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BOYCE  V.  HIGGINS.    Nov.  14. 

Aa  19ih  Mctioii  of  the  Pnblio  HMlih  Aet,  11  A  12  Viot  e.  8S,  impoies  %  penalty  of  50^  apon 
anj  penon  acting  as  a  member  of  a  local  board  of  health  who  is  disqualified  or  disabled 
\fj  maj  proTtsions  of  the  act»  saoh  penalty  to  be  reooTcred  by  any  person,  with  fUl  costs  of 
soity  by  action  of  debt ;  and  one  of  the  disqoaliflcations  consists  in  the  being  oonoemed  in,  or 
participating  in  the  profits  of,  any  bargain  or  oontract  entered  into  by  snch  board, — with  a  pro 
▼iaoy  thftt  no  person,  being  a  proprietor,  shareholder,  or  member  of  any  company  or  concern 
eatnMished  for  the  supply  of  water  or  for  the  carrying  on  of  any  other  works  of  a  like  pnblio 
■atnre,  should  be  disabled  from  being,  continuing,  or  acting  as  member  of  the  said  board, 
by  reason  of  any  contract  entered  into  between  snch  company  or  concern  and  such  board,  but 
thai  no  such  person  should  TOte  af.  member  of  the  said  local  board  upon  any  question  in  which 
saeb  company  or  conoam  was  interested.  And  s.  133  enacts,  "that  no  proceedings  for  the 
reeoTcry  of  any  penalty  ineurred  under  the  provisions  of  this  act  shall  be  had  or  taken  by 
aay  person  other  than  the  party  grUved,"  Ac,  without  the  consent  in  writing  of  the  Attorney- 
QeneraL 

The  defendant  was  a  proprietor  of  stock  in  the  Margate  Pier  Company,  and  also  a  member  of  the 
loeal  board  of  health  at  BCargate ;  and,  in  this  latter  capacity,  attended  a  meeting  of  the  board 
and  roled  upon  a  question  upon  which  the  Margate  Pier  Company  was  interested  :-^ 

Held,  tfaal»  assuming  the  defendant  to  liave  incurred  by  so  doing  the  penalty  imposed  by  the  19th 
section  of  the  11  A  12  Vict  c  63,  an  action  for  such  penalty  could  not  be  brought  against  him 
bj  a  person  who,  not  being  a  party  grieved,  otherwise  than  as  one  of  the  public,  had  not 
obtained  the  consent  of  the  Attorney-General,  pursuant  to  s.  183. 

VOL.  xrv. — i  C 


BOYCE  V,  HIGGINS.    M.  T.  1853. 


^^^      This  action  is  brought  to  recoventlje-sam  of  S0{.,  as  *a  penalty, 

J  under  s.  19,  of  «  The  Public  Health.  Xct,  1848,"— 11  &  12  Vict 
c.  68.  •  *•  •*• 

The  defendant  has  pleaded  i)il'd]5*bet,  by  statute. 

The  following  case  was  agMed[*«pon  by  the  plaintiff  and  defendant 
for  the  opinion  of  the  coujr^jj*^' 

The  plaintiff  has  h^hlKr  some  years,  and  now  is,  an  inhabitant 
householder,  residift^  al'  Margate,  in  the  county  of  Kent,  and  is  rated 
to  all  rates  made  npob  him  for  the  relief  of  the  poor  within  the  parish 
of  St.  John  thft;9a{>tist,  at  Margate,  and  is  a  rate-payer  and  elector 
entitled  tQ  vot^'at  the  election  of  members  for  the  local  board  of  health 
for  the  said'ptirish,  as  established  under  the  Public  Health  Act,  and  the 
proTisK>fi«l  order  of  the  general  board  of  health  made  as  hereinafter 
mentioned.  The  plaintiff  is  also  in  the  habit  of  using  the  Margate  pier 
and  jetty,  for  landing  and  embarking  at  Margate  aforesaid,  and  of  pay- 
ing tolls  charged  by  the  Margate  pier  act  hereinafter  mentioned,  on  all 
passengers  using  the  said  pier  or  jetty. 

The  defendant  is,  and  was  when  he  voted  as  hereinafter  mentioned, 
one  of  the  company  of  proprietors  of  the  Margate  pier  and  harbour, 
established  and  incorporated  by  the  52  Geo.  3,  c.  clxxxvi.,  and  one  of 
the  directors,  and  a  proprietor  of  stock,  in  the  said  company. 

That  company  was  incorporated  for,  amongst  other  things,  the  pur- 
pose of  finishing  and  completing  the  harbour  of  Margate,  and  for  mak- 
ing, erecting,  constructing,  building,  maintaining,  and  supporting,  any 
piers,  jetties,  quays,  wharfs,  and  other  works,  buildings,  matters,  and 
things,  for  the  finishing  and  completing  the  said  harbour,  and  for  other 
purposes  in  relation  to  the  said  harbour. 

By  ss.  66,  67  of  that  act,  it  was  provided  that  the  surplus  profit, 
income,  and  gains  of  the  said  company,  after  making  certain  payments 
therein  mentioned  (and  one  of  which  included  the  primary  payment  of 
^n-i  interest  on  87,2002.,  the  old  debt  which  then  was  a  charge  on  ^the 

^  rate-payers  of  the  town),  and  paying  a  dividend  to  the  proprietors 
at  a  rate  not  exceeding  102.  per  cent.,  should  be  set  apart  to  form  a 
sinking-fund  for  defraying  the  expenses  and  future  repairs  of  the  said 
pier  and  harbour,  until  such  fund  amounted  to  the  sum  of  20,0001. ; 
and  that,  when  the  sinking-fund  amounted  to  that  sum,  all  the  surplus 
revenue  should  be  applied  to  paying  off  the  said  87,2002.  due  on  the  credit 
of  the  town  rates,  and  then  the  money  borrowed  by  the  company,  and 
finally  to  paying  off  the  proprietors  the  sums  advanced  by  them  by  way 
of  shares,  in  manner  therein  mentioned ;  and,  when  such  sums  should 
all  have  been  paid  off,  the  said  company  was  to  be  dissolved. 

By  a  certain  provisional  order  for  the  application  of  the  Public 
Health  Act,  1848,  to  the  parish  of  St.  John  the  Baptist,  Margate,  made 
in  pursuance  of  the  said  Public  Health  Act,  and  dated  the  26th  of  May, 
1851,  the  said  Public  Health  Act,  with  certain  exceptions,  was  ordered 
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to  be  applied  and  to  be  in  force  in  a  certain  district  in  tbe  said  parisb 
of  St.  John  the  Baptist,  Margate,  aforesaid,  from  the  day  fixed  for  the 
first  election  of  the  local  board  of  health  by  any  act  of  parliament  con- 
firming that  order. 

By  the  said  order, — after  reciting  amongst  other  thbgs  the  proYi* 
aions  of  the  said  act  of  the  52  Oeo.  8,  c.  clzzxyi.,  as  to  the  said  sinking- 
fand,  and  that  a  debt  of  87,200Z.  was  due  and  owing  under  the  said  act 
on  the  oredit  of  the  rates  payable  in  respect  of  the  said  pier  and 
harbour,  and  which  debt  was  incurred  by  the  commissioners  of  the  town, 
and  the  interest  paid  by  the  rate-payers,  under  the  acts  therein  recited, 
and  that  the  sum  of  20,0002.  was  larger  than  was  necessary  for  the  purpose 
of  the  said  sinking-fund,  and  that  it  was  desirable  that  provision  should 
be  made  for  diminishing  the  maximum  amount  of  such  sinking-fund,  and 
*l80  for  borrowing  at  a  lower  rate  of  interest  the  amount  of  the  debt 
80  due  as  ^aforesaid, — it  was  by  the  21st  clause  of  the  said  provi-  p^ . 
uonal  order  declared  and  directed,  that,  from  and  after  the  passing  *- 
of  any  act  of  parliament  confirming  the  said  order,  when  and  so  soon 
as  the  pier  and  harbour  aforesaid  should  revert  to  the  said  local  board, 
tbey  might  reduce  the  sinking-fund  directed  to  be  raised  by  the  there- 
inbefore recited  act  of  the  52  Oeo.  8,  c.  clxxxvi.,  from  the  sum  of 
20,0007.,  as  fixed  by  the  said  act,  to  the  sum  of  10,0007.,  and  might 
apply  the  surplus  of  such  sinking-fund  beyond  the  said  sum  of  10,000/. 
towards  the  improvement  of  the  said  pier  and  harbour,  or  the  jetty  or 
other  works  belonging  thereto ;  and  in  castf  the  court  of  directors  of 
the  said  Margate  Pier  and  Harbour  Company  should  at  any  time  deem 
it  expedient  to  reduce  such  sinking-fund  to  the  same  amount  of 
10,0002.,  it  should  be  lawful  for  them  so  to  do,  by  and  with  the  con- 
sent of  the  pfoprietors  of  stock  in  the  said  company  (such  consent  to 
be  ascertained  at  a  general  or  special  assembly  of  such  proprietors  con- 
Tened  according  to  the  provisions  of  the  said  act,  52  Oeo.  8,  c.  clxxxvi., 
in  manner  provided  by  that  act),  and,  with  the  consent  of  the  said  local 
board,  thereupon  to  expend  the  surplus  of  such  sinking-fund  beyond 
the  said  sum  of  10,000/.,  in  the  improvement  of  the  said  pier  and  har- 
bour, or  the  jetty  or  other  works  belonging  thereto ;  and,  from  and 
after  such  consent  being  so  given,  and  such  expenditure  incurred,  the 
maximum  amount  of  such  sinking-fund  should  thenceforth  be  10,000/. 
only,  anything  in  the  said  act  to  the  contrary  notwithstanding :  and, 
if  the  directors  of  the  said  pier  and  harbour  company  could  at  any  time 
borrow  or  take  up  any  sum  or  sums  of  money  so  charged  by  the  com- 
missioners acting  in  execution  of  the  said  acts  27  0.  8,  c.  xlv.,  89  O. 
8,  c.  ii.,  and  49  0. 8,  c.  cxvii.,  or  any  of  them,  on  the  security  of  the  rates 
and  duties  payable  in  respect  of  the  said  pier  and  harbour,  at  a  lower  rate 
of  interest  than  any  such  securities  for  the  time  being  in  force  should 
bear,  tbey  *might  borrow  such  sum  or  sums  at  any  such  lower  rate  ^^^ 
as  aforesaid,  in  order  to  pay  off  and  discharge,  after  due  notice,  "- 
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the  securities  bearing  such  higher  rate  of  interest,  and  might  charge 
the  rates  and  duties  on  the  security  of  which  such  moneys  were  due 
and  owing,  with  payment  of  such  sum  or  sums,  and  such  lower  rate  of 
interest,  in  such  manner,  and  subject  to  such  regulations  as  to  prefer- 
ence of  payment  of  interest,  priority,  or  otherwise,  as  existed  with 
respect  to  such  moneys  then  so  due  and  owing :  provided  always  that 
no  such  sum  or  sums  of  money  should  be  so  borrowed  by  the  said  court 
of  directors  for  the  purpose  of  paying  off  such  securities  as  aforesaid, 
antil  the  said  court  should  have  determined,  with  the  consent  of  a 
general  assembly  of  the  proprietors  aforesaid,  to  reduce  the  sinking-fund 
to  a  maximum  of  10,0002.  as  aforesaid,  and  should  have  obtained  the 
approval  of  the  said  local  board  of  the  plans  and  estimates  of  the  works 
on  which  it  was  proposed  by  the  said  court  of  directors  to  extend  the 
surplus  of  such  sinking-fund  as  aforesaid ;  and  the  said  sum  of  10,0002. 
thereinbefore  referred  to  as  such  sinking-fund,  should  be  taken  to  mean 
such  an  amount  of  stock  as  should  at  the  price  of  such  stock  on  the  day 
fixed  for  the  first  election  of  the  said  local  board,  by  the  act  of  parlia- 
ment confirming  this  order,  represent  the  amount  of  10,0002.  sterling. : 

The  said  provisional  order  was  afterwards  duly  confirmed  by  the 
Public  Health  Supplemental  Act,  No.  2,  being  the  14  &  15  Vict.  c. 
98;  and  the  said  public  act,  and  the  provisions  of  the  said  order, 
became  and  were  accordingly  in  force,  in  the  rating  area  of  the  said 
parish,  at  the  time  when  the  defendant  voted  as  hereinafter  mentioned. 

At  the  time  of  the  makitg  of  the  said  order,  and  from  thence  hitherto, 
the  debt  due  upon  the  security  of  the  rates  of  the  said  company  was  aa 
mentioned  in  the  said  order  87,2002.,  and  the  further  capital  of  the 
^^^  said  ^company  was,  and  still  is,  the  additional  sum  of  80,0002., 

^  raised  in  shares  of  1002.  each,  making  a  total  fund  of  67,2002. 

After  the  confirmation  of  the  said  order,  a  special  assembly  of  the 
proprietors  of  stock  in  the  said  company,  duly  convened  according  to 
the  provisions  of  the  said  act  of  the  52  G.  8,  was  held  at  Margate,  at 
which  it  was,  amongst  other  things,  resolved,  that  the  directors  of  the 
said  company  were  authorized,  as  they  deemed  it  expedient,  with  the 
consent  of  the  Margate  district  local  board  of  health,  to  use  the  powers 
vested  in  them  by  the  provisional  order,  confirmed  by  the  said  Publie 
Health  Supplemental  Act,  1851,  No.  2. 

The  said  court  of  directors  thereupon  proceeded  to  obtain  plans, 
specifications,  and  estimates  for  a  new  high-water  landing-place,  or 
jetty,  and  laid  the  same  before  the  said  local  board  of  health  for  their 
approval,  and  for  their  consent  to  reduce  the  sinking-fund. 

At  a  meeting  of  the  said  local  board,  on  the  28th  of  September, 
1852,  for  the  purpose,  amongst  other  business,  of  approving  or  disap* 
proving  of  the  said  plans,  specifications,  and  estimates,  and  of  assenting 
to  or  dissenting  from  the  said  court  of  directors'  reducing  their  sinking- 
fund  to  the  sum  of  10,0002.,  and  expending  the  surplus  on  the  said 
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proposed  workSy  a  resolution  was  passed,  whereby  the  said  local  board 
approved  of  the  plans,  specifications,  and  estimates,  and  consented  to 
the  said  proposed  redaction  of  the  said  sinking-fand,  and  to  the  said 
proposed  ezpenditare  of  the  surplus  for  such  purpose ;  sixteen  mem- 
bers  of  the  board  voting  in  favour  thereof,  and  one  against  it. 

Before  and  at  the  time  of  such  last-mentioned  special  assembly  of 
the  proprietors  of  stock  in  the  said  company,  so  convened  as  aforesaid, 
being  held  as  aforesaid,  and  of  such  last  monthly  meeting  of  the  said 
local  board  of  health  as  aforesaid,  the  defendant  had  been  duly  elected 
^as,  and  then  was,  a  member  of  the  said  local  board,  and  attended  ^^^ 
the  said  meeting  of  the  said  local  board  as  member  thereof,  and  '- 
voted  in  favour  of  the  said  resolution. 

No  consent  of  Her  Majesty's  Attorney-General  was  obtained  by  the 
plaintiffs  for  the  bringing  of  this  action  (see  Public  Health  Act,  1848, 
8.  138). 

It  was  agreed  that  the  52  G.  8,  c.  dxxxvi.,  and  the  provisional  order 
of  the  general  board  of  health,  and  the  said  act  of  parliament  confirm- 
ing the  same,  and  the  pleadings,  should  be  considered  as  part  of  this 
case,  and  referred  to  by  either  party.(a) 

The  question  for  the  opinion  of  the  court  was, — whether  the  defen- 
dant, by  his  vote,  had  incurred  the  penalty  *of  50L  imposed  by  p^^ 
8.  19  of  the  Public  Health  Act,  on  any  member  of  such  board  ^ 
acting  as  a  member  after  being  disabled  from  acting  by  that  act,  the 
plaintiff  contending  that  the  defendant  waa  by  s.  19  disabled  from 
voting  on  the  question  of  the  local  board  assenting  to  or  dissenting 
from  the  reduction  of  the  pier  sinking-fund ;  and  whether  the  plaintiff 
was  a  person  entitled  to  sue  for  and  recover  such  penalty,  without  the 
consent  of  the  Attorney-General. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
by  default  was  to  be  entered  for  the  plaintiff  for  SOi!.  and  costs.  But, 
if  the  court  should  be  of  opinion  in  the  negative,  then  judgment  of 
nolle  prosequi  was  to  be  entered. 

Channellj  Serjt.,  for  the  plaintiff. — Two  questions  are  presented  for 

(a)  The  deeUntion  was  as  foUows :— «  Kent,  to  wit  Frederick  Boyee,  being  %  party  grieved 
witbin  tfae  true  intent  and  meaning  of  the  Pablic  Health  Act»  1848,  by  J.  T.,  hii  attorney,  snei 
Biee  GUes  Higgina,  for  that,  on  the  2Sth  of  September  last,  the  defendant  was  a  proprietor  of  a 
ecrtaia  eompany  a(  Margate,  in  the  coanty  of  Kent,  established  for  the  carrying  on  of  works  of 
a  pablie  nature,  nnder  the  name  or  title  of  The  Margate  Pier  and  Harbour  Company :  And  the 
d«fendaat  was  also,  at  the  same  time,  a  member  of  the  local  board  of  health  at  Margate  aforesaid: 
And,  on  the  day  and  year  aforesaid,  the  said  local  board  were  assembled  ^t  Margate  aforesaid, 
and  the  defendant  was  then  present  as  a  member  of  the  said  local  board :  And  a  certain  qaestioa 
in  which  the  said  Margate  Pier  and  Harbour  Company  was  interested,  was  then  depending  before, 
a«d  under  the  eonsiderotion  of,  the  said  local  board :  And  the  defendant,  by  reason  of  his  so  then 
being  a  proprietor  of  the  said  Margate  Pier  and  Harbour  Company,  and  of  the  statute  in  luch 
case  made  and  provided,  was  disabled  from  acting  as  a  member  of  Uie  said  local  board,  by  voting 
as  a  member  thereof  upon  the  said  question  then  depending  before  it :  Yet  the  defendant,  con- 
timij  to  the  said  statute,  did  then  and  there  act  as  a  member  of  the  said  local  board,  by  voting 
upon  the  sud  question  then  before  such  board  depending :  And  the  defendant,  by  reason  of  such 
aeiing,  thereby  incurred  the  penalty  of  50^,  to  be  recovered  as  a  debt  by  any  person  suing  for 
the  lama :  And  the  plaintiff  therefore  claims  the  sum  of  602." 

o2 
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the  opinion  of  the  court, — first,  whether  the  defendant  has  so  acted  as 
to  have  incurred  the  penalty  imposed  by  the  19th  section  of  the  Public 
Health  Act,  1848, 11  k  12  Vict.  c.  63, — secondly,  whether  the  plain* 
tiff  is  a  person  entitled  to  sue. 

1.  The  defendant,  being  a  member  of  the  local  board  of  health  for 
the  town  of  Margate,  was  incapacitated  from  voting  at  the  board  meet- 
ing held  on  the  28th  of  September,  1852,  by  reason  of  his  interest  in 
the  Margate  Pier  Company.  The  material  sections  of  the  Margate 
Pier  Act,  52  G.  8,  c.  clxxxvi.,  are  the  66th,  67th,  and  68th.  The  66th 
section,  which  provides  for  the  application  of  the  rates,  enacts  "  that 
all  and  every  the  sum  and  sums  of  money  from  time  to  time  to  be  received 
for  the  rates  and  duties  hereby  made  payable  to  the  said  company 
hereby  constituted,  and  all  other  sum  and  sums  of  money  which  shall  be 
received  by  the  said  company  under  and  by  virtue  of  this  act,  shall  be 
applied,  in  the  first  place,  in  paying  and  discharging  the  interest  of  all 
^^^  moneys  due  and  owing  on  the  credit  of  the  rates  and  *dutie8 

-^  payable  under  the  said  recited  acts  ;(a)  in  the  next  place,  in  pay- 
ing to  the  commissioners  for  paving  and  lighting  the  said  town  of  Mar- 
gate the  sum  of  800Z.  for  the  use  of  the  said  town,  for  the  year  current 
at  the  passing  of  this  act ;  in  the  next  place,  in  paying  and  discharging 
all  interest  which  may  become  due  on  any  money  to  be  borrowed  by 
the  said  company  under  the  authority  of  this  act,  and  afterwards  in 
payment  of  the  charges  and  expenses  of  carrying  on,  completing,  and 
finishing,  maintaining,  regulating,  repairing,  and  preserving  the  said 
pier  and  harbour,  and  the  works  belonging  thereto :  and,  when  all  such 
payments  shall  have  been  paid  and  satisfied,  then  the  surplus  of  the 
said  rates  and  duties  payable  to  the  said  company  shall  be  paid  and 
divided  annually  unto  and  amongst  the  several  subscribers  to  the  said 
joint-stock,  rateably  and  in  proportion  to  the  several  shares  in  the  said 
joint-stock ;  provided  that  no  dividend  in  any  one  year  shall  exceed 
the  rate  of  102.  per  centum  per  annum,  and  that  all  the  surplus  profit, 
income,  and  gains  beyond  such  dividend  shall  be  by  the  said  company 
annually  set  apart  as  a  sinking-fund,  for  the  purpose  of  defraying  the 
expenses  of  any  such  future  repairs  or  improvements  of  the  said  pier 
and  harbour,  and  works  belonging  thereto,  as  the  said  court  of  directors 
shall  from  time  to  time  think  necessary  and  proper ;  and  in  the  mean 
time  such  surplus  shall  be  invested  in  the  public  funds,  or  in  the  pur- 
chase of  any  government  securities,  and  the  interest  or  other  produce 
arising  therefrom  shall  be  added  thereto,  and  accumulate  and  make 
part  of  such  fund  for  the  purposes  aforesaid :  Provided  always,  that, 
when  such  sinking-fund  and  accumulation  shall  amount  to  the  sum  of 
20,000Z.  no  further  part  of  such  surplus  revenue  shall  be  added  thereto, 
^^^^  until  the  application  of  some  part  thereof  to  the  ^purposes  intended 
^  shall  have  reduced  the  same  below  the  said  sum  of  20,000/.,  and 
then  only  from  time  to  time  for  the  raising  of  the  said  sinking-fund  again 

(a)  27  Q.  8,  0.  jIt.,  39  G.  S,  e.  ii.|  and  49  G.  8,  e.  ezvU. 
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to  tliat  amount."  The  67th  section  proyides  and  enaotSi  « that,  when 
inch  sinking-fand  and  accumulation  shall  amount  to  the  sum  of  20,0002*1 
all  the  surplus  revenue  beyond  what  may  be  necessary  from  time  to 
time  for  payment  of  such  interest,  dividends,  and  expenses  as  aforesaid, 
and  keepbg  up  such  sinking-fund  to  the  said  amount  of  20,0002.  as 
aforesaid,  shall  be  applied  to  pay  off  the  principal  moneys  due  and 
owing  on  the  credit  of  the  rates  and  duties  payable  under  the  said 
recited  acts,  and,  when  the  same  shall  have  been  fully  discharged,  then 
to  the  payment  of  the  principal  moneys  borrowed  by  the  said  company 
under  the  provisions  of  this  act ;  and,  when  and  so  soon  as  the  whole 
of  the  principal  moneys  due  and  owing  under  the  said  recited  acts  and 
this  act  shall  have  been  fully  discharged,  then  the  surplus  revenue,  sub- 
ject to  the  preceding  applications,  shall  be  invested  in  the  public  funds, 
in  the  name  of  five  of  the  commissioners  for  paving  and  lighting  the  said 
town  of  Margate  for  the  time  being,  or  in  the  purchase  of  any  govern- 
ment securities,  and  the  interest  or  other  produce  arising  therefrom 
shall  be  added  thereto,  and  accumulate  and  make  part  of  such  fund, 
until  such  fund  shall  be  sufficient  to  pay  off  one  tenth  part  of  each 
original  subscription  share,  or  102.  per  centum  upon  each  1002.  paid 
upon  any  such  subscription,  to  the  proprietors,  upon  the  amount  of 
their  respective  shares,  and  so  on,  from  time  to  time,  as  there  shall  be 
sufficient  to  pay  the  proportion  of  one  tenth  part  of  such  original  shares, 
until  the  whole  of  the  money  advanced  upon  such  subscriptions  shall 
have  been  fully  paid  off  and  satisfied ;  and,  after  the  said  first  and  all 
other  payments  upon  such  shares  as*ltforesaid,  the  dividends  shall  from 
time  to  time  be  paid  only  upon  the  principal  sums  remaining  unpaid 
upon  such  subscriptions,  *at  the  aforesaid  rate  of  lOL  per  centum  ^^^^ 
upon  the  proportion  of  each  original  share  remaining  unpaid ;  and,  '- 
when  and  so  soon  as  all  the  sums  advanced  upon  such  subscription 
shares  shall  have  been  so  paid  off  and  satisfied,  the  said  company  shall 
be  disaolved."  And  the  68th  section  enacts,  that,  after  the  dissolution 
of  the  company,  the  management  of  the  harbour  and  pier  shall  be 
transferred  to  the  commissioners  for  the  time  being  under  the  49  G.  8, 
e.  cxvii.,  and  the  sinking-fund  of  20,0002.  vested  in  them,  for  the  pur- 
pose of  maintaining  the  harbour,  pier,  and  works  belonging  thereto. 
By  the  10th  section  of  the  Public  Health  Act,  1848,-11  &  12  Vict.  c. 
63, — the  general  board  of  health  are  empowered  to  make  provisional 
orders  with  respect  to  the  application  and  execution  of  the  act,  or  any 
part  thereof,  to  any  city,  town,  Jcc,  and  with  respect  to  any  local  act, 
wd  the  repeal,  alteration,  extension,  or  future  execution  of  the  same, 
as  they  may  think  necessary ;  and  it  is  enacted,  that,  <<  in  case  it  shall 
be  enacted  by  any  act  of  parliament  hereafter  to  be  passed,  that  the 
whole  or  part  of  any  provisional  order  or  orders  of  the  general  board 
of  health  shall  be  confirmed  and  be  absolute,  the  whole  or  part  of  such 
provisional  order  or  orders  which  shall  be  so  confirmed,  shall  be  n» 
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binding  and  of  the  like  force  and  effect  as  if  the  same  had  been  ex- 
pressly enacted  hj  parliament ;  and  ever j  sach  act  shall  be  deemed  a 
public  general  act."  The  case  finds  that  a  proTisional  order  was  made 
by  the  general  board  of  health,  on  the  26th  of  May,  1851,  for  the 
application  of  the  provisions  of  the  Board  of  Health  Act,  1848,  to  the 
parish  of  St.  John  the  Baptist,  Margate ;  and  that  provisional  order 
received  the  confirmation  of  parliament  by  the  Public  Health  Supple- 
mental Act,  1851,  No.  2, — 14  k  15  Vict.  c.  98, — which  received  the 
Royal  assent  on  the  7th  of  August,  1851.  That  provisional  order, 
therefore,  has  now  all  the  force  and  effect  of  an  act  of  parliament. 
♦19-1  [JbRVISj  C.  J.— It  *is  the  19th  section  of  the  11  &  12  Vict.  c.  63, 
"'-^  which  makes  the  defendant  liable,  if  he  be  liable  at  all.]  That 
section  enacts,  <<  that  no  bankrupt,  insolvent,  or  other  person  not  quali- 
fied as  aforesaid  [s.  16]  shall  be  capable  of  being  elected  as  aforesaid ; 
and,  if  any  person,  after  being  so  elected  or  selected  by  any  council 
otherwise  than  out  of  their  own  number,  shall  lose  or  discontinue  io 
hold  his  qualification,  or  shall  be  declared  bankrupt,  or  shall  apply  to 
take  the  benefit  of  any  act  for  the  relief  or  protection  of  insolvent 
debtors,  or  shall  compound  with  his  creditors,  or  if  any  member  selected 
or  elected  under  this  act  shall  accept  or  hold  any  office  or  place  of  pro- 
fit under  the  local  board  of  health  of  which  he  is  a  member,  or  shall  in 
any  manner  be  concerned  in  any  bargain  or  contract  entered  into  by 
such  board,  or  participate  in  the  profit  thereof,  or  of  any  work  done 
under  the  authority  of  this  act  in  or  for  the  district  for  which  he  is  a 
member,  then  and  in  every  such  case  such  person  shall,  except  in  the 
cases  next  hereinafter  provided,  cease  to  be  such  member,  and  his  office 
as  such  shall  thereupon  become  vacant ;  and  any  person  who^  not  being 
duly  qualified  to  act  as  member  of  the  said  local  board,  or  who  has  not 
made  and  subscribed  the  declaration  required  of  him  by  this  act,  or 
who,  after  being  dUqualified  or  disabled  from  acting  by  any  provision 
of  this  act  J  shall  so  actj  shall  for  every  such  offence  be  liable  to  a  penalty 
of  502.,  which  may  be  recovered  by  any  person,  with  full  costs  of  suit, 
by  action  of  debt ;  and  in  such  action  it  shall  be  sufficient  for  the 
plaintiff  to  prove  in  the  first  instance  that  the  defendant,  at  the  time 
when  the  offence  is  alleged  to  have  been  committed,  acted  as  such 
member ;  and  the  burthen  of  proving  qualification,  and  the  making  and 
subscription  of  the  declaration,  or  negativing  disqualification  by  reason 
of  non-residence,  or  not  being  seised  or  possessed  of  the  requisite  real 
♦1  oi  ^^  personal  estate,  or  both,  shall  be  upon  *the  defendant :  Pro- 
^  vided  always,  that  no  person  being  a  proprietor,  shareholder,  or 
member  of  any  company  or  concern  established  for  the  supply  of  water 
or  for  the  carrying  on  of  any  other  works  of  a  like  public  nature,  shall 
be  disabled  from  being,  continuing,  or  acting  as  member  of  the  said 
local  board,  by  reason  of  any  contract  entered  into  between  such  com- 
pany or  concern  and  such  board ;  but  no  such  person  shall  vote  as  mem 
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ber  of  the  said  local  hoard  upon  any  question  in  which  such  company  or 
concern  is  interested :  Provided  also,  that  all  acts  and  proceedings  of 
any  person  disqualified,  disabled,  or  not  duly  qualified  as  aforesaid,  or 
who  has  not  made  and  subscribed  the  said  declaration,  shall,  if  done 
previously  to  the  recovery  of  the  last-mentioned  penalty,  be  valid  and 
elTectual  to  all  intents  and  purposes  whatsoever."  That  section  clearly 
imposes  the  penalty  upon  those  who,  being  disqualified  or  disabled 
from  acting,  shall  nevertheless  vote.  A  person  interested  in  a  publio 
work,  is  not  prevented  from  being  a  member  of  the  local  board  of 
health ;  but  he  is  prohibited  from  voting  upon  any  question  in  which 
the  particular  company  or  concern  is  interested.  [Jervis,  C.  J. — The 
act  imposes  the  penalty  upon  persons  acting  who  are  unqualified,  or 
who  are  disqualified  or  disabled  by  any  provisions  thereof.  A  party 
interested  in  any  bargain  or  contract  with  the  board,  is  absolutely  dis- 
qualified. Then  there  is  a  sort  of  qualified  disqualification :  a  share- 
holder or  member  of  a  company  or  concern  established  for  supplying 
water,  or  of  any  other  like  public  nature,  is  not  disqualified,  but  is 
merely  disabled  from  voting  upon  any  question  on  which  such  company 
is  interested.  Maule,  J. — If  the  party  has  a  pecuniary  interest,  he  is 
altogether  disabled  from  acting,  unless  he  brings  himself  within  the 
exception, — as  a  shareholder  in  a  public  work.]  The  question  is,  what 
18  meant  by  being  «  disabled  from  acting."  ^he  party  clearly  has  no 
right  to  vote  upon  a  ^matter  in  which  he  is  interested,  whether  p^^  . 
individually  or  as  a  member  of  or  shareholder  in  a  public  work.  ^ 
Quoad  hoc,  he  is  disabled,  and  so  incurs  the  penalty.  The  proviso  in 
section  19  was  merely  introduced  for  the  protection  of  the  interests  of 
the  public.  [Williams,  J. — Where  you  seek  to  impose  a  penalty,  the 
words  must  be  clear  and  unambiguous.]  It  is  submitted  that  they  are 
so  here.  The  language  of  the  section  is  to  be  construed  in  its  ordi- 
nary grammatical  sense. 

2.  The  183d  section  of  the  11  k  12  Vict.  c.  68,  enacts  « that  no  pro- 
ceedings for  the  recovery  of  any  penalty  incurred  under  the  provisiona 
of  this  act,  shall  be  had  or  taken  by  any  person  other  than  the  party 
grieved,  or  the  local  board  of  health  in  whose  district  the  ofience  is 
committed,  or  by  the  churchwardens  and  overseers  of  the  poor  (where 
any  such  penalty  is  directed  to  be  paid  to  the  churchwardens  and  over- 
seers of  the  poor),  without  the  consent  in  writing  of  Her  Majesty's 
Attorney-General  first  had  and  obtained."  [Jeryis,  C.  J. — Is  this 
plaintiflf  a  <<  party  grieved  t*']  It  is  not  necessary  that  he  should  be. 
The  case,  however,  states  that  he  is  an  inhabitant  householder  of  Mar- 
gate, and  a  rate-payer,  and  in  the  habit  of  using  the  Margate  pier  and 
Jetty  for  the  purpose  of  embarking  and  disembarking.  [Maule,  J.— 
Like  any  other  member  of  the  public.  Must  there  not  be  some  private 
and  particular  grief?  Jeryis,  C.  J. — ^Every  individual  member  of  the 
pablic  surely  cannot  be  a  «<  party  grieved."]    The  question  agitated  be* 

TOL«  ziv.- 
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fore  the  board,  was,  whether  or  not  the  Margate  Pier  sinkiDg-fnnd 
ahould  be  reduced  from  20,000{.  to  10,0002.  In  that  the  plaintiff  was 
clearly  interested.  [Maulb,  J. — No  more  than  any  of  ns  are.  Wil- 
liams, J. — He  is  relieved  by  the  reduction  rather  than  grieved.']  It  is 
not  necessary  that  he  should  be  a  party  grieved  at  all.  The  19th  sec- 
tion enacts  that  the  penalty  shall  be  recovered  <<  by  any  person." 
^^  --.      *Phip8onj  for  the  defendant,  was  stopped  by  the  court. 

-'  Jervis,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment.  It  is  unnecessary  to  consider  whether  or  not  the  defendant 
has  so  acted  as  a  member  of  the  local  board  as  to  have  incurred  the 
penalty  imposed  by  the  11  k  12  Vict.  c.  68,  s.  19,  because  we  are  all 
of  opinion  that  the  plaintiff  has  not  shown  himself  to  be  a  party  grieved, 
so  a«  to  entitle  him  to  sue  without  having  first  obtained  the  consent  in 
writing  of  the  Attorney-General. 
The  rest  of  the  court  concurring, 

Judgment  for  the  defendant. 


Ez  parte  BBADBUBT.    Nov.  14. 

A  banlmipt,  on  bis  ezaminfttioii  before  »  eommiirioner,  being  asked  wby  a  certain  ebeek  for  100£ 
bad  been  drawn  in  faronr  of  bis  brotber  (wbo,  be  admitted,  did  not  receire  tbe  money),  and 
bow  tbe  proceeds  were  appropriated,  answered  tbat  bis  memory  did  not  serve  bim  :  tbe  com- 
missioner committed  bim  to  prison,  for  not  answering  to  bis  eatisfaction,  under  tbe  12  A  13 

'  Viet  o.  10((,  8.  260 : — Held,  tbat  be  was  Jnstifled  in  so  doing. 

Tbe  261st  section  of  tbe  statute  provides,  tbat>  upon  a  babeas  corpus  to  discbarge  the  bankrupl 
from  a  commitment  under  s.  260,  tbe  court  sball,  if  required  by  tbe  bankrupt,  in  case  tbe  whoU 
examination  is  not  set  out  in  tbe  warrant  "  inspect  and  consider  tbe  wbole  of  tbe  examination 
of  SQcb  person,  wbereof  any  sucb  question  was  a  part  ^ — Quaere,  as  to  the  mode  of  obtuniBg 
the  examination,  where  the  rule  is  merely  to  show  cause  wby  a  habeas  oorpns  should  not  issue, — 
it  not  being  the  practice  to  grant  a  certiorari  for  that  purpose. 

Phipson,  on  a  former  day  in  this  term,  moved  for  a  writ  of  habeas 
corpus  cum  causa  to  bring  up  the  body  of  John  Bradbury,  a  prisoner 
committed  to  the  gaol  of  Coventry,  under  a  warrant  of  G.  B.  Daniell, 
Esq.,  one  of  the  commissioners  of  the  court  of  bankruptcy  for  the  Bir- 
mingham district,  for  not  answering  to  his  satisfaction  certain  questions 
put  to  him. 

The  warrant  of  commitment  was  as  follows : — 
«1R1  *' Whereas,  a  petition  for  adjudication  was  duly  filed  ^against 
^  John  Bradbury,  in  the  court  of  bankruptcy  for  the  Birmingham 
district,  by  the  name  and  description,  &c. ;  which  said  petition  was  filed 
on  the  12th  of  August,  1853,  in  the  said  court  of  bankruptcy,  for  the 
Birmingham  district ;  under  which  said  petition  the  said  John  Bradbury 
v^as  duly  adjudged  bankrupt :  And  whereas  the  said  John  Bradbury^ 
having  been  duly  summoned  to  come  before  me,  one  of  the  commia- 
Bipners  of  the  said  court,  at  the  court  of  bankruptcy  for  the  Birming* 
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ham  district^  on  the  SOth  of  Augoaty  1858,  and  the  29th  of  September, 
1863,  then  and  there  to  be  examined,  and  to  make  a  full  and  trae  dis- 
eoTory  and  disclosure  of  all  his  estate  and  effects,  did  duly  surrender  to 
the  said  petition,  and  attend  in  pursuance  of  the  said  summons  so  served 
upon  him  as  aforesaid :  And  whereas  the  said  sitting  so  appointed  to 
be  held  on  the  said  29th  of  September,  .1853,  has  by  adjournment  been 
holden  this  day :  And  whereas  the  said  John  Bradbury  duly  signed  the 
declaration  required  by  the  statute  in  that  case  made  and  provided : 
And  whereas,  I,  Edmund  Robert  Daniell,  Esq.,  one  of  the  commis- 
aioners  of  the  said  court,  sat  at  the  said  court  on  the  2d  of  November 
instant,  and  the  said  John  Bradbury  came  before  me,  and  was  exa- 
mined under  the  declaration  so  signed  by  him  as  aforesaid,  in  manner 
and  form  following,  that  is  to  say, — 

«<  On  March  the  8d,  there  appears  a  check  for  750i!.  in  the  bank  book, 
drawn  m  favour  of  Mr.  Fisher.  He  is  a  solicitor,  of  Liverpool :  he  was 
acting  at  the  tioM  for  Mr.  Hamp,  who  was  very  ill.  I  wanted  the 
money,  to  complete  a  msirtgage  on  behalf  of  the  trustees,  before  the 
9002.  oould  be  drawn  put  of  the  funds ;  the  trustees  agreeing  I  should 
hate  that  money.  I  first  advanced  the  7602.  to  the  trustees,  and  they 
repaid  me.  The  760Z.  was  not  on  my  own  account,  but  on  the  part  of 
my  wife's  trustees.  My  bankers  advanced  it  to  me  for  the  use  of  my 
wife's  trustees.  They  advanced  me  a  sum  of  money  on  my  ^house,  p^,^- 
in  the  Moseley  Road.  I  purchased  Willow  Cottage  about  June  ^ 
tbe  30th ;  I  was  to  pay  7602. ;  I  had  only  then  the  prospect  of  borrow- 
ing the  money  on  the  property,  by  way  of  mortgage :  I  then  borrowed 
5002.  from  Mr.  Moise,  of  Liverpool.  Mr.  Hamp,  solicitor,  obtained  the 
money  for  me.  I  do  not  know  Mr.  Moise.  I  then  executed  a  mort- 
gage for  1502.  to  my  wife's  trustees,  on  the  Willow  Cottage.  I  did  not 
receive  at  that  time  any  money  direct  through  the  trustees,  but,  through 
their  medium,  I  had  1502.  from  my  wife,  having  previously  asked  tbe 
oonsent  of  her  trustees.  The  1502.  was  paid  to  me  at  the  time  of  the 
mortgage,  or,  I  believe,'a  short  time  before  the  house  was  purchased. 
My  wife,  I  believe,  drew  the  money  from  her  trustees.  On  the  SOth 
of  June,  I  executed  a  declaration  of  trust,  declaring  the  whole  of  the 
furniture  in  Willow  Cottage  as  belonging  to  my  wife.  Two  days  after, 
I  executed  a  security  for  602.  to  Mrs.  Allcock,  my  wife's  sister.  At 
the  time  I  bought  the  house,  I  was  compelled  to  raise  all  the  money  I 
could,  and  give  the  security  named  for  it.  I  had  some  shares  in  The 
Mix^n  Copper-Mining  Company. 

««  Que$tton.  Did  you  not  deposit  with  Messrs.  Moilliett  a  certificate 
of  your  being  entitled  to  two  hundred  shares  in  The  Mixon  Copper- 
Mining  Compsnyi  as  security  for  your  account  ? 

<<  Annper.     To  the  best  of  my  belief,  I  did  not. 

«t  Que9ti<m,  Are  you  prepared  to  declare  you  did  not  deposit  that 
scrip  as  security  at  your  bank  ? 
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"  An9tffer,  I  solemnly  declare  I  did  not  deposit  as  a  security  the  scrip- 
receipt  of  shares  in  The  Mixon  Copper-Mining  Company  at  the  bank 
of  Messrs.  Moilliett. 

<<  Question.    Did  yon  leave  it  there  at  all  ? 

<(  Answer.  I  might  have  lost  it  there.  I  did  not  leave  it  there  per- 
sonally. 

«  Qtustian.    Did  you  obtain  a  second  receipt  for  the  same  stock  from 
Mr.  Lewis  ? 
^-Q,      *^i  Answer.    I  did. 

^      <<  Question.    What  became  of  the  second  scrip  ? 

*^  Answer.  I  sold  the  two  hundred  shares  to  Mr.  Parrish,  and  hande*.! 
him  the  second  receipt.     He  gave  me  a  bill  for  45/.  for  the  shares. 

<<  Question.  At  this  time,  had  you  and  Mr.  Parrish  been  accommo- 
dating each  other  with  bills? 

<<  Answer.  Yes,  to  a  very  great  extent ;  but  I  never  kept  any  books, 
and  therefore  have  no  account  of  those  transactions.  If  I  gave  Par- 
rish my  bill,  he  paid  it  away ;  and  it  would  depend  on  circumstances* 
whether  I  met  them,  or  him.  I  destroyed  those  bills,  because  I  thought 
they  would  not  be  required  again.  I  destroyed  the  last  three  or  four 
months  back.  The  check  on  January  27th,  I  drew  in  favour  of  my 
brother  instead  of  "self."  He  never  had  a  farthing  of  the  money,  nor 
did  he  see  it.  That  check  was  written  by  Mr.  Lewis's  clerk.  I  was 
talking  to  him,  and  said  I  am  going  to  the  bank,  and  put  in  my  brother's 
name. 

"  Question.  What  object  had  you  for  making  the  check  for  lOOr 
payable  to  the  Rev.  W.  Bradbury  ? 

<<  Answer.  I  had  no  object :  I  might  have  been  lending  some  monej 
to  a  party  for  a  few  days,  and  I  did  not  like  to  appear  to  bother  the 
bank  by  drawing  it  out  in  my  own  name.  The  money  was  repaid  in  » 
few  days. 

"  Question.     Have  you  any  further  answer  to  give  to  the  question  ? 

<<  Answer.    Not  to  my  recollection. 

"  Question.  Were  you  in  the  habit  of  going  to  steeple-chases  at  the 
commencement  of  this  year  ? 

^i  Answer.     I  was. 

<<  Question.  Were  you  in  the  habit  of  taking  money  with  you  for  the 
purpose  of  betting  ? 

"  Answer.    Tes. 

<<  Question.    Were  you  in  the  habit  of  betting  on  these  steeple-chases 
by  commission  ? 
^^g-j      ♦«  Answer.    Yes. 

^  «<  Question.  Was  not  that  the  mode  by  which  you  obtained 
your  livelihood  ? 

^  Answer.    Yes. 
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«  Que$tion.    Also,  were  70a  in  the  habit  of  disconnting  and  lending 
money  to  various  parties  ? 

«  Amwer,    Tes,  to  a  very  great  extent. 

«  Queition.  The  money  you  were  in  the  habit  of  taking  to  races, 
did  yon  draw  ont  of  your  bank  ? 

*«  An$wer.    Yes. 

«  Que9tion.  And,  on  your  return  home,  did  you  pay  your  balance 
into  your  bank  ? 

f^Amwer.    Decidedly. 

«  Quntian,    What  part  of  the  check  marked  A.  was  signed  by  you  ? 

*^An9wer,    Only  my  name. 

«<  Question.    In  whose  handwriting  is  the  other  part  T 

«  Amwer.  To  the  best  of  my  belief,  Mr.  Badger's.  He  is  clerk  to 
Mr.  Lewis,  share-broker. 

^  Que9tian.    Did  you  hand  the  check  to  Mr.  Badger  T 

M  Answer.  I  believe  he  wrote  the  whole  of  it  in  my  presence,  and  I 
9jgned  it. 

«<  Question.  Did  he  place  the  Rev.  W.  Bradbury's  name  in  the  check 
by  your  consent  ? 

*^  Answer.    Yes. 

«  Question.  In  all  your  transactions,  were  you  in  the  habit  of  filling 
«q>  the  entire  check,  or  only  signing  them  ? 

^*  Answer.    Only  signing  them. 

«<  Question.  Not  having  kept  any  books,  does  your  memory  serve 
joa  as  to  how  this  100{.  was  appropriated  7 

*^  Answer.    Not  now. 

<<  Question.  Does  your  memory  serve  you  to  state  the  reason  why 
the  Rev.  W.  Bradbury's  name  was  put  into  this  check  ? 

^«(  Answer.    It  does  not  at  present.  P^oa 

«<  Question.    Have  you  any  further  explanation  to  give  why  the  ^ 
iiheck  is  made  payable  to  the  Rev.  W.  Bradbury  T 

^^  Answer.    1  cannot  recollect,  or  tax  my  memory  at  present. 

<<  Question.    Is  that  the  only  answer  you  mean  to  give  7 

«<  Answer.  I  should  be  most  happy  to  give  a  more  satisfactory  an- 
swer if  I  could ;  but  my  memory  does  not  serve  me. 

« And  whereas  the  said  John  Bradbury,  not  having  fully  answered 
to  my  satisfaction  the  lawful  questions  following,  that  is  to  say, 

««  Question.  What  object  had  you  for  making  the  check  for  1002. 
payable  to  the  Rev.  W.  Bradbury  ? 

<«  Answer.  I  had  no  object.  I  might  have  been  lending  some  money 
to  some  party  for  a  few  days,  and  I  did  not  like  to  appear  to  bother  the 
bank  by  drawing  it  out  in  my  own  name.  The  money  was  repaid  in  a 
few  days. 

"  Question.    Have  you  any  further  answer  to  give  the  question  7 

«  Answer.    Not  to  my  recollection. 

B 
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«  QutBtiim.     What  part  of  the  check  marked  A.  was  signed  by  you  ? 

<<  Answer.     Only  my  name. 

<<  Question*    In  whosQ  handwriting  is  the  other  part  ? 

^^  Answer.  To  the  best  of  my  belief,  Mr.  Badger's :  he  is  clerk  to 
Mr.  Lewis,  share-broker. 

<<  Qvkeetion.     Did  you  hand  the  check  to  Mr.  Badger  ? 

<<  Answer.  I  believe  he  wrote  the  whole  of  it  in  my  presence,  and  I 
signed  it. 

<<  Question.  Did  he  place  the  Ber.  W.  Bradbury's  name  in  the  check 
by  your  consent? 

« An9wer.    Yes. 
«fill      ^*  Question.    In  all  your  transactions,  were  you  in  the  *habit 
-'  of  filling  up  the  entire  check,  or  only  signing  them  ? 

<<  Answer.     Only  signing  them. 

<c  Question.  Not  having  kept  any  books,  does  your  memory  serve 
you  as  to  how  the  lOOZ.  was  appropriated? 

"  Answer.    Not  now.  , 

<<  Question.  Does  your  memory  serve  you,  to  state  why  the  Rev.  W. 
Bradbury's  name  was  put  into  this  check  ? 

'<  Answer.     It  does  not  at  present. 

«  Question.  Have  you  any  further  explanation  to  give  why  the 
check  is  made  payable  to  the  Rev.  W.  Bradbury  ? 

<<  Answer.     I  cannot  recollect,  or  tax  my  memory  at  present. 

<<  Question.     Is  that  the  only  answer  you  mean  to  give  ? 

<<  Answer.  <  I  should  be  most  happy  to  give  a  more  satisfactory  an* 
swer,  if  I  could ;  but  my  memory  does  not  serve  me, — 

«  put  to  him  by  me,  not  having  any  lawful  objection  allowed  by  me : 
These  are,  therefore,  to  will  and  require  and  authorize  yon,  immedi- 
%%^\y  on  reqeipt  hereof,  to  take  into  your  care  and  custody  the  body  of 
the  said  John  Bradbury,  and  him  safely  convey  to  Her  Majesty's  gaol 
at  Coventry,  in  the  county  of  Warwick,  and  him  there  deliver  to  the 
keeper  of  the  same  prison,  who  is  hereby  required  and  authorized,  by 
virtue  of  the  said  petition  and  statute  aforesaid,  to  receive  the  said  John 
Bradbury  into  his  custody,  and  him  safely  keep  and  detain,  without 
bail,  until  such  time  as  he  shall  submit  to  me  the  said  commissioner,  or 
some  other  of  Her  Majesty's  commissioners  duly  authorized  as  afore- 
said, and  full  answer  make,  to  my  or  his  satisfaction,  to  the  several 
questions  so  put  to  him  by  me  as  aforesaid ;  and  for  your  so  doing  this 
shall  be  your  sufficient  warrant. 

*221      "Gr^®^  under  my  hand   and  seal,  at  the  Waterloo  *  Rooms, 
■'  Waterloo  Street,  Birmingham,  in  the  county  of  Warwick,  this  2<i 
day  of  November,  1868.  «  E.  B.  Daniel,  Commissioner." 

«  To  William  Bodell,  or  Charles  Henry  Dyer,  his  assistant,  and  to 
James  Stanley,  Keeper  of  Her  Majesty's  Gaol  of  Coventry  in  the 
county  of  Warwick,  or  his  deputy." 
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(]A  difficultj  arose,  inasmuch  as  the  whole  of  the  examination  was  not 
Bet  out  in  the  warrant,  and  the  commissioner  had  refused  to  furnish  the 
applicant  with  a  copy,  whereas  the  26l8t  section  of  the  12  &  18  Vict.  c. 
106,  requires  the  court,  upon  the  return  of  the  habeas,  to  inspect  and 
consider  the  whole  ;(a)  and  therefore,  ^unless  the  habeas  issued  ^^^^ 
in  the  first  instance,  the  whole  examination  would  not  be  before  '- 
the  court.  It  was  suggested  that  a  certiorari  might  be  granted  for  the 
purpose  of  having  the  entire  examination :  but,  upon  inquiry,  the  Lord 
Chief  Justice  said  he  was  informed  that  it  was  not  the  practice  to  issue 
a  certiorari  for  that  purpose ;  and  therefore  the  rule  was  granted,  call- 
ing upon  the  commissioner  and  the  keeper  of  the  gaol  to  show  cause 
why  a  habeas  corpus  should  not  issue.] 

Oray  now  showed  cause. — The  260th  section  of  the  12  &  IS  Vict.  c. 
106,  provides,  that,  if  the  bankrupt  shall  not  fully  answer  any  lawful 
question  put  to  him  by  the  court  of  bankruptcy,  to  the  satisfaction  of 
Buch  court,  he  may  be  committed.  The  discretionary  power  thus  given 
to  the  commissioner  is  subject,  of  course,  to  the  control  of  the  superiof 
courts.  But  the  matter  for  the  consideration  of  this  court,  is,  not 
whether  the  answers  given  by  the  bankrupt  would  have  satisfied  them, 
bat  whether  they  may  be  unsatisfactory  to  a  reasonable  mind, — to  the 
tribunal  upon  which  the  law  casts  the  duty  of  saying  in  the  first  in- 
Btance  whether  they  are  satisfactory  or  not,  and  which,  having  the  party 
before  it,  has  the  best  means  of  judging  of  the  fact.  In  Miller's  Case, 
2  W.  Bla.  881,  886,  De  Grey,  C.  J.,  said :  "  If  a  man  is  so  hardy  as  to 
Bwear  he  has  not  any  positive  recollection,  and  it  can  be  proved  from 
other  circumstances  that  he  has,  he  is  clearly  guilty  of  perjury.  But, 
till  that  be  shown,  we  must  give  the  same  credit  to  a  witness  in  swear- 
ing to  this  negative,  as  in  all  other  cases.  If  he  really  has  no  recol- 
lection, 'tis  impossible  to  make  any  other  answer ;  and  we  must  not 
compel  men  to  impossibilities."  That  doctrine,  however,  is  not  now 
recognised.     Parke,  B.,  says,  in  Ex  parte  Lord,  16  M.  &  W.  462,  465t — 

«  The  rule  of  law  is  clear :  it  is  laid  down  by  Lord  Kenyon,  in  Ex  parte 

• 

(a)  The  26l8t  seotion  enaoti,  "  that,  if  any  person  be  committed  by  the  eoart  for  refusing  f 
answer,  or  for  not  folly  answering,  any  qnestion  pat  to  him  by  the  coart,  inch  court  shall  in  iti 
varrant  of  commitment  specify  erery  such  qaestion ;  provldodf  that,  if  any  person  so  committed 
•ball  bring  any  habeas  oorpas  in  order  to  be  discharged  from  such  commitment,  and  there  shall 
appear  on  the  return  of  such  habeas  eorpns  any  such  insniBciency  in  the  form  of  the  warrant 
whereby  sooh  person  was  committed,  by  reason  whereof  he  might  be  discharged,  it  shall  be  lawful 
for  the  court  or  judge  before  whom  such  person  shall  be  brought  by  habeas  corpus,  and  such  cour^ 
or  judge  is  hereby  required,  to  commit  such  person  to  the  same  prison,  there  to  remain  until  he 
■hall  conform,  unless  it  shall  be  shown  to  such  oourt  or  judge,  by  the  person  eommittoJ,  that  he 
has  fully  answered  all  lawful  questions  put  to  him  by  the  ooor^  or,  if  such  person  was  commiitvd 
for  refusing  to  be  sworn,  or  for  not  signing  his  examination,  unless  it  shall  appear  to  such  court 
or  judge  that  he  bad  a  sufficient  reason  for  the  same ;  provided  also,  that  such  court  or  judge 
shall,  if  required  thereto  by  the  person  oommitted,  in  ease  the  whole  of  the  examination  of  tha 
person  so  committed  shaU  not  have  been  stated  in  the  warrant  of  commitment,  inspect  and  con. 
iider  the  whole  of  the  examination  of  suoh  person,  whereof  any  such  question  was  a  part;  aud^ 
If  it  shall  appear  from  the  wbole  examination  that  the  answer  or  answers  of  ths  persim  committed 
is  or  are  satisfactory,  such  eoort  or  judge  shaU  and  may  order  the  person  so  oommittodt  to  be 
diaeharged." 
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^Q  .^  Nowlan,  6  T.  B.  118,  that  the  question  in  each  ^particnlar  case 
^  to  be  decided,  is,  <  whether  the  answer  given  by  the  bankrupt  be 
or  be  not  sufficient  to  satisfy  the  mind  of  any  reasonable  person/  In 
the  same  case,  Ashhurst,  J.,  says,  <  It  would  be  a  ridiculous  ceremony  for 
the  commissioners  to  go  through,  in  examining  a  bankrupt,  if  they 
were  bound  to  give  credit  to  his  account,  however  improbable  or  absurd 
it  might  be,  merely  because  he  has  the  effrontery  to  swear  to  it.(a)  In 
these  cases,  they  are  to  exercise  their  judgment  upon  the  whole.  We 
are  to  do  the  same.  If  we  think  the  commissioner  exercised  a  sound 
discretion  in  disbelieving  the  bankrupt's  story,  we  ought  to  leave  him 
where  he  is."  In  a  recent  case  of  Ex  parte  Legge,  22  Law  Joum.,  N* 
S.,  Q.  B.  845,  a  bankrupt,  on  his  examination  before  a  commissioner, 
being  asked  what  were  his  intentions  when  he  went  to  Southampton, 
answered  that  he  went  to  take  rest  and  to  make  an  arrangement  for 
the  benefit  of  his  creditors :  the  commissioner,  from  what  had  previ- 
ously passed,  disbelieving  the  answer,  held  it  to  be  unsatisfactory,  and 
committed  the  bankrupt  to  prison  under  the  12  &  18  Vict.  c.  106,  s. 
260,  for  not  answering  to  his  satisfaction :  and  Coleridge,  J.,  held,  that, 
notwithstanding  the  answer  was  a  categorical  answer  to  the  question 
put,  yet,  inasmuch  as,  taken  in  connexion  with  the  preceding  portion 
of  the  examination,  it  was  not  a  satisfactory  explanation,  the  commis- 
sioner was  justified  in  committing  the  bankrupt.  [Maulb,  J. — The  com- 
missioner is  not  bound  to  believe  all  that  the  bankrupt  says.]  There 
was  enough  upon  this  examination  to  show  that  the  commissioner  might 
reasonably  be  dissatisfied  by  the  answers  which  the  bankrupt  gave,  as 
well  with  regard  to  the  money  transactions  as  to  the  mining  scrip.  [Jbr- 
VIS,  C.  J. — All  the  answers  as  to  the  scrip  are  certainly  very  unsatis- 
factory.] The  suspicion  is,  that  the  1002.  for  which  the  check  was 
^oe-i  *drawn  on  the  27th  of  January,  was  given  to  Lewis,  to  induce  him 
-'  to  give  the  bankrupt  the  duplicate  scrip-certificates.  [Jervis, 
G.  J. — There  is  no  connexion  between  the  two  transactions,  upon  the 
face  of  the  warrant.]  It  is  impossible  the  court  can  say  the  commis- 
sioner was  wrong  in  being  dissatisfied  with  the  answers  given  as  to  that 
check :  the  bankrupt  could  not  have  disposed  of  so  large  a  sum  without 
recollecting  how  he  had  parted  with  it. 

Phipionj  in  support  of  his  rule. — The  question  is,  whether,  judging 
irom  what  is  set  out  upon  the  face  of  the  warrant, — which  alone  the 
court  can  look  at,— ^the  commissioner  was  reasonably  justified  in  hold- 
ing the  bankrupt's  answers  to  be  unsatisfactory.  The  commissioner  is 
not  to  act  upon  impressions  received  from  something  of  which  he  with- 
holds from  the  court  the  power  of  judging.  The  questions  and  answers 
set  out  in  the  warrant  relative  to  the  check  for  100/.,  which  the  com- 
missioner finds  to  have  been  unsatisfactory,  have  no  reference  to  any- 
thing else.     Are  those  answers  in  themselves  insufficient  or  unsatisfac- 

(a)  And  lee  la  re  Mmrtin,  4  D.  A  L.  768,  and  Sz  purto  OUrer,  1  Eom,  B.  C.  i07. 
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torj  ?  If  not,  do  they  become  so  by  reason  of  anything  that  appears 
on  the  warrant  ?  At  the  utmost,  they  amount  to  a  mere  statement  of 
the  bankrupt's  want  of  recollection  why  his  brother's  name  was  inserted 
in  that  check,  and  how  the  proceeds  were  applied.  [Maulk,  J. — There 
certainly  does  not  appear  to  be  any  necessary  connexion  between  the 
answers  as  to  the  1002.  check,  and  those  relating  to  the  transactions 
as  to  the  house  and  as  to  the  mining  scrip.]  In  truth  the  bankrupt 
has  been  committed  merely  because  his  recollection  does  not  accurately 
serve  him  as  to  the  transaction  inquired  about,  when,  as  was  observed 
by  De  Grey,  G.  J.,  in  Miller's  Case,  2  W.  Bla.  881,  <<  if  he  really  has 
no  recollection,  it  was  impossible  to  make  any  other  answer." 

*Jbrvis,  G.  J. — ^I  am  of  opinion  that  this  rule  must  be  dis-  ^^^^ 
charged,  and  that  the  learned  commissioner,  under  the  circum-  ^ 
stances  set  out  upon  the  face  of  his  warrant,  was  fully  justified  in  com- 
mitting the  bankrupt.  The  question  is,  whether  the  commissioner  was 
reasonably  bound  to  be  satisfied,  when  the  bankrupt,  in  answer  to 
inquiries  as  to  why  his  brother's  name  was  inserted  in  the  1002.  check, 
and  how  the  money  was  appropriated,  merely  said  that  his  memory  did 
not  serve  him.  The  substance  of  his  answers,  is,  « I  know  nothing  at 
all  about  the  transaction."  That  clearly  could  not  be  satisfactory.  If 
the  bankrupt  had  assigned  any  reason  for  his  want  of  recollection, 
the  commissioner  might  have  pursued  the  inquiry.  But  all  inquiry 
was  effectually  closed  by  the  answer.  The  bankrupt  was  bound  to  give 
some  excuse  or  explanation  for  his  somewhat  extraordinary  defect  of 
memory. 

Maulb,  J. — I  agree  with  my  Lord  Chief  Justice  in  thinking  that 
there  is  no  ground  to  quarrel  with  the  commitment  in  this  case.  The 
commissioner  must,  to  say  the  least,  be  a  very  credulous  person,  if  he 
had  been  satisfied  with  such  answers  as  those  set  out  in  the  warrant. 
Here  is  a  sum  of  1002.  drawn  out  of  the  banker's  on  a  particular  and 
not  very  distant  day :  the  man  is  asked  what  became  of  it ;  and  he  pro- 
fesses that  his  mind  is  a  perfect  blank  on  the  subject.  It  would  really 
be  too  absurd  to  be  satisfied  with  such  an  answer.  Some  excuse  at  least 
should  have  been  given  for  not  remembering  a  transaction  so  little 
likely  to  be  easily  forgotten. 

Williams,  J.,  concurred. 

Talfourd,  J. — I  am  entirely  of  the  same  opinion.  If  the  substance 
of  the  inquiry  had  been  why  he  had  inserted  his  brother's  name  in  the 
particular  check,  his  ^answer  might  probably  not  have  been  held  ^^^^ 
so  unsatisfactory  as  to  warrant  a  commitment :  but,  it  was  impos-  ^ 
sible  that  any  reasonable  person  could  be  satisfied  with  his  statement 
that  he  did  not  remember  how  the  proceeds  were  appropriated. 

Bule  discharged. 
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ROGERS  V.  MACNAMARA.    Nov.  7. 

The  employer  of  a  condnotor  of  a  metropolitan  ttage- carriage  is  not  jastified  in  endorsing  open 
such  conductor's  license,  which  has  heen  deposited  with  him  pursaant  to  the  6  A  7  Vict  e.  86, 
I.  8,  the  reason  for  which  he  discharges  him  from  his  service. 

A  declaration  stated  that  the  plaintilT  had  duly  obtained  a  lioense  to  act  as  a  conductor  of 
metropolitan  stage-carriages,  under  the  13  A  14  Vict  c.  7 ;  that  the  defendant,  a  proprietor  of 
a  metropolitan  stage-carriage,  employed  him  to  act  as  conductor ;  that  the  plaintiff,  on  entering 
on  such  employment,  delivered  his  license  to  the  defendant,  under  the  provisions  of  the  aet 
(6  A  7  Vict  c.  86,  s.  8),  to  be  retained  by  him  whilst  the  plaintiff  remained  in  his  service ; 
and  that  the  defendant  wrongfully  and  maliciously  wrote  in  ink  on  the  license,  before  ha 
redelivered  the  same  to  the  plaintiff  on  his  quitting  such  service,  the  words  '<  discharged  for 
being  1«.  id.  short  A.  M.,"  to  signify  that  the  plaintiff  had  been  dismissed  as  being  dishonest; 
and  that,  by  reason  thereof,  the  license  became  defaced,  damaged,  and  useless  to  the  plaintiff, 
and  he  had  been  prevented  f^m  obtaining  employment  under  it : — Held,  that  the  d^sdaration 
disclosed  a  sufficient  cause  of  action. 

The  defendant  pleaded,  that  the  plaintiff,  whilst  in  his  employ  as  such  oonduetor^  received  on 
his  aocount  the  sum  of  12«.  M.;  and  that,  in  breach  of  his  duty,  and  intending  tr  defraud  the 
defendant,  the  pUdntiff  aeoounted  to  him  for  10«.  lid,  only,  and  thereby  defraud jt*.  him  of  la. 
id. ;  and  that  Uie  defendant  wrote  on  the  license  the  words  complained  of,  to  'Ug^i'y  that  tha 
plaintiff  had  been  dismissed  for  dishonesty,  as  it  was  lawful  for  him  to  do  :'Hvld,  that  thi 
plea  dtsolosed  no  justillcation  for  the  act  complained  of. 

Thb  declaration  stated,  that,  before  the  commission  of  the  grievanccL 
thereinafter  mentioned,  the  plaintiff,  by  virtue  of  an  act  of  parliament 
previously  passed,  in  the  thirteenth  year  of  the  reign  of  Her  Majesty 
(18  k  14  Vict.  c.  7),  intituled  <<  An  act  for  coneolidating  the  office  oi 
the  registrar  of  metropolitan  public  carriages  with  the  office  of  commis- 
sioners of  police  of  the  metropolis,  and  making  other  provisions  iii 
regard  to  the  consolidated  offices,"  had  duly  obtained  a  license  to  act 
as  a  conductor  of  metropolitan  stage-carriages  until  a  period  not  arrived, 
viz.  the  1st  of  June,  1858 ;  that,  whilst  the  plaintiff  was  possessed  of 
such  license,  and  before  the  said  grievances,  the  defendant,  being  a 
*^91  P^^^'P^op^i^^of  of  ^  metropolitan  stage-carriage  within  the  '''pur- 
^  view  of  the  said  act,  employed  the  plaintiff,  on  behalf  of  himself 
and  other  part-proprietors  of  such  carriage,  to  act  as  conductor,  under 
such  license,  of  such  carriage:  that  the  plaintiff  thereupon  delivered 
such  license  to  the  defendant,  on  entering  on  such  employment,  accord- 
ing to  the  provisions  of  the  said  act,(a)  to  be  retained  in  the  possession 
of  the  defendant  whilst  he  the  plaintiff  remained  in  the  service  afore- 
said :  that,  afterwards,  and  whilst  such  license  was  in  the  possession  of 
the  defendant  as  aforesaid,  the  defendant  maliciously,  wrongfully,  and 
unjustly,  did  write  in  ink  on  the  license  aforesaid,  before  he  re-delivered 
the  same  to  the  plaintiff,  on  the  plaintiff's  quitting  such  service,  which 
he  afterwards  did,  the  following  words  and  figures,  that  is  to  say, — 
<(  Discharged  for  being  1$.  4d.  short.  A.  M."  Such  words  and  figures 
not  being  in  any  respect  words  or  figures,  or  an  -entry,  which  by  the 
said  act  the  defendant  was  authorized  to  make  upon  the  said  license : 
that,  on  the  plaintiff's  quitting  the  said  service,  the  defendant  re- 
delivered the  said  license  to  the  plaintiff,  with  the  said  words  and 

(a)  Under  the  6  A  7  Viot  o.  88,  s.  8,  whioh  is  inootporatod  with  the  IS  A  14  Viet.  o.  7. 
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figures  so  written  thereon  as  aforesaid,  and  the  same  were  wrongfullj 
BO  written  thereon,  to  signify  that  the  plaintiff  had  been  dismissed  from 
the  said  service  as  being  dishonest  and  unfit  to  retain  the  same :  And 
that,  by  reason  of  the  premises,  the  said  license  became  and  was,  and 
still  continued,  defaced,  damaged,  and  disfigured,  and  wholly  useless 
to  the  plaintiff,  and  the  plaintiff  had  been  and  still  was  prevented  from 
obtaining  employment  as  such  conductor,  or  otherwise,  under  the  said 
license,  which  had  thereby  become  useless  to  him ;  and  several  persons, 
that  is  to  say,  one  James  Langley,  and  one  James  Breach,  had  (solely 
hy  reason  of  the  premises)  refused  to  employ  the  plaintiff,  *where-  p^po 
by  he  had  been  and  was  deprived  of  the  means  of  his  livelihood,  ^ 
and  had  lost  great  gains. 

The  second  count  stated,  that,  whilst  the  plaintiff  was  such  conduc- 
tor as  aforesaid,  the  defendant  falsely  and  maliciously  wrote  and  pub- 
lished of  the  plaintiff,  as  such  conductor  as  aforesaid,  the  words  and 
figures  following,  that  is  to  say, — «<  Discharged  for  being  Is.  4d.  short* 
A«  M.," — the  defendant  meaning  thereby  that  the  plaintiff  had,  as  such 
conductor,  behaved  dishonestly,  and  was  unfit  to  be  employed  as  a  con- 
daotor,  and  was  unworthy  of  confidence,  and  had  defrauded  his  em- 
ployers :  and  that,  by  reason  of  the  last-mentioned  premises,  the  persons 
aforesaid  had  refused  to  hire  and  employ  the  plaintiff  as  a  conductor, 
or  otherwise ;  and  the  plaintiff  had  been  thrown,  and  continually  hith- 
erto kept,  out  of  employment,  and  sustained  damages  as  aforesaid :  and 
the  plaintiff  claimed  60/. 

The  defendant  pleaded,<^— first,  not  guilty, — Secondly,  to  the  first 
count,  that,  after  the  defendant  had  employed  the  plaintiff  as  in  that 
count  mentioned,  to  act  as  such  conductor  as  therein  mentioned,  under 
^he  said  license,  and  after  the  plaintiff  had  delivered  his  said  license  to 
the  defendant  as  aforesaid,  and  after  the  plaintiff  had  entered  on  the 
•aid  employment  as  aforesaid,  and  whilst  he  remained  in  the  employ- 
ment and  service  aforesaid,  and  therein  acted  as  a  conductor  under  the 
said  license,  and  before  the  committing  of  the  said  supposed  grievances 
in  the  said  first  count  mentioned,  to  wit,  on  the  29th  of  October,  1852, 
the  plaintiff,  whilst  acting  under  the  said  license  as  such  conductor  as 
sJoresaid,  in  the  employment  and  service  aforesaid,  did,  by  virtue  of  his 
said  employment,  and  as  such  conductor  as  aforesaid,  acting  under  the 
said  license,  receive  and  take  into  his  possession  divers  sums  of  money, 
together  amounting  to  a  certain  sum  of  money,  vis.  12t.  8i2.,  for  and  on 
account  of  the  defendant  and  the  said  other  part-proprietors  on  ^^qa 
^whose  behalf  the  defendant  employed  the  plaintiff  as  aforesaid,  ^ 
the  whole  of  which  said  sums  of  money,  together  amounting  as  afore- 
said to  the  said  sum  of  12s.  Sd.,  it  was  the  duty  of  the  plaintiff,  as  and 
go  being  such  conductor  as  aforesaid  in  the  said  employment  and  ser- 
wice,  and  acting  as  such  conductor  as  aforesaid  under  the  said  lioensOi 
lo  have  accounted  for  and  paid  to  the  defendant  and  the  said  other 
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part-proprietors  for  whom  and  on  whose  account  the  plaintiff  had  re- 
ceived the  same  as  aforesaid,  whereof  the  plaintiff  then  had  notice :  Yet 
that  the  plaintiff,  well  knowing  the  premises,  hut  not  regarding  his  duty 
in  that  behalf,  and  fraudulently  intending  to  defraud  the  defendant  and 
the  said  other  part-proprietors  on  whose  account  the  plaintiff  received 
the  said  sums  of  money  as  aforesaid,  did  not  nor  would  account  for  or 
pay  the  whole  of  the  said  sums  of  money,  together  amounting  as  afore- 
said, to  the  said  defendant  and  the  said  other  part-proprietors  for  whom 
and  on  whose  account  the  plaintiff  had  received  the  same  as  aforesaid,  or 
to  any  of  those  persons ;  but,  on  the  contrary  thereof,  the  plaintiff, 
whilst  he  was  such  conductor  as  aforesaid,  in  the  said  employment  and 
service,  and  acting  as  such  conductor  as  aforesaid  under  the  said  license, 
and  before  the  committing  of  the  said  supposed  grievances  in  the  said 
first  count  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  fraud- 
ulently, and  in  breach  of  his  duty  in  that  behalf,  accounted  for  and 
paid  to  the  defendant  and  such  other  part-proprietors  as  aforesaid  only 
a  part  of  the  said  sums  of  money  which  he  had  received  as  aforesaid, 
that  is  to  say,  only  the  sum  of  lOt.  lid.,  part  thereof,  and  unlawfully, 
and  fraudulently,  and  with  intent  unlawfully  to  defraud  the  defendant 
and  such  other  part-proprietors  as  aforesaid  of  such  residue  as  therein- 
after mentioned,  and  fraudulently  to  retain  the  same  for  his  own  use  and 
benefit,  did  not  account  for  or  pay  over  to  the  defendant  and  such  other 
^q^^  *part-proprietors  as  aforesaid,  or  to  any  of  them,  the  residue  of  the 
^  said  sums  of  money  which  the  plaintiff  had  received  as  aforesaid,  to 
wit,  the  sum  of  It.  4d,,  residue  thereof,  or  any  part  of  such  residue,  and 
unlawfully  and  fraudulently  retained  the  same  residue  to  and  for  the 
plaintiff's  own  use  and  benefit,  and  thereby  the  plaintiff,  before  the 
committing  of  the  said  supposed  grievances  in  the  said  first  count  men- 
tioned, was  short  of  the  said  sum  of  It.  4c{.,  being  such  residue  as  afore- 
said, and  defrauded  the  defendant  and  such  other  part-proprietors  as 
aforesaid,  of  the  same :  that,  by  reason  of  the  premises,  the  plaintiff, 
before  the  committing  of  the  said  grievances  in  the  said  first  count  men- 
tioned, was  dishonest,  and  unfit  to  remain  in  or  retain  the  said  service,  and 
was  afterwards  dismissed  and  discharged  from  the  said  service,  for  being 
the  said  sum  of  It.  4({.  short  as  aforesaid,  and  as  being  dishonest  and 
unfit  to  remain  in  or  retain  the  said  service :  and  that  therefore  the  de- 
fendant, afterwards,  and  whilst  the  said  license  was  in  the  possession  of 
the  defendant  as  aforesaid,  did  write  in  ink  on  the  said  license,  before 
he  redelivered  the  same  to  the  plaintiff,  the  said  words  and  figures  in 
the  said  first  count  in  that  behalf  mentioned,  and,  on  the  plaintiff's 
quitting  the  said  service,  redelivered  the  said  license  to  the  plaintiff, 
with  the  said  words  and  figures  so  written  thereon  as  aforesaid,  to  sig- 
nify that  the  plaintiff  had  been  dismissed  from  the  said  service,  as  being 
dishonest  and  unfit  to  retain  the  same,  as  it  was  lawful  for  the  defend- 
ant to  do  for  the  cause  aforesaid ;  which  was  and  is  the  writing  in  ink 
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on  the  license  aforeBaid,  of  the  said  words  and  figures  in  the  said  first 
coant  in  that  behalf  mentioned,  whereof  the  plaintiff  had  above  com- 
plained against  the  defendant. 

The  plaintiff  joined  issue  and  demurred, — the  ground  of  demurrer 
stated  in  the  margin  being,  <<  that  it  is  manifestly  no  answer  to  the 
charge  of  defacing  and  ^injuring  the  license,  his  property,  to  say  p^^^ 
that  the  plaintiff  himself  had  been  a  wrongdoer."  *- 

Peter9d&fff,  in  support  of  the  demurrer. — The  plea  is  clearly  bad :  it 
shows  no  right  in  the  defendant,  either  at  common  law  or  by  statute, 
to  make  the  entry  or  endorsement  on  the  license  complained  of.  The 
same  question  in  substance  arose  in  Hurrell  v.  Ellis,  2  C.  B.  295  (E.  C.  L. 
K.  Yol.  52),  and  the  action  was  held  to  be  maintainable,  although  the  decla- 
tion  there  omitted  a  material  allegation  which  is  found  here,  viz.  that  the 
act  complained  of  was  done  malicio'iMly.  These  licenses  are  regulated 
by  the  6  &  7  Vict.  c.  86,  the  8th  section  of  which  enacts  <<  that  it  shall 
be  lawful  for  the  registrar(a)  to  grant  a  license  to  act  as  driver  of  hack- 
ney-carriages, or  as  driver  or  as  conductor  of  metropolitan  stage-car- 
riages^ or  as  waterman  (as  the  case  may  be),  to  any  person  who  shall 
produce  such  a  certificate  as  shall  satisfy  the  said  registrar  of  his 
good  behaviour  and  fitness  for  such  situation  respectively :  Provided 
always  that  no  person  shall  be  licensed  as  such  driver  as  aforesaid  who 
is  under  sixteen  years  of  age ;  and  in  every  such  license  shall  be  spe- 
cified the  number  of  such  license,  and  the  proper  name  and  surname, 
and  place  of  abode,  and  age,  and  a  description  of  the  person  to  whom 
such  license  shall  be  granted,  and,  in  the  case  of  a  waterman,  of  the 
standing  or  place  at  which  he  shall  be  thereby  authorized  to  act  as  a 
waterman,  and  the  nature  of  his  duties;  and  every  such  license 
shall  bear  date  on  the  day  on  which  the  same  shall  be  granted,  and 
shall  continue  in  force  until  and  upon  the  1st  of  June  next  after  the 
date  thereof,  or,  if  granted  in  the  month  of  May  in  any  year, 
then  to  continue  in  force  until  and  upon  the  1st  of  June  in  the 
year  next  following  that  in  which  the  same  shall  be  granted,  except 
^in  either  case  the  same  shall  be  sooner  revoked,  and  except  the  ^^qo 
time  (if  any)  during  which  any  such  license  shall  be  suspended;  '- 
and,  on  every  license  of  a  driver  or  conductor,  the  registrar  shall  cause 
proper  columns  to  be  prepared,  in  which  every  proprietor  employing 
the  driver  or  conductor  named  in  such  license  shall  enter  his  own  name 
and  address,  and  the  days  on  which  such  driver  or  conductor  shall  enter 
and  shall  quit  his  service,  respectively ;  and,  in  case  any  of  the  particu- 
lars entered  or  endorsed  upon  any  license  in  pursuance  of  this  act, 
shall  be  erased  or  defaced,  every  such  license  shall  be  wholly  void  and 
of  none  effect ;  and  the  said  registrar  shall,  at  the  time  of  granting  any 
license,  deliver  to  the  driver,  conductor,  or  waterman  to  whom  the  same 

(«)  TIm  dvtiM  of  tiM  r«g|ttnur  an  tnaifttred  to  Uio  ooandnloBfn  of  poUoo,  bj  tho  18  A  U 
1^0.7. 
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shall  be  granted,  an  abstract  of  the  laws  in  force  relating  to  such  driver, 
conductor,  or  waterman,  and  of  the  penalties  to  which  he  is  liable  for 
any  misconduct,  and  also  a  metal  ticket,  upon  which  there  shall  be 
marked  or  engraved  his  office  or  employment,  and  a  number  correspond- 
ing with  the  number  which  shall  be  inserted  in  such  license."     The  2l8t 
section  enacts  « that  every  proprietor  of  a  hackney-carriage,  and  of 
every  metropolitan   stage-carriage,  who  shall  permit  or  employ  any 
licensed  person  to  act  as  the  driver  or  conductor  thereof,  shall  require  to 
be  delivered  to  him,  and  $hall  retain  in  hi$poMu$um,  the  lieen$e  of  iueh 
driver  or  conductor^  whilst  such  driver  or  conductor  shall  remain  in  his 
service ;  and,  in  all  cases  of  complaint,  where  the  proprietor  of  a  hack- 
ney-carriage, or  of  a  metropolitan  stage-carriage,  shall  be  summoned  to 
produce  the  driver  or  conductor  of  such  carriage  before  a  justice  of  the 
peace,  he  shall  also  produce  the  license  of  such  driver  or  conductor,  if 
at  the  time  of  receiving  the  summons  such  driver  or  conductor  shall  be 
in  his  service ;  and,  if  any  driver  ot  conductor  complained  of  shall  be 
adjudged  guilty  of  the  offence  alleged  against  him,  the  justice  of  the 
♦^1  P^^^®  before  whom  *he  shall  be  convicted  shall  in  every  case  en- 
^  dorse  upon  the  license  of  such  driver  or  conductor,  the  nature  of 
the  offence,  and  the  amount  of  the  penalty  inflicted ;  and  every  propri- 
etor who  shall  neglect  to  require  to  be  delivered  to  him,  and  to  retain 
in  his  possession,  the  license  of  any  driver  or  conductor,  during  such 
period  as  any  driver  or  conductor  shall  remain  in  his  service,  or  who 
shall  refuse  or  neglect  to  produce  such  license  as  aforesaid,  shall  for 
every  such  offence  forfeit  the  sum  of  82."    And  the  24th  section  enactSf 
<(  that,  when  any  licensed  driver  or  conductor  shall  leave  the  service  of 
any  proprietor,  such  proprietor  shall,  upon  demand  thereof,  return  to 
him  his  license :  Provided  always,  that,  if  the  said  proprietor  shall  hare 
any  complaint  against  the  said  driver  or  conductor,  it  shall  be  lawful 
for  such  proprietor  to  retain  the  license  for  any  time  not  exceeding 
twenty-four  hours  after  demand  thereof,  and  within  that  time  to  apply 
to  the  police-court  of  the  district  in  which  the  said  proprietor  shall 
dwell,  or,  if  he  shall  dwell  in  the  city  of  London  or  the  liberties  thereof, 
then  to  some  justice  of  the  said  city,  for  a  summons  against  him ;  and 
the  said  proprietor,  at  the  time  of  applying  for  the  summons,  shall  de- 
posit the  license  with  the  clerk  of  such  police-court,  or  justice;  and,  ia 
case  any  proprietor,  who,  upon  demand  thereof,  shall  have  refused  or 
neglected  to  deliver  to  any  driver  or  conductor  his  license,  shall  not 
within  twenty-four  hours,  exclusive  of  Sunday  or  any  day  on  which  the 
police-court  shall  not  sit,  apply  for  such  summons,  and  deposit  the 
license  as  aforesaid,  or  shall  not  appear  to  prosecute  his  complaint  at  the 
time  mentioned  in  the  summons,  it  shall  be  lawful  for  such  drirer  or 
conductor  to  apply  at  the  same  police-court,  or  to  some  justice  as  afore- 
said, for  a  summons  against  such  proprietor ;  and,  upon  hearing  and  do* 
ciding  the  case,  the  justice,  if  he  shall  think  there  was  no  just  cause  fei^ 
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detaining  the  license,  or  that  there  has  been  needless  delay  on  the  part 
*of  the  proprietor  in  bringing  the  matter  to  a  hearing,  shall  have  p^^. 
power  to  order  the  said  proprietor  to  pay  such  compensation  to  the  ^ 
said  driver  or  conductor  as  the  said  justice  shall  think  reasonable ;  and 
payment  of  such  compensation  shall  be  enforced  in  the  same  manner  as 
any  penalty  may  be  enforced  under  this  act  by  such  justice ;  and  the 
justice  shall  cause  the  license  to  be  delivered  to  the  said  driver  or  con- 
ductor, unless  any  misconduct  shall  be  proved  against  him,  by  reason 
whereof  the  justice  shall  think  that  such  license  should  be  revoked  or 
suspended ;  and  so  long  as  any  proprietor  shall  neglect  to  apply  for  such 
summons,  and  deposit  the  license,  after  demand  thereof,  any  justice  of 
the  peace  may  in  like  manner  from  time  to  time  order  compensation  to 
be  paid  by  him  to  the  same  driver  or  conductor ;  and  no  proprietor  shall, 
under  any  pretence,  or  by  virtue  of  any  claim  whatever,  retain  beyond 
the  time  aforesaid  the  license  of  bis  driver  or  conductor."  From  these 
enactments,  it  is  clear  that  the  general  property  in  the  license  is  vested 
in  the  driver  or  conductor :  and  the  case  of  Hurrell  v.  Ellis  decides  that 
the  wrongfully  defacing  the  license  by  writing  thereon  affords  a  ground 
of  action,  and  that  case,  and  not  trespass,  is  the  appropriate  form  of 
remedy.  The  answer  attempted  to  be  set  up  by  the  plea,  is,  that  the 
plaintiff  was  guilty  of  a  wrongful  act :  it  is  in  effect  an  attempt  to  set 
off  wrong  against  wrong.  The  defendant  assumes  that  that  which 
would  be  an  answer  in  libel  or  slander,  would  also  be  an  answer  to  an 
action  for  an  injury  such  as  is  here  complained  of.  It  may  be  that  the 
defendant  might  have  had  redress  for  the  alleged  embezzlement,  by  an 
application  to  a  justice,  who  might  possibly  have  been  justified  in  en- 
dorsing on  the  license  the  offence  and  the  conviction.  But  the  defend- 
ant clearly  had  no  right  to  do  so. 

WiUeMf  contra.-^This  seems  to  be  put  on  the  other  *side  as  ^^^^ 
the  case  of  an  injury  done  to  a  personal  chattel  of  the  plaintiff.  ^ 
If  so,  the  proper  remedy  would  be  trespass.  But  this  court  decided 
in  Hurrell  v.  Ellis,  and  it  had  previously  been  decided,  that  the  remedy 
was  in  case.  The  license  is  not  a  personal  chattel  of  the  plaintiff;  it 
is  the  mere  symbol  of  his  right  to  be  a  conductor  of  metropolitan  stage- 
carriages,  which  is  to  be  returned  to  the  officer  who  granted  it,  upon 
its  expiration :  6  &  7  Yict.  c.  86,  s.  8.  It  is  by  direction  of  the  act 
of  parliament  that  the  license  is  delivered  by  the  driver  or  conductor  to 
the  proprietor ;  and  it  is  the  right  and  the  duty  of  the  latter  to  hold  it 
whilst  the  man  continues  in  his  employ.  The  plaintiff,  therefore, 
clearly  had  no  possessory  right  at  the  time  the  alleged  grievance  was 
committed.  The  case  is  consequently  reduced  to  a  mere  action  of 
defamation,  in  the  nature  of  slander  of  title.  [Williams,  J. — The  de- 
claration alleges  that  the  license  was  damaged  and  defaced.  Jervis, 
C.  J. — ^You  were  driven  to  contend  that  this  is  pure  libel  and  justifica- 
tion.    Can  you  make  out  that  7    WiXLUif s^  J. — The  plaintiff,  at  all 
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events,  had  a  reyersionarj  interest  in  the  license.]  He  does  not  com 
plain  of  an  injury  to  his  reversion.  There  is  no  statement  here  that 
the  license  was  so  defaced  or  injured  as  to  be  less  legible  than  it  was 
before.  In  Taylor  v.  Bowan,  7  G.  &  P.  70  (E.  G.  L.  R.  vol.  82),  the 
plaintiff,  before  he  entered  the  police  force,  sent  a  certificate  of  hia 
good  character,  signed  by  the  colonel  of  the  8th  Hussars,  to  the  com- 
missioners of  police :  on  his  dismissal  from  that  force,  the  certificate 
was  returned  to  the  plaintiff,  enclosed  in  a  letter  signed  by  the  defend- 
ant, the  certificate  being  stamped  with  the  words  <(  Dismissed  the 
police  service :"  and  it  was  held,  that,  for  stamping  these  words,  tres- 
pass was  not  the  proper  form  of  action.  Lord  Abinger,  in  summing 
up,  there  says :  <<  I  should  say  that  the  only  value  of  this  certificate  is, 
to  give  prim&  facie  evidence  of  the  character  of  the  plaintiff.  And, 
^AiT-1  suppose  a  fact  to  occur  ^afterwards  which  affected  his  character, 
-^  I  should  say  that  any  honest  man  who  knew  it,  and  made  a  re- 
mark of  it  on  the  certificate,  would  be  doing  no  wrong.  Suppose  that 
a  servant,  who  brought  a  written  character,  was  taken  into  a  service, 
and  afterwards  behaved  ill.  Now,  if  the  master  returned  the  servant 
the  character,  could  it  be  considered  that  he  did  wrong,  if  he  wrote 
upon  it,  that  the  person  to  whose  character  it  related,  had  afterwards 
been  in  his  service,  and  was  dismissed  for  ill  behaviour  ?  I  think  that 
the  commissioners  of  police  act  meritoriously  in  stating  that  men  are 
dismissed  from  the  police  force."  [Jbrvib,  G.  J. — It  would  be  morally 
right  perhaps,  and  yet  actionable.] 

Petersdorffj  in  reply,  was  stopped  by  the  court. 

Jervis,  G.  J. — ^It  is  admitted  by  Mr.  WilU%  that  the  plea  can  only 
be  a  good  one  if  the  declaration  can  be  treated  as  containing  a  simple 
complaint  of  libel,  to  which  the  plea  is  pleaded  as  a  justification.  That, 
however,  is  not  the  essence  of  the  plaintiff's  complaint.  The  complaint 
is,  that,  the  plaintiff  having  an  interest  in  the  license,  the  defendant| 
whilst  it  remained  in  his  possession  pursuant  to  the  provisions  of  the 
statute,  by  writing  thereon  defaced  it,  and  rendered  it  of  no  value  to 
the  plaintiff.  Now,  unless  the  act  charged  can  be  said  to  be  justified 
by  some  moral  duty  in  the  defendant, — ^which  can  hardly  be  seriously 
contended, — the  action  is  clearly  maintainable.  The  24th  section  of 
the  6  &  7  Vict.  c.  86,  entitles  the  master  to  retain  possession  of  the 
license  for  twenty-four  hours  after  the  driver  or  conductor  has  ceased 
to  be  in  his  service,  in  order  to  enable  him  to  make  any  complaint  he 
may  have  to  make  against  him.  Under  no  circumstances  can  the  em- 
ployer be  justified  in  taking  upon  himself  to  adjudicate  on  his  own  com- 
plaint, by  writing  on  the  license  that  which  the  act  of  ^parliament 
authorizes  the  justice  alone  to  endorse.  I  think  the  declaration 
ii  good,  and  the  plea  affords  no  answer. 

Williams,  J. — I  am  quite  of  the  same  opinion.    The  declaration 
earefnlly  abstains  from  grounding  the  action  vpon  any  libel  cr  slander 
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on  the  pUintifT,  and  puts  the  complaint  on  the  gronnd  that  the  defend- 
ant has  wrongfully  and  maliciously  damaged  and  defaced  the  license. 
The  plea  admits  the  defacing  as  alleged,  and  attempts  to  justify 
it  by  charging  the  plaintiff  with  having  purloined  or  kept  back  a 
pOT  tion  of  the  receipts  of  a  journey.  It  clearly  affords  no  defence  to 
the  action.  What  effect  it  may  have  upon  the  damages,  if  true,  ia 
another  matter. 

Talfoubd,  J.)  concurring,  Judgment  for  the  plaintiff. 


LEIDEMAKN,  Appellant,  SCEULTZ,  Respondent.    Nov.  8. 

Bj  a  ebarter-party,  the  ahip  wm  to  prooacd  to  NewoMdo,  anO,  on  »rriv»l  thare, "  bo  rott4^ 
forthwith,  in  regular  turn*  of  loading^  to  take  on  board  a  fall  and  complete  cargo  of  four  keela 
«f  coab,  and  the  remainder  eoke."  The  loading  of  eoal  at  Neweaetle  is  by  act  of  parliament 
regnlated  by  "tnras;"  but  thero  if  no  italntoiy  regnhition  at  to  the  loading  of  coke.  In  on 
action  npon  the  charter-party  in  the  county  courts  for  not  loading  the  eohe  within  areaeonahle 
time : — Held,  that  the  espreuion  "  regalnr  tnmi  of  loading/'  with  reference  to  coal,  meant,  iq 
^twn"  at  the  epovt,  at  directed  by  the  aet  of  parliament;  and  that  evidence  which  wdi 
offered  to  f how  that  the  neage  or  practice  of  Neweattle,  was,  to  load  coke  **  in  turn"  in  the 
eaaie  manner,  wai  improperly  r^ected. 

It  ia  an  inflexible  mle  in  this  eonrty  to  give  the  aaeeewftil  pnrty  on  an  appeal  from  the  eonn()r 
court  the  eoeti  of  the  af/^mL 

Thib  was  an  action  brought  by  Bchults  against  Leidlemann  in  th^ 
coanty  court  of  Northumberland  to  recorer  60{.  «<  for  damages  sustained 
by  reason  of  the  defendant's  not  having  loaded  the  ship  or  vessel  called 
ike  Triton,  of  Memel,  in  a  reasonable  time,  and  by  reason  of  the  wrong- 
ful detention  of  the  said  vessel  for  an  unreasonable  time ;  and  also  by 
reason  of  his  not  having  performed  the  stipulations  contained  in  a  cer- 
tain *charter-party,  dated  the  11th  of  January,  1858,  made  ^^^ 
between  Frederick  Edwin  Schultz  of  the  one  part  and  Augustus  '- 
Leidemann  of  the  other  part." 

The  charter-party  above  referred  to  was  as  follows : — 

«  Newcastle-upon-Tyne,  January  11th,  1853. 

•<  It  is  thia  day  mutually  agreed  between  Captain  Schultz,  master  of 
the  British  or  privileged  good  ship  or  vessel  called  the  Triton,  of  the 
burthen  of  888  register  tons,  or  not  exceeding keek,  or  there- 
abouts, now  in  London,  and  ready  to  leave  forthwith  and  direct  for  the 
Tyne,  and  Messrs.  A.  Leidemann  k  Co.,  of  Newcastle,  as  agents  to  the 
freighter  or  freighters, — ^That  the  said  ship,  being  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the  voyage,  shall,  with  the  first  oppor- 
tunity, and  all  possible  despatch,  after  the  signing  of  this  charter-party, 
proeeed  to  the  river  Tyne,  and,  on  arrival  there,  be  ready  forthwith  in 
regular  tum%  of  loading  to  take  on  board,  by  spout  or  keel,  as  dhrected, 
not  higher  than  Howden,  a  full  and  complete  cargo  of  four  keels  of 
eosla,  aad  the  rematiider  eeke,^-^he  coals  to  be  separated  by  mats  from 
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the  coke,  and  the  mats  to  be  found  by  the  ship, — not  exceeding  what 
she  can  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture ;  and,  being  so  loaded,  shall  be  ready  for  sea, 
and  proceed  with  the  first  opportunity,  and  all  possible  despatch,  to 
Garthagena,  Spain,  and  there  deliver  the  same  to  the  freighter  or  as- 
signs, as  directed,  from  alongside,  free  of  expense  and  risk  to  the  ship, 
on  being  paid  freight  for  the  same  at  and  after  the  rate  of  12Z.  15«. 
sterling  per  keel  of  eleven  tons  of  coke,  and  the  same  rate  per  keel  of 
21  tons  4  cwt.  of  coals,  both  delivered  in  full :  the  merchant  paying  all 
customary  dues  on  the  cargo,  and  the  ship  paying  all  pilotage,  port  and 
other  charges,  including  Ramsgate  and- Dover  dues,  and  any  extra  duty 
on  the  cargo  in  consequence  of  the  ship  not  being  British :  As  soon  as 
^.^^  the  cargo  is  shipped,  *the  captain  shall  and  will  clear  without 
-'  delay  at  the  Gustom-House,  call  at  Messrs.  A.  Leidemann  &  Co.'s 
oflSce,  and  sign  bills  of  lading,  without  prejudice  to  the  tenor  of  this 
charter,  as  presented :  Freight  to  be  paid  on  unloading  and  right  and 
true  delivery  of  the  cargo,  in  cash,  at  the  current  rate  of  exchange  (the 
act  of  God,  the  Queen's  enemies,  restraints  of  princes,  rulers,  and 
governments,  fire,  and  all  and  every  other  dangers  and  accident  of  the 
fleas,  river,  and  navigation,  of  what  nature  and  kind  soever,  during  the 
3aid  voyage,  always  to  be  mutually  excepted) :  One  working  day  per 
keel  to  be  allowed  to  the  freighter,  weather  permitting,  Sundays  and 
holidays  excepted,  for  unloading  the  cargo  after  the  ship  has  obtained 
a  proper  discharging  berth,  and  is  ready  in  turn  to  discharge,  according 
to  the  customs  and  laws  of  discharge  at  the  port  of  discharge :  Demur* 
rage,  over  and  above  the  said  laying  days,  at  51.  per  day :  Any  average 
occurring  during  the  voyage,  to  be  settled  according  to  the  laws  and 
customs  of  the  place  where  the  cargo  is  insured  :  No  part  of  the  cargo 
to  be  used  during  the  voyage,  or  to  be  retained  after  discharging : 
This  charter  being  concluded  by  Messrs.  A.  Leidemann  &  Co.  on  behalf 
of  another  party,  it  is  agreed  that  all  liability  of  the  former  shall  cease 
as  soon  as  they  have  shipped  the  cargo ;  and  that  the  vessel  is  to  be 
reported  and  cleared  by  them  at  the  Custom-House  at  Newcastle,  and 
all  money  for  charges  or  otherwise  due  by  the  owner  or  master,  shall 
be  paid  on  the  captain  receiving  despatches  :  Penalty  for  non-perform- 
ance of  this  agreement,  amount  of  freight :  Ship  to  be  addressed  '  To 
receivers  of  cargo,'  paying  21,  per  cent,  commssion. 

<<  For  Captain  Schults, 

<(B0LDEMANN,  BoRRIES  &  Co. 

<<  A.  Leidemann  &  Co.,  a«  agents." 

The  facts  elicited  at  the  trial  were  as  follows: — At  the  time  the 

«j.ii  charter-party  was  entered  into,  the  defendant  ^(Leidemann)  stated 

-'  to  the  plaintifi*  (Schultz)  that  the  Triton  should  be  promptly 

loaded.     The  Triton^  after  clearing  at  the  Custom-House,  London,  on 

t^e  19th  of  January  last,  proceeded  in  .ballast  to  Newcastle,  where  aha 
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arrived,  after  having  had  only  a  moderate  passage,  through  the  incle- 
mency of  the  weather,  on  the  25th  of  the  same  month.  On  the  14th 
of  January  last,— eleven  days  before  the  vessel  arrived  at  Newcastle, — 
Messrs.  A.  Leidemann  &  Co.  caused  her  name  to  be  entered  in  a  book 
kept  for  the  purpose  of  entering  vessels  to  be  loaded  in  turn  with  coke 
at  the  Stanhope  and  Tyne  Drops,  South  Shields ;  and,  on  the  day  after 
tlie  arrival  of  the  vessel  at  Newcastle,  to  wit,  on  the  26th  of  January, 
Messrs.  Leidemann  k  Co.  entered  her  on  the  Hasting's  Hartley  Coal 
List,  for  four  keels  of  coals. 

On  the  following  day,  the  captain,  Mr.  Berries,  of  the  firm  of  Bolde- 
mann,  Berries  &  Co.,  and  Mr.  I^ange,  partner  of  Mr.  Leidemann,  went 
to  the  South  Tanfield  Coalfitter's  offiee,  to  ascertain  when  the  Triton 
would  get  her  turn  for  coke.  They  were  told  that  two  ships  were  on 
torn  before  tho  Triton,  and  that  it  might  be  six  weeks  before  she  was 
loaded. 

The  two  ships  then  on  the  list,  were,  the  Good  Intent,  of  179  tons, 
and  the  Fourteen,  of  347  tons. 

On  the  8d  of  February  last,  the  vessel  was  loaded  with  the  quantity 
of  coals  specified  in  the  charter-party ;  and  she  might  have  been  loaded 
with  coals  on  any  day  between  the  20th  of  January  and  that  date,  if 
ahe  had  been  ready  for  them.  On  the  8d  of  February,  the  vessel  pro- 
ceeded to  the  Stanhope  and  Tyne  Drops,  at  South  Shields,  to  take  in 
coke,  and  found  on  her  arrival  there  that  a  vessel  called  the  Fourteen 
was  at  the  drops,  taking  in  coke. 

In  the  early  part  of  February,  the  plaintiS"  requested  the  defendant 
to  load  his  said  vessel  with  despatch,  which  the  defendant  consented  to 
do,  provided  the  plaintiff  ^would  pay  1«.  per  ton,  the  difference  in  ^^ .  o 
cost  between  coke  at  the  Stanhope  Drops  and  Carr's  Wallsend  ^ 
coke.  This  offer  the  plaintiff  refused,  but  said  he  was  willing  to  pay 
6(2.  per  ton,  as  he  wished  to  be  loaded  forthwith.  The  defendant,  how- 
ever, would  not  accept  his  offer. 

On  the  17th  February,  the  plaintiff  protested  against  the  defendant 
for  the  delay  in  not  loading  his  vessel  with  coke  within  a  reasonable 
time ;  and  a  notice  of  his  having  done  so  was  sent  by  Messrs.  Ingledew 
k  Daggett,  as  notaries,  to  the  defendant,  as  follows : — 

«  Newcastle,  17th  February,  1853. 

^«  Gentlemen, — ^We  are  requested  by  Captain  Schultz,  of  the  Triton, 
to  give  you  notice  that  he  has  this  day  entered  his  protest  with  us 
against  you  for  not  loading  his  vessel  with  coke  according  to  the  char- 
ter-party, and  that  he  holds  you  liable  for  all  loss,  demurrage,  and 
expenses,  which  he  may  sustain  by  your  not  so  loading  his  said  vessel. 

(Signed)  <<lNaLSi)EW  &  Daggistt. 

<<  Messrs.  Leidemann  &  Co." 

To  this  letter,  the  defendant  replied  as  follows :— 
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«  Newcastle,  February  18th,  1858. 

«  Captain  Schultz,  of  the  Triton. 

<«  Sir, — In  reply  to  the  letter  of  the  iTth  instant  sent  us  on  your 
behalf  by  Messrs.  Ingledew  k  Daggett,  we  beg  to  give  you  notice  that 
your  ship  the  Triton  was  duly  put  on  the  coke  list,  and  shall  be  loaded 
in  regular  turn,  as  per  charter-party,  as  previously  offered  by  us  when 
you  arrived.  We  now  again  propose  to  you  to  load  your  ship  with  any 
other  suitable  coke,  if  readier  turn  can  be  obtained,  subject  to  your 
paying  the  difference  in  price.    We  wait  your  reply. 

(Signed)  <<  A.  Leibsmai^n  &  Co." 

The  loading  of  the  Fourteen  was  not  completed  until  the  2d  of  March 
last,  during  which  time  the  plaintiff's  vessel  was  lying  near  the  drops, 
waiting  to  be  loaded.  From  the  18th  to  the  26th  of  February,  the 
*SV\  ^*^^^*y  ^^^^  *which  the  coke  had  to  pass  to  reach  the  « Four- 
-^  teen,"  was  stopped  up  by  snow,  which  prevented  that  vessel  being 
sooner  loaded.  On  the  8d  of  March,  the  Triton  commenced  loading, 
and  on  the  11th  of  March  was  fully  loaded,  and  bills  of  lading  were 
signed. 

On  the  8th  of  July,  the  plaintiff,  by  his  attorneys,  demanded  of  the 
defendants  50Z.  for  the  undue  detention  of  the  ship. 

On  the  part  of  the  plaintiff,  it  was  contended  at  the  trial,  that  no 
question  arose  as  to  coal ;  that  the  defendant  induced  the  plaintiff  to 
enter  into  the  charter-party,  by  saying  that  his  vessel  should  be  loaded 
promptly ;  that  the  Triton,  before  she  could  take  on  board  her  cargo 
of  coals,  must  necessarily  have  time  to  discharge  her  ballast ;  that  the 
coats  had  to  be  put  on  board  before  the  coke ;  that  the  coal  turn  act, 
which  applies  to  vessels  loading  coals,  does  not  apply  to  coke,  and  thkt 
it  is  not  the  custom  of  the  port  for  vessels  to  wait  their  turn  for  coke, 
but  only  i^  reasonable  time ;  that,  from  the  8d  of  February,  being  the 
day  the  vessel  was  ready  to  take  on  board  the  coke,  to  the  11th  of 
March,  the  day  on  which  she  was  loaded,  was  an  unreasonable  lime  to 
detain  the  vessel ;  that  the  vessel  could  have  been  loaded  in  much  less 
time  at  some  other  spout,  to  wit,  at  Carr'e  Wallsend  Spout ;  and  that 
50Z.  was  a  reasonable  claim  for  detention. 

For  the  defendant,  it  was  contended, — first,  that  the  particulars  of 
demand  annexed  to  the  summons  were  informal  and  indefinite,  and  did 
not  sufficiently  describe  and  set  forth,  as  they  should  have  done,  the 
real  nature  of  the  damage  sustained  or  claimed  by  the  plaintiff, — 
secondly,  that  the  charter-party  stipulated  for  the  vessel  to  be  loaded 
« in  legular  turns  of  loading,"  and  not  in  any  particular  time,  and  that 
the  question  of  reasonable  or  unreasonable  time  did  not  arise  upon 
which  to  charge  the  defendant, — thirdly,  that  the  plaintiff  might  have 
^^^  '^reached  Newcastle,  after  signing  the  charter-party,  a  week  sooner 

^  Chan  he  did,-^fourthly,  that  the  Triton  arrived  in  the  Tyne  on 
the  25th  of  January,  and  did  not  proceed  to  take  in  her  coal  until  the 
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8d  of  February,  and  that,  had  she  proceeded  to  load  her  coal  on  her 
arrival,  she  might  on  the  following  day  have  been  ready  to  take  in  her 
coke,  and  had  precedence  of  the  <<  Fourteen,"  which  ship  was  not 
ready  for  her  turn  until  the  8d  of  February, — fifthly,  that  the  turn 
of  the  Triton  could  not,  after  the  8d  of  February,  arrive  until  the 
u  Fourteen "  was  loaded,  and  that  vessel  was  not  loaded  until  the  84 
of  March ;  and  that  the  Triton  was  loaded  in  nine  days  from  her  turn 
commencing, — a  time  admitted  in  evidence  to  be  a  reasonable  time  for 
loading  her  cargo  of  coke. 

Evidence  was  given  by  the  defendant's  witnesses,  that  a  trading 
vessel  called  the  Water  Nymph  left  London  on  the  15th  of  January, 
and  arrived  at  Newcastle  on  the  21st  of  that  month;  and  that,  had  the 
Triton  loaded  her  coals  on  her  first  arrival  at  Newcastle,  she  might 
have  at  once  proceeded  to  the  Stanhope  and  Tyne  Drops,  and  there 
loaded  her  cargo  of  coke,  as  the  << Fourteen"  was  not  ready  to  take 
her  turn  until  the  8d  of  February, 

Evidence  was  also  tendered,  to  show,  that,  although  there  was  no 
act  of  parliament  to  regulate  the  turn  for  coke,  as  there  is  for  coals,  in 
Newcastle,  yet  that  it  is  customary  in  that  port  to  enter  a  vessel  as 
soon  as  chartered  on  the  fitter's  list  for  her  turn,  and  to  load  coke 
accordingly.  But  this  evidence  was  rejected  by  the  judge,  and  was 
not  put  to  the  jury. 

The  judge  held  that  the  particulars  were  sufficient,  and  then  directed 
the  jury,  that,  under  the  charter,  it  was  necessary  that  the  cargo  should 
be  put  on  board  in  a  reasonable  time,  and  that  merely  putting  it  on 
board  in  turn  was  not  necessarily  a  reasonable  time ;  and  he  left  it  to 
the  jury  to  say  whether  the  vessel  had  been  detained  an  unusual  and 
unreasonable  time ;  and  he  also  observed  *that  he  would  assume  ^^ . . 
that  the  ship  was  loaded  in  regular  turn,  yet  it  was  not  a  sufficient  ^ 
answer  to  a  claim  for  detention  for  an  unreasonable  time,  otherwise 
vessels  might  be  detained  for  months,  and  that  the  expression  «  regular 
turns  of  loading,"  was,  in  his  opinion,  intended  to  mean,  that  the  coal 
was  to  be  loaded  first,  and  the  coke  afterwards. 

The  question  for  the  opinion  of  this  court,  was,  whether  the  judgment 
of  the  judge  of  the  county  court,  and  his  direction  to  the  jury,  were 
correct  or  not.(a) 

BaviUj  for  the  appellant. — The  judge  of  the  county  court  was  wrong 
in  rejecting  the  evidence  of  usage  tendered  to  him,  and  also  in  his  con- 
struction of  the  charter-party.  Contests  having  arisen  as  to  the  load- 
ing of  coals  in  the  river  Tyne,  acts  of  parliament  have  been  from  time 
to  time  passed  for  the  purpose  of  regulating  the  turns  of  vessels,  the  8 
k  0  Vict.  c.  Ixxiii,,  which  passed  in  the  year  1845,  being  the  last.  The 
11th  section  of  that  act  enacts  « that  all  coal-owners,  fitters  and  agents 
appointed  by  coal-owners,  vending  sea-borne  coal,  or  loading  ships  and 


(a)  Tb*  MM  did  noiiteft  whiAwiij  Um  Twdiol  wu;  bat  the  d^4tidamt  WM  th»  •ppeUtftt. 
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vessels  with  the  same  in  the  port  of  Newcastle,  shall  keep  four  distinct 
and  separate  regular  and  correct  lists  of  all  ships  entered  at  their 
respective  offices  for  the  loading  of  coals  usually  vended  by  such  coal- 
owners,  fitters,  and  agents ;  in  the  first  of  which  lists  shall  be  entered 
all  the  ships  or  vessels  intended  to  be  loaded  coastwise  by  keels ;  in 
the  second  of  which  lists  shall  be  entered  all  ships  or  vessels  intended 
to  be  loaded  coastwise  wholly  or  in  part  at  the  spouts ;  in  the  third  of 
which  lists  shall  be  entered  all  the  ships  or  vessels  intended  to  be  loaded 
for  foreign  parts  by  keels ;  and  in  the  fourth  of  which  lists  shall  be 
entered  all  ships  or  vessels  intended  to  be  loaded  for  foreign  parts 

*:l(V}  ^^^^^7  *^^  ^^  P^''^  ^^  ^^®  spouts ;  and  such  coal-owners,  fitters, 
-^  and  agents  shall  also  keep  separate  and  distinct  lists  for  each  and 
every  sort  of  coals  they  vend,  with  the  conditions  upon  and  the  respec- 
tive prices  per  ton  at  which  they  sell  or  propose  to  sell  such  coals ;  and 
each  and  every  of  such  respective  lists  shall  be  hung  up  or  placed  in 
some  conspicuous  part  of  their  respective  offices,  in  order  that  the  same 
may  be  inspected  by  any  owner  or  freighter  of,  or  by  the  agent  of  any 
owner  or  freighter  of,  or  by  the  master,  mate,  or  any  one  of  the  crew 
belonging  to,  any  ship  or  vessel,"  &c.  And  the  12th  section  enacts, 
<<that,  upon  the  application  of  any  owner  or  agent  of  any  owner, 
freighter,  or  agent  of  any  freighter,  or  of  any  master  or  mate,  or  any 
one  of  the  crew  of  any  ship  or  vessel,  who  shall  have  actually  performed 
in  such  ship  or  vessel  the  voyage  or  passage  from  which  such  ship  or 
vessel  shall  be  returning  (and  which  owner,  &c.,  shall  not  have  quitted 
such  ship  or  vessel  until  the  same  had  passed,  or  was  within  two  miles 
of,  the  bar  of  Tynemouth),  at  the  office  of  any  such  coal-owner,  fitter,  or 
agent  as  aforesaid,  the  time  of  such  application,  and  also  the  name  of  the 
person  applying,  shall  be  accurately  set  forth  by  the  coal-owner,  fitter, 
or  agent  at  whose  office  such  application  shall  be  made,  or  his  clerk,  in  a 
list  to  be  kept  for  that  purpose ;  and,  if  the  master,  mate,  or  any  owner 
or  freighter,  or  agent  of  any  owner  or  freighter  (whether  such  master, 
mate,  owner  or  owners,  freighter  or  freighters,  or  his,  her,  or  their 
agent  or  agents,  shall  have  performed  the  voyage  or  passoge  in  manner 
aforesaid  in  such  ship  or  not),  shall  within  one  hour  after  such  applica- 
tion as  aforesaid  finally  determine  from  which  office  such  ship  shall  be 
loaded,  and  shall  also  (if  required  by  the  coal-owner,  fitter,  or  agent), 
within  two  hours  after  the  same  shall  be  requested  (if  the  banks  in  New- 
castle shall  so  long  be  opened,  and,  if  not,  within  two  hours  after  the  same 
i^Aj-]  *8li*^H  be  opened  on  the  following  day),  make  a  tender  in  cash  or 
^  in  Bank  of  England  notes  of  102.  per  centum  upon  the  amount  of 
the  value  of  the  coals  at  the  respective  prices  at  which  the  several  sorts 
of  such  coals  are  stated  to  be  sold  on  the  list  of  such  coals  kept  at  such 
office  as  aforesaid,  at  the  time  of  his  application  for  the  same,  together 
with  the  usual  charges  for  loading  the  same,  and  shall  also  (if  required 
by  the  coal-owner,  fitter,  or  agent),  at  any  time  before  8  o'clock  in  the 
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evening  of  the  same  day,  pay  in  cash  or  Bank  of  England  notes  as 
aforesaid  the  remainder  of  the  value  of  the  cargo, — such  ship  or  vessel 
shall  be  entitled  to  be  loaded  with  a  cargo  of  coals  on  the  conditions  and 
at  the  prices  aforesaid,  to  the  same  turn  as  it  would  have  had  if  the 
deposit  had  been  paid  or  tendered  on  the  first  application  to  the  said 
coal-owner,  fitter,  or  agent,  and  shall  be  entered  in  such  list  immediately 
next  after  the  last  ship  which  shall  have  been  entered  previous  to  tbe 
first  application  so  made  as  aforesaid,  and  required  to  be  entered  as 
aforesaid,  of  such  owner,  freighter,  agent,  master,  mate,  or  other  of  the 
crew  as  aforesaid,  and  shall  be  loaded  in  its  due  turn  by  such  coal-owner, 
fitter,  or  agent,  at  the  port  of  Newcastle;*'  and  it  then  proceeds  to 
impose  a  penalty  not  exceeding  801.  upon  fitters  refusing  or  omitting  to 
enter  any  ship  on  the  list.     And  s.  20  compels  the  owners  or  masters 
of  ships  to  load  at  the  office  where  entered.     There  are  no  statutory 
regulations  as  to  the  loading  of  coke ;  and  the  judge  rejected  the  evi- 
dence  which  was  tendered  for  the  purpose  of  showing,  that,  by  the  usage 
of  the  locality,  the  course  of  proceeding  was  substantially  the  same  both 
aa  to  coal  and  coke.     In  this  the  learned  judge  was  clearly  wrong.     He 
was  manifestly  wrong  also  in  the  construction  he  put  upon  the  expression 
in  the  charter-party,  ^'  regular  turns  of  loading,"  which  never  could  have 
been  intended  to  mean  merely  the  order  of  loading  the  two  portions  of 
the  cargo.     *" Turn  of  loading"  is  a  phrase  as  well  known  as  any  ^^.^ 
term  used  in  the  commercial  world.     [JSRVIS,  C.  J. — The  case  does  *- 
not  show  why  the  evidence  tendered  was  rejected.]    The  summing  up  suffi- 
ciently discloses  the  course  of  reasoning  which  was  passing  in  the  judge's 
mind.     The  case  of  Robertson  v.  Jackson,  2  C.  B.  412  (E.  C.  L.  R.  vol; 
52),  has  some  bearing  upon  this  question.     There,  by  a  charter-party, 
A.,  the  owner,  agreed  that  the  ship  should  proceed  to  the  Tyne,  and 
there  load  a  cargo  of  coals,  and  proceed  therewith  to  Algiers,  and  deliver 
the  same   there,  on  payment  of  certain   freight.     B.,  the  charterer, 
engaged  that  the  vessel  should  be  unloaded  at  a  certain  average  rate 
per  day ;  and  that,  if  detained  for  a  longer  period,  he  would  ^^  pay  for 
such  detention  at  the  rate  of  51.  per  diem,  to  reckon  from  the  time  of 
the  vessel  being  ready  to  unload,  and  in  turn  to  deliver"     According 
to  the  general  regulations  of  the  port  of  Algiers,  vessels  may  commence 
unloading  as  soon  as  they  enter  within  the  mole :  but,  by  a  special  regu- 
lation of  the  French  government,  coals  destined  for  the  use  of  the 
marine  department  are  required  to  be  unloaded  at  a  particular  spot,  and 
in  a  given  order.     It  was  held,  that  evidence  was  admissible  to  show 
that  the  words  "  in  turn  to  deliver"  had  by  the  usage  of  the  particular 
trade  acquired  a  known  •meaning  in  reference  to  this  special  regulation 
with  respect  to  coals  for  the  use  of  the  French  marine  department, 
although  A.  was  not  cognisant  of  the  fact  of  the  coals  having  been 
shipped  under  a  contract  with  the  French  government ;  and  that  the 
special  regulation  as  to  the  unloading  of  coals  for  the  French  marine 
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department,  was  to  be  considered  one  of  the  regulations  of  the  port^ 
binding  upon  all  vessels  entering  the  port.  Evidence  is  always  admissi- 
ble to  explain  a  written  contract,  by  a  reference  to  the  usage  of  a  par- 
ticular trade  or  place :  as  in  Syers  v.  Jonas,  2  Exch.  lll,t  where,  in  an 
action  for  the  price  of  tobacco  sold,  evidence  was  admitted  to  show,  that, 
*iQ1  ^y  *^^^  established  usage  of  the  tobacco  trade,  all  sales  are  by 
^  sample,  although  not  so  expressed  in  the  bought  and  sold  notes ; 
l^nd  in  Hatton  v.  Warren,  1  M.  &;  W.  466,t  where  it  was  held,  that  a 
eustom  of  the  country,  by  which  the  tenant  of  a  farm,  cultivating  it 
according  to  the  course  of  good  husbandry,  is  entitled,  on  quitting,  to 
receive  from  the  landlord  or  the  incoming  tenant  a  reasonable  allowance 
for  seeds  and  labour  bestowed  on  the  arable  land  in  the  last  year  of  the 
tenancy,  and  is  bound  to  leave  the  manure  for  the  landlord  if  he  will 
purchase  it, — is  not  excluded  by  a  stipulation  in  the  lease  under  which 
be  holds,  that  he  will  consume  three-fourths  of  the  hay  and  straw  on 
the  farm,  and  spread  the  manure  arising  therefrom,  and  leave  such  of  it 
as  shall  not  be  so  spread  on  the  land  for  the  use  of  the  landlord,  on 
receiving  a  reasonable  price  for  it.  [Jervis,  C.  J. — If  the  word  "  turn*' 
means  anything,  it  can  only  mean  turn  of  loading  according  to  the  act 
of  parliament  or  the  local  usage.]  It  was  impossible  to  construe  this 
charter-party  without  knowing  the  custom.  Assuming  the  question  to 
have  been  one  of  reasonable  time,  there  is  nothing  in  the  evidence  set 
out  in  the  case  to  show  there  was  any  unreasonable  delay  in  the  loading 
of  the  cargo. 

Udallj  for  the  respgndent — The  general  scope  and  object  of  the  act 
of  parliament,  was,  to  prevent  disputes  and  delay  in  the  shipping  of 
coals :  there  is  nothing  in  it  which  entitles  the  defendant  to  set  it  up  aa 
an  answer  to  this  claim.  Assuming  that  there  is  such  a  custom  as 
alleged,  it  does  not  absolve  the  freighter  from  the  obligation  the  law 
easts  upon  him,  to  load  within  a  reasonable  time :  he  is  not  justified  in 
entering  the  ship  at  a  spout  which  is  so  occupied  that  a  great  loss  of 
time  must  ensue.  [Williams,  J. — How  can  we  assume  that  the  vessel 
might  have  been  loaded  sooner  at  one  particular  spout  than  at  another? 
^-^^  After  all,  it  is  '^'merely  a  question  upon  the  construction  of  the 
^  charter-party.]  The  charter-party  must  receive  a  reasonable  con  • 
Btruction.  There  is  no  ambiguity  upon  the  face  of  it,  and  consequently 
no  evidence  was  needed,  or  admissible  to  explain  it.  [Jebvis,  G.  J. — 
We  must  read  it  with  the  reasonable  knowledge  which  the  contracting 
parties  may  be  assumed  to  have  brought  to  bear  upon  it.]  The  expres- 
sion ^^  turn  to  deliver,"  in  Robertson  v*  Jackson  had  reference  to  a  totally 
different  state  of  things.  There  is  no  pretence  for  saying  that  the  judge 
either  misconstrued  the  charter-party  or  improperly  rejected  the  evidence 
tendered. 

Jervis,  C.  J. — The  appellant  in  this  case  is  not  seeking  to  enter  a 
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nonsuit  or  a  verdict,  hut  merely  to  have  a  new  trial,  on  the  groond  of 
misdirection  and  the  improper  rejection  of  evidence*  I  am  of  opinion 
that  the  appeal  ought  to  be  allowed,  and  the  cause  re-tried.  The  simple 
question  is,  whether  the  judge  was  right  or  wrong  in  the  construction 
which  he  put  upon  the  charter-party.  He  has  read  the  expression  '^  in 
regular  turns  of  loading,"  as  importing  that  the  coal  was  to  be  put  on 
board  first,  and  the  coke  afterwards.  If  the  judge  was  right  in  so  con- 
struing the  charter-party,  it  would  follow  that  the  evidence  tendered  as 
to  the  course  of  proceeding  in  the  loading  of  coke  was  properly  rejected. 
But  it  appears  to  me  that  this  was  not  the  true  meaning  of  the  charter- 
party.  When  it  is  known  that  there  is  an  act  of  parliament  which  regu- 
lates the  loading  of  coal  at  Newcastle,  and  that  the  Tyne  is  full  of  ships 
waiting  to  receive  coke  as  well  as  coal,  one  would  expect  to  find  some 
local  usage  to  regulate  the  loading  of  coke :  therefore  I  think  that  a 
charter-party  providing  for  the  reception  of  a  cargo  of  coals  and  coke 
^  in  regular  turns  of  loading,"  presents  such  an  ambiguity  as  to  let  in 
evidence  to  show  that  the  parties  meant,  as  to  the  coal,  the  turn  ol 
loading  provided  for  by  the  act  of  parliament,  and,  as  to  the  coke,  ^^.^ 
the  turn  of  loading  established  by  the  practice  of  the  port.  I  ^ 
Aerefore  think  the  evidence  was  improperly  rejected.  For  the  purpose 
of  the  day,  we  must  of  course  assume  that  the  evidence,  if  admitted^ 
would  have  established  the  usage.  The  case  is  very  similar  in  principle 
to  that  of  Robertson  r.  Jackson,  2  C.  B.  412  (E.  C.  L.  R.  vol.  52),  where 
this  court  had  to  put  a  construction  upon  the  expression  '^  in  turn  to 
deliver"  in  a  charter-party,  and  also  to  those  other  cases  of  contracts 
oontuning  terms  which  import  something  not  expressed  on  the  face  of 
them.    I  think  the  judge  was  clearly  mistaken. 

Williams,  J. — I  am  of  the  same  opinion.  The  question  submitted 
to  us  by  this  case,  is,  <<  whether  the  judgment  of  the  judge  of  the  county 
court,  and  his  direction  to  the  jury,  be  correct  or  not."  If  that  meaasf 
whether  he  exercised  a  oerreet  judgment  in  rejecting  the  evidence 
tendered  to  prove  the  usage  of  the  port  of  Newcastle  as  to  the  loading 
of  coke,  I  have  no  hesitation  in  saying  that  he  was  wrong.  It  ought 
to  have  been  received :  it  would  have  thrown  considerable  light  upon 
the  construction  of  the  charter-party.  The  direction  to  the  jury,  was, 
that  they  were  to  consider  the  question  of  reasonable  time  without 
reference  to  the  charter-party,  and  that  the  expression  therein  «  regu- 
lar turns  of  loading"  was  intended  to  mean,  that  the  coal  was  to  be 
loaded  first,  and  the  coke  afterwards.  That  was  clearly  a  mistake.  I 
think,  that,  if  the  judge  had  received  the  evidence,  as  he  ought  to  have 
done,  it  would  have  led  his  mind  to  a  more  correct  understanding  of  the 
meauing  of  the  charter-party^ 

Talfoubd,  J. — ^I  am  of  the  same  opinion.  The  terms  of  the  charter- 
party  obviously  refer  to  a  course  of  dealing  dehors  the  instrument,  and 
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^-^,  therefore  evidence  of  that  *course  of  dealing  should  have  been 
^  admitted.  The  judge  of  the  county  court  evidently  misapprehended 
the  meaning  of  the  words  «  regular  turns  of  loading." 

BoviUj  for  the  appellant,  asked  for  the  costs  of  the  appeal,  which,  he 
submitted,  were  invariably  given  to  the  successful  party. 

Udall,  contriL,  referred  to  Mountney  v.  Collier,  2  Ellis  &;  B.  100^ 
where  costs  were  refused.  He  contended  that  there  was  no  inflexible 
practice  on  the  subject,  but  that  the  granting  or  withholding  costs  was 
discretionary  in  each  case. 

Jervis,  C.  J.— In  Gibbon  v.  Gibbon,  13  C.  B.  205  (E.  C.  L.  R.  vol. 
76),  we  decided,  after  conferring  with  my  Brother  Parke,  as  an  universal 
rule,  to  give  costs  of  the  appeal  upon  the  reversal  of  the  decision  ^f^the 
county  court  judge.  The  privy  council  has  made  a  rule,  that^  in  ftU 
cases,  the  costs  shall  abide  the  event.  It  certainly  is  desirable  that 
there  should  be  uniformity  of  practice  in  this  respect.  Whatever  may 
be  the  course  pursued  in  the  Queen^s  Bench,  the  rule  is  inflexible  in 
the  Exchequer  and  in  this  court.  In  Mountney  v.  Collier,  it  turned 
out  that  there  was  no  jurisdiction :  it  seems  strange,  therefore,  that  the 
costs  of  the  appeal  should  not  have  been  allowed.  I  think  no  injustice 
can  be  done  by  giving  the  appellant  the  costs  of  an  appeal  in  which  he 
is  right. 

The  rest  of  the  court  concurring, 

Rule  for  a  new  trial,  with  costs. 


•63]  ♦THE  EARL  OP  MOUNTCASHELL  v.  BARBER.  Nov.  21. 

A.  and  B.  and  twvnty'foiir  other  penons  were  memben  of  the  committee  of  management  of  a 
dab.  The  elab  being  in  debt,  a  reeolation  wai  pueed  at  a  general  meeting  of  the  elub  (al 
irhioh  B.  was  not  present),  on  the  lit  of  Jane,  1853,  to  the  effect  that  a  loan  of  4000/L  wa« 
necessary  to  free  the  sooiety  ftrom  oatstanding  liabilities,  and  that  the  committee  be  empowered 
to  raise  that  sum  on  the  goarantee  of  the  soeietj.  At  a  meeting  of  the  committee  on  tha 
15th  of  Jane,  at  which  B.  was  present,  the  above  resolation  was  discnssed ;  and,  at  a  second 
general  meeting  of  the  society,  held  on  the  same  day,  the  resolation  for  the  loan  was  confirmed. 

At  a  meeting  of  the  committee  on  the  8d  of  Angnst,  at  which  B.  was  not  present,  the  tenns  of  a 
loan  of  4000/.  from  the  Commercial  Bank  were  arranged,  and  the  money  wasr  placed  to  tha 
'  credit  of  the  clab  on  tha  5th,  their  accoant  being  at  the  same  time  transferred  from  another 
bank  to  the  Commercial  Bank. 

On  the  12th  of  Aagast,  the  signatorei  of  B.  and  of  certain  other  members  of  the  committee  who 
were  authorized  to  sign  checks  on  behalf  of  the  dub,  were  transmitted  to  the  Commercial  Bank ; 
and  Yarions  checks  were  afterwords  drawn  by  B.  and  other  members  of  the  committee  npoa 
the  Commercial  Bank,  for  the  current  expenses  of  the  club. 

An  action  having  been  brought  by  the  Commercial  Bank  against  A.,  to  recover  the  balance  dua 
to  them  from  the  dab,  and  judgment  having  been  recovered  therein  against  A.  for  a  large  sua, 
which  he  had  paid : — Held,  that  there  being  evidence  of  his  previous  assent  to,  and  sub* 
sequent  ratification  of,  the  act  of  the  committee  in  obtaining  the  loan,  B.  was  liable  to  contri- 
bution ;  and  that  the  proceedings  at  the  meetings  at  which  he  was  not  present  were  odmissibla 
in  evidenoe  ag^nst  him  in  an  action  brought  by  A.  to  enforce  such  contribution. 

This  was  an  action  of  debt  for  money  paid  for  the  use  of  the  de- 
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fendant,  at  his  requesty  and  for  money  found  dne  upon  an  acconni 
stated. 

The  defendant  pleaded, — ^first,  never  indebted, — secondly,  payment, 
— ^thirdly,  a  set-off  for  money  paid,  money  had  and  received,  and  upon 
an  account  stated. 

Issue  was  joined  on  the  first  plea,  and  the  replications  to  the  second 
and  last  pleas  respectively  traversed  the  allegations  therein,  and  upon 
those  traverses  issue  was  joined.  The  cause  came  on  for  trial  at  Guild- 
hall, before  Jervis,  G.  J.,  and  a  special  jury,  when  a  verdict  was  taken 
for  the  plaintiff  for  962,  8«.,  subject  to  the  opinion  of  the  court  on  the 
following  case : — 

The  plaintiff  and  defendant  in  this  action,  respectively,  had  been  and 
acted  as  members  of  the  committee  of  management  of  a  club  called  the 
Colonial  Society,  consisting  of  many  hundred  members  who  paid  annu* 
ally  a  specific  sum  for  their  subscriptions.  The  society  had  no  deed, 
but  there  were  rules  for  its  government  made  and  *altered  from  ^^f^ 
time  to  time,  one  of  which  rules  was,  that  there  should  be  selected  ^ 
from  the  members  at  large  thirty-six  persons  to  be  called  the  committee 
of  management.  In  point  of  fact  the  number  varied,  but  there  were 
generally  about  thirty-six  names  on  the  list. 

The  plaintiff  became  a  member  of  the  committee  of  management 
tfome  time  before  the  defendant.  The  defendant  became  a  member  of 
that  committee  on  the  2d  of  December,  1841,  and  both  continued  to 
he  so  afterwards  and  until  July,  1848,  when  the  club  broke  up. 

In  March,  1842,  the  society  was  about  80002.  in  debt. 

On  the  16th  of  March,  1842,  there  was  an  ordinary  meeting  of  the 
committee  of  management,  of  which  the  defendant  was  chairman ;  at 
which  meeting  a  notice  of  motion  for  the  Wednesday  following  was 
given  by  Mr.  Morson,  one  of  the  committee,  to  the  following  effect, — 
<<  To  call  the  attention  of  the  committee  to  the  financial  difficulties  of 
the  society,  and  particularly  to  the  list  of  defaulters  now  exhibited ; 
and  also  to  move,  that,  in  accordance  with  rule  28,  the  formation  of  the 
sectional  committees  be  proceeded  with,  with  all  convenient  speed." 

At  meetings  of  the  committee  of  management  held  respectively  on 
the  16th,  17th,  and  28d  of  March,  1842,  the  defendant  attended  as  one 
of  such  committee.  In  practice,  a  certain  number  of  the  managing 
committee  were  elected  to  act,  and  acted,  also  as  a  house  committee 
and  wine  committee,  and  of  these  two  last-named  committees  the  de* 
fendant  was  elected  and  became  a  member  on  the  18th  of  April,  1842. 
The  house  and  wine  committees  gave  orders  for  wine  and  other  supplies 
to  the  house. 

At  a  meeting  of  the  committee  of  management  held  on  the  20th  of 
April,  1842,  at  which  the  defendant  was  present,  resolutions  were 
passed  by  the  committee  to  the  following  effect : — 
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^-.^  That  the  removal  of  the  Colonial  Society  to  a  more  *commo^ 
^  diouB  house  having  rendered  expedient  an  immediate  loan  to  the 
society  of  8000/.,  the  members  of  the  society  be  invited  to  pledge  them- 
selves to  the  managing  committee,  that,  in  consideration  of  the  com- 
mittee rendering  itself  liable  to  this  loan,  they  will  severally  but  not 
jointly  guaranty  to  advance  to  the  committee,  eleven  months  from 
this  date,  the  sums  to  which  their  names  are  affixed ;  that  such  sub- 
scriptions shall  be  regarded  as  loans  to  the  society,  for  which  the  sub- 
scribers shall  receive  society  debentures,  and  such  subscriptions  shall  be 
called  for  only  in  case  of  there  not  being  at  the  disposal  of  the  com- 
mittee sufficient  funds  of  the  society  to  repay  the  above-named  loans  ; 
and  such  debentures  shall  be  for  1(M«  each,  and  carry  5  per  cent,  inte- 
rest, to  be  deducted  from  the  annual  subscriptions ;  and  where  such 
interest  shall  exceed  the  amount  of  such  annual  subscription,  it  shall  be 
paid  to  the  holder  of  such  debenture  on  the  Ist  of  January  in  each 
year ;  that  such  debenture  ahall  be  transferable  to  any  member  of  the 
society,  and,  in  case  of  death,  to  the  representative  of  the  deceased, 
member ;  that  such  debenture  shall  be  paid  off  by  the  society  on  or 
before  the  Isl  of  January,  1847,  and,  unless  called  for  on  or  before 
the  1st  of  June,  1845,  the  liabilities  of  such  subscribers  in  respect  to 
auch  debentures  shall  cease ;  and  also  that  such  liabilities  shall  be  null 
and  void  unless  the  whole  80002.  be  subscribed  for  on  or  before  the  lat 
of  June,  1842 ;  that  each  member  of  the  committee  shall  subscribe  for 
three  debentures  at  least ;  that  members  of  the  society  be  invited  to 
subscribe  for  one  or  more ;  that  a  book  containing  a  list  of  such  sub- 
scriptions be  placed  in  the  drawing-room  and  coffee-room  of  the  society, 
and  form  of  undertakings,  as  follows : — 

« I, — ,  being  one  of  the  members  of  the  Colonial  Society, 

do  hereby  authorise  you  to  put  down  my  name  as  subscriber  for 1, 

for  which  I  agree  to  take  that  amount  of  debentures  of  the  Colonial 
^f,r^  Society,  '^'bearing  interest  at  the  rate  of  5  per  cent,  per  annum  ; 
^  and  I  agree  to  pay  such  sum  in  accordance  to  the  rules  of  the 
committee  of  management  of  the  Colonial  Society  on  the  subject,  on 
April,  1842." 

On  the  4th  of  May,  1842,  the  defendant  attended  a  meeting  of  the 
committee  of  management. 

At  a  meeting  of  the  committee  of  management  on  the  80th  of  May, 
1842,  at  which  the  defendant  was  present,  the  draft  of  the  annual  re- 
port as  prepared  by  the  sub-committee,  in  conjunction  with  the  secre* 
tary,  was  read  and  revised,  and  ordered  to  be  prepared  for  the  annual 
meeting  on  the  Ist  of  June  then  next  following.  The  whole  of  the 
accounts,  as  prepared  by  the  secretary,  were  also  submitted  and  exa- 
mined, and  also  an  abstract  of  the  receipts  and  expenditure  for  1841, 
as  prepared  by  the  former  secretary,  and  examined  by  the  auditorst 
A  printed  copy  of  the  above  report  of  receipts  and  expenditure  to  th^ 
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81st  of  December,  1841,  aecompatiied  and  waa  to  be  considered  as  part 
of  the  case* 

On  the  1st  of  June,  1842,  the  first  annnal  general  meeting  for  that 
year  was  held ;  at  which  the  defendant  was  not  present :  and,  at  that 
meeting,  the  said  printed  report  was  read. 

At  this  general  meeting  on  the  first  of  Jnne,  1842,  a  resolution  was 
passed,  to  the  following  effect,  vis,  <«  That  a  loan  of  40001.  is  necessary 
to  free  the  society  from  outstanding  liabilities,  and  place  the  establish- 
ment of  the  society  on  a  suitable  footing  in  their  new  house ;  and  that 
the  committee  be  empowered  to  raise  that  sum  on  the  guarantee  of  the 
society,  in  the  manner  most  advantageous  to  the  society ;  and  that  the 
meeting  farther  pledges  itself  to  meet  heartily  the  yiews  of  the  com- 
mittee, in  subscribing  to  the  proposed  debentures." 

The  defendant  was  present  at  a  meeting  of  the  committee  of  man- 
agement on  the  morning  of  the  15th  of  June,  held  preparatory  to  the 
teoond  general  meeting,  to  '^be  held  on  that  day ;  and  at  such  p^,.- 
committee  meeting  the  foregoing  resolution  was  discussed ;  and  '- 
afterwards  he  attended  at  the  second  annual  general  meeting  for  that 
year  of  the  society,  held  on  the  same  day,  vis.  the  15th  of  June,  1842; 
at  which  last-mentioned  meeting  the  minutee  aod  proceedings  of  the 
former  meeting  of  the  Ist  of  June,  1842,  were  read  and  confirmed ;  ano 
the  above  resolution  for  the  loan  passed  at  the  general  meeting  on  tht 
Ist  of  June,  1842,  was  again  passed  at  thb  general  meeting  held  on  tht 
15th  of  June,  1842. 

The  plaintiff  and  defendant  likewise  attended  a  meeting  of  the  com- 
mittee of  management  on  the  27th  of  July,  1842,  at  which  Captain 
Macdonald  was  also  present ;  and  the  three  signed  a  check  on  the  Lon- 
don Joint-Stock  Bank  for  152.,  servants'  wages.  A  meeting  of  the 
managing  committee  was  held  on  the  8d  of  August,  1842,  at  which  meet- 
ing the  defendant  was  not  present. 

At  the  trial  of  the  cause,  the  following  evidence  was  given  of  what 
passed  at  that  meeting  (subject  to  the  opinion  of  the  court  on  the  objec- 
tion then  taken  by  the  defendant  against  its  admissibility).  The  secre- 
tary having  reported  that  he  had  been  requested  by  Mr.  Hopkinson, 
who  was  unable  to  attend  that  day,  to  state  that  the  sum  of  4000^ 
wonld  be  placed  to  the  credit  of  the  society  at  the  Commercial  Bank 
of  London,  on  the  manager  receiving  a  letter  containing  a  request  to 
that  effect,  and  containing  a  copy  of  the  resolution  of  the  committee 
of  management  authorizing  the  loan,  the  following  resolution  was 
adopted,  and  ordered  to  be  acted  upon  immediately  :-^<<  In  conformity 
with  the  resolution  passed  at  the  general  meeting  of  the  society,  held 
on  the  15th  of  June,  1842,  authorizing  a  loan,  of  40002.  to  be  raised,  a 
copy  tf  which  is  annexed,  and  with  the  communication  which  has  been 
made  with  the  Commercial  Bank  of  London,  by  Jonathan  Hopkinson, 
Esq.,  '^'as  a  director  of  that  bank,  and  a  member  of  the  committee,  p,^  .g 
^Resolved,  that  the  film  df  40ML  be  borrowed  at  6  per  oent.  ^ 
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from  the  Commercial  Bank,  in  the  name  of  this  society ;  and  that  thii 
sum  be  immediately  placed  to  its  credit :  That  this  resolution  be  com  - 
mnnicated  by  the  secretary  by  letter  to  the  directors  of  the  Commercial 
Bank,  with  the  thanks  of  the  committee  for  the  accommodation  so  hsttd- 
somely  offered  by  the  bank ;  and  that  the  account  of  the  society  be 
transferred  to  the  Commercial  Bank." 

The  account  here  referred  to  was  the  account  of  the  society  with  the 
lyondon  Joint-Stock  Bank,  in  which  account  the  society  at  that  time 
had  a  balance  in  its  favour  of  S33/.  11$.  Id.,  which  was  transferred  to 
the  Commercial  Bank  on  the  1st  of  September,  1842. 

Evidence  was  also  given,  that,  at  this  same  meeting  on  the  Sd  of 
August,  1842,  a  resolution  was  come  to  in  the  following  words  (this 
rcsoluti(;n  was  received  in  evidence,  subject  to  the  same  objection  of  the 
defendant's  counsel  as  to  its  admissibility) : — 

«( The  following  checks  having  been  referred  from  the  house  commit* 
tee,  were  ordered  to  be  made  out  for  signature,  immediately  on  the 
intended  loan  for  paying  off  the  society's  liabilitiea  being  obtained,-  - 
«( Howell,  rent  and  dilapidations      •        •        •        .    jSSOL 
<(  Violet,  for  wine 1892." 

On  the  4th  of  August,  1842,  the  following  communication  was  made 
to  the  Commercial  Bank  of  London,  of  the  preceding  day,  by  the 
secretary  of  the  Colonial  Society,  Captain  Whitty  (this  was  also 
received  in  evidence,  subject  to  the  same  objection  by  the  defendant's 
counsel) : — 

<<  Colonial  Society,  St.  James's  Square, 

«4th  August,  1842. 

«  Sir, — I  am  directed  by  the  committee  of  management  of  the  Colo- 
^.q^  nial  Society,  to  transmit  to  you  the  ^annexed  copy  of  a  resola- 
-'  tion  of  that  committee,  dated  yesterday,  in  reference  to  a  resolu- 
tion passed  at  the  annual  general  meeting  of  the  members  of  the  society, 
held  on  the  15th  of  June  last  (a  copy  of  which  is  also  annexed) ;  and  to 
request  that  the  sum  of  4000Z.  may  be  placed  to  the  credit  of  the 
Colonial  Society  with  the  Commercial  Bank,  as  specified  in  the  first 
resolution  above  referred  to.  I  have  also,  in  compliance  with  that 
resolution,  to  request  that  you  will  be  pleased  to  convey  to  the 
directors  the  thanks  of  the  committee  for  the  accommodation  which 
has  been  so  handsomely  offered  by  the  Commercial  Bank  to  the  Colo- 
nial Society. 

c«  The  signatures  of  the  members  of  the  committee  of  management, 
by  three  of  whom,  as  well  as  the  secretary,  all  their  checks  are  signed* 
will  be  forwarded  to  you  in  a  few  days,  and  also  a  check  for  the  society's 
balance  at  the  London  Joint-Stock  Bank. 

(Signed)        <<  J.  S.  Whuty. 

ti  To  Thomas  Bamewall,  Esq., 

<<  Manager,  Commercial  Bank  of  Londoni 
i«  6  Henrietta  St.,  Oovent  Qarden/* 
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III  parsnance  of  this  letter,  a  banking-aocouDt,  with  a  credit  of  4000Z., 
was  opened  by  the  Commercial  Bank  with  the  Colonial  Society  on  the 
5th  of  August,  1842.  On  the  12th  of  August,  1842,  a  meeting  of 
the  committee  of  management  was  held,  at  which  the  defendant  and 
other  members  of  the  committee  were  present ;  and  at  that  meeting 
the  secretary  of  the  society  stated  that  the  Commercial  Bank  wanted 
the  signatures  of  the  members  of  the  committee  of  management,  that 
they  might  recognise  in  drawing  checks ;  and;  the  defendant,  with  the 
three  other  members  then  present,  then  gave  his  signature  to  the  fol- 
lowing memorandttra : — 

•«  Signatures  of  the  members  of  the  committee  of  mansgement  of  the 
Colonial  Society,  for  the  ^Commercial  Bank  of  London, — Cap-  ^^^^ 
tain  A.  M'Donald,  Sir  Duncan  M'Dougal,  Colonel  Pringle  Taylor,  ^ 
J.  Hopkinson,  Esq.,  Captain  Barber : 

(Signed)  «<  A.  M'Dcmald.  D.  M'Dougal.  Pringle  Taylor.  Jonathan 
Hopkinson.    James  Barber. 

«  The  above  are  the  signatures  of  five  members  of  the  committee  of 
management  of  the  Colonial  Society  authorised  to  sign  checks.  The 
signatures  of  the  other  members  of  the  committee  will  be  sent  as  soon 
ts  obtained.  (Signed)  «<  J.  S.  Whitty,  Sec. 

<«  12th  August,  1842/' 

This  memorandum  was  acoordingly  sent  by  the  secretary  to  the  Com- 
mercial Bank,  on  the  12th  of  August,  1842.  The  plaintiff  also  and 
four  other  members  of  the  society  subsequently  gave  their  signatures 
for  the  like  purpose,  which  were  also  sent  to  the  Commercial  Bank. 
The  attendance  of  members  at  the  committee  meeting  of  the  12th  of 
August,  1842,  however,  being  confined  to  the  defendant  and  three 
others,  who  were  not  sufficient  to  form  a  quorum,  no  business  was  trans- 
acted with  the  exception  of  signing  weekly  checks  for  the  servants' 
board-wsges,  and  the  following  checks  (described  in  the  resolution  of 
the  3d  of  August,  objected  to  as  aforesaid)  were  then  signed  by  the 
defendant  and  two  other  members,  vis.  <«  Howell,  for  rent,  4002.,  Howell, 
compensation  for  dilapidations,  2802.,  and  Violet,  for  wine,  1392.,  0«. 
10<2.  Kirby,  monthly  account  for  newspapers,  802.  8t."  These  checks 
were  drawn  on  the  Commercial  Bank,  and  on  the  account  so  opened, 
which  in  fact  consisted  of  the  sum  of  40002.  so  credited  by  them  as 
aforesaid  to  the  said  society.  The  secretary  of  the  society  was  always 
present  at  the  committee  meetings ;  and,  whenever  there  was  a  quorum, 
the  minutes  of  the  preceding  meeting  were  always  read.  If  there  was 
not  a  quorum,  as  in  the  case  of  the  12th  of  August,  the  ^minutes  ^^^^ 
of  the  previous  meeting  were  not  read,  but  they  were  always  ^ 
entered  in  the  minute-book  by  the  secretary. 

The  society  had  no  transactions  at  all  with  the  Commercial  Bank, 
ontil  the  occasion  of  the  said  4000i.  credit ;  but,  on  the  Ist  of  Septem- 
ber, 1842,  as  hereinbefore  stated,  they  transferred  the  balauoe  of*  their 
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banking-account  from  the  London  Joint«Stook  Bank  to  the  Commercial 
Bank ;  and,  from  that  time,  the  Commercial  Bank  were  the  only  bankers 
of  the  said  society. 

A  meeting  of  the  committee  of  management  iras  held  on  the  17th  of 
June,  1842,  at  which  the  defendant  was  present.  At  that  meeting, 
the  following  circalar  was  directed  by  the  committee  to  be  sent  imme- 
diately to  all  members  of  the  society  in  the  united  kingdom,  who  had 
not  become  subscribers  to  the  debentures. 

CI  Colonial  Society,  St.  James's  Square, 

« 17th  June,  1842. 

<<  Sir, — ^I  am  desired  by  the  committee  of  management  to  inform  yon 
that  the  mode  of  guarantying  the  committee  in  raising  the  sum  of 
money  required  to  pay  off  all  the  liabilities  of  the  society,  frc,  as  stated 
in  the  printed  letter  which  I  forwarded  to  you,  dated  the  10th  nlt.| 
having  been  duly  submitted  to  die  considertttion  of  the  members  of  the 
society  at  the  first  annual  general  meeting  of  the  present  year,  held  on 
the  first  Wednesday  of  the  month,  in  compliance  with  the  rules  of  the 
same,  was  unanimously  approved  and  confirmed  by  the  second  annual 
meeting  on  the  15th  instant.  No  reply  having  been  received  from  you 
to  the  printed  letter,  I  am  now  desired  by  the  committee  of  manage- 
ment respectfully  to  request  your  attention  to  the  near  approach  of  the 
date  of  1st  of  July,  on  or  before  which  your  assent  to  take  one  or  more 
debentures,  when  called  for,  is  earnestly  desired.  I  am  also  to  express 
a  confident  hope  that  the  full  adoption  of  the  late  numerously  attended 
^  .Q-1  meeting  *of  your  fellow-members,  of  the  plan  proposed  by  your 
^  committee,  will  induce  you  to  cordially  co-operate  in  furtherance 
of  the  vital  measures  for  the  success  of  the  society." 

On  the  27th  of  July,  at  the  committee  meeting  then  held  (at  which 
the  defendant  was  present),  a  che^  was  signed,  on  the  London  Joint- 
Stock  Bank.  No  check  was  drawn  on  the  Commercial  Bank  until  the 
12th  of  August. 

No  debentures  were  ever  granted,  or  prepared ;  the  committee  did 
not  call  for  them.  The  pass-book  of  the  Commercial  Bank  was  from 
time  to  time  laid  before  the  house  committee,  of  which  the  defendant 
was  a  member.  The  receipts  were  paid  into  that  bank.  The  house 
committee,  as  part  of  their  du^,  recommended  that  checks  should  be 
drawn  by  the  committee  of  management,  for  house  expenses,  and  wine 
expenses.  The  defendant,  as  member  of  the  committee  of  management, 
joined  in  a  check  on  the  Commercial  Bank  of  London,  on  the  IStfa 
of  March,  1843,  for  2(M.,  secretary's  petty-cash,  and  another  for 
471.  18a.  M.,  and,  on  the  29th  of  March,  1848,  a  check  for  292.  8«.  id., 
property-tax.  These  checks  accompanied  and  were  to  be  considered 
as  part  ^  this  case^ 

The  whole  of  the  40002.  berrowed  was  paid  away  in  checks  of  the 
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There  is  still  a  balance  of  19602.  dae  to  the  Commercial  Bank,  of 
London,  in  respect  of  the  said  loan  of  40002.,  after  giving  credit  foi 
the  1460L  referred  to  in  the  judge's  order  hereinafter  set  forth. 

An  action  was  brought  by  the  Commercial  Bank  against  the  plsintiff, 
for  the  40002.  so  lent  as  aforesaid ;  and  a  judge's  order  made  for  the 
payment  thereof,  which  is  in  the  terms  following : 

*  In  the  Queen's  Bench. 

<«  Between  Thomas  Barnewall,  one  of  the  public  ^officers  of  the  p,^^^ 
Commercial  Bank  of  London,  plaintiff,  and  The  Right  Hon.  Ste-  ^ 
phen,  Sari  of  Mountcashell,  defendant. 

«« Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  con- 
sent, I  do  order  that  all  further  proceedings  in  this  cause  be  stayed, 
upon  the  following  terms :  The  plaintiff  to  be  at  liberty,  after  default 
of  payment  of  the  principal  and  interest  moneys  hereinafter  mentioned 
at  the  time  hereinafter  stated,  to  sign  final  jadgment  for  S0002.,  the 
same  being  intended  to  include  and  secure  to  the  plamtiff,  as  well  the 
debt  in  this  action,  of  40192.  6«.  2rf.,  with  interest  thereon  at  the  rate 
of  5L  per  cent,  per  annum  from  the  81st  of  December,  1844,  as  also 
all  costs  of  this  action,  and  also  all  other  costs  and  charges  previously 
incurred  by  the  plaintiff,  or  by  or  on  behalf  of  the  said  Commercial 
Bank,  up  to  the  present  time,  in  respect  to  the  premises,  or  in  relation 
to  the  said  debt;  the  same  to  be  paid  in  manner  following,  tiz.  :  192. 
di,  2d,j  part  of  the  debt,  and  992.  18s.  for  interest,  as  aforesaid,  from 
the  31st  of  December  last  to  the  80th  of  June  last,  and  also  the  said 
costs  and  charges  when  ascertained,  to  be  paid  on  er  before  the  28d  of 
NoTcmber  next,  by  the  authority,  and  at  the  request,  and  upon  the 
credit  and  responsibility  of  the  said  defendant,  out  of  a  fund  amount- 
ing to  the  sum  of  14602.  5s.  which  now  remains  in  the  said  Commercial 
Bank  in  the  names  of  Messrs.  Jonathan  Hepkinson,  Archibald  Paull, 
and  George  Samuel  Trower,  having  been  by  them  deposited  in  the  said 
bank  on  behalf  of  the  Colonial  Society ;  an^  the  sum  of  40002.,  residue 
of  the  said  debt,  with  interest  thereon  at  5#.  per  cent,  from  the  80th 
of  June  last,  to  be  paid  on  the  80tb  of  June,  1846;  and,  in  default  oi 
payment  of  all  or  any  part  of  the  said  sum  and  interest  on  the  said 
30th  of  June,  1846,  the  plaintiff,  or,  in  case  of  his  death  either  before 
or  after  judgment,  his  successors  er  assigns,  or  any  other  public  ofiicei- 
of  the  said  ^Commercial  Bank,  shall  be  at  liberty  to  sign  final  r^,j, 
judgment  as  aforesaid,  and  to  iasae  execution  or  executions  for  ^ 
the  amount  remaining  unpaid,  together  with  the  costs  of  judgment  and 
registering  the  same,  besides  costs  of  executions,  whether  by  fi.  fa.  or 
ca.  sa.,  or  both,  and  likewise  the  costs  of  any  other  writ  or  proceeding; 
that  may  be  necessary,  as  also  the  costs  of  ruling  the  sheriff  or  sheriffs, 
to  return  such  writs ;  and  that  the  plaintiff,  his  successors  or  assigns,. 
shall  be  entitled  to  sheriff's  poundage,  oflScers'  fees,  costs  of  Ibvying^ 
expenses  of  sale,  and  all  ether  incidental  charges ;  and  that,  w£en  jiidgv 
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ment  shall  be  signed,  it  shall  not  be  necessary  at  any  time  thereafter, 
previooa  to  issuing  execution  thereon,  to  revive  the  said  judgment  by 
Bci.  fa.  or  otherwise,  notwithstanding  the  death  of  the  said  plaintiff  or 
defendant  as  aforesaid,  and  notwithstanding  the  said  judgment  shall 
have  been  signed  for  the  space  of  one  year  and  upwards ;  any  rule  or 
practice  to  the  contrary  notwithstanding.  Dated,  this  Sd  day  of  Octo- 
ber, 1845." 

About  the  same  time,  actions  were  also  brought  by  the  said  bank 
against  the  defendant  and  against  a  Mr.  Gillespie,  and  against  two 
other  members  of  the  said  committee,  for  the  same  loan. 

In  July,  1846,  and  while  the  several  above-mentioned  actions  were 
pending,  a  Mr.  Westmacott^  a  solicitor,  and  member  of  the  said  society, 
who  had  been  assisting  in  an  endeavour  to  wind  up  the  affairs  thereof, 
paid  the  Commercial  Bank  of  London,  on  account  of  the  above-men- 
tioned 40002.  for  which  the  bank  had  recovered  judgment  against  the 
plaintiff,  the  sum  of  lOOOZ.  Only  5002.  of  the  lOOOZ.  paid  in  by  Mr. 
Westmacott,  was  the  plaintiff's  own  money ;  and  the  residue  was  part 
of  a  sum  which  the  said  Mr.  Westmacott  had  collected  from  the  mem- 
bers of  the  said  society,  for  payment  of  this  and  other  debts  of  the 
society,  and  which  other  debts  he  had  paid.  The  defendant,  and  Mr. 
^^-^  Gillespie,  and  other  ^gentlemen,  had  paid  to  Mr.  Westmacott 
^  lOOZ.  each,  on  his  representation  that  it  was  necessary  to  sub- 
scribe a  sum  of  money  to  pay  to  the  bank. 

The  tradesmen's  debts  of  the  club  were  paid  by  small  subscriptions 
among  the  members,  to  which  both  plaintiff  and  defendant  contributed. 

The  plaintiff  has  contributed  over  and  above  the  said  last-mentioned 
sum  of  5002.,  the  same  amount  as  had  been  contributed  by  the  defendant. 

It  did  not  appear  that  the  1002.  paid  by  the  defendant  formed  part 
of  the  10002.  paid  into  the  Commercial  Bank  of  London  by  West- 
macott. 

In  August,  1848,  5002.  more  was  paid  to  the  Commercial  Bank  of 
London,  by  the  plaintiff,  on  account  of  the  40002. ;  in  January,  1849, 
10002.  more ;  and,  in  May,  1849,  a  further  sum  of  5002., — making  in 
all  25002.  paid  by  the  plaintiff  in  part  discharge  of  the  said  debt  of 
40002. 

It  was  to  be  taken,  for  the  purpose  of  assessing  the  amount  payable 
by  the  defendant,  that  there  were  twenty-six  members  of  the  committee 
of  management  of  the  Colonial  Society,  including  the  plaintiff  and  de- 
fendant. 

The  court  were  to  draw  any  inferences  which  a  jury  might  draw  from 
the  facts  and  evidence  stated  in  the  case. 

The  questions  for  the  opinion  of  the  court  were, — ^First,  Was  the 
evidence  to  which  objection  was  taken,  or  any  part  of  it,  admissible  ? 

Secondly,  Upon  the  whole  of  the  case,  was  the  defendant  liable  to  pay 
anything  to  the  plaintiff  for  contribution,  as  a  cccontractor ;  and,  if 
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80,  whether  any  and  what  sum  of  money  was  due  from  the  defendant 
to  the  plaintiff,  taking  into  consideration  the  payments  made  hy  the 
defendant. 

^The  verdict  for  the  plaintiff  was  to  stand,  or  be  altered,  or  a  ^^^^ 
verdict  was  to  be  entered  for  the  defendant,  according  as  the  '- 
court  should  think  right. 

Lmh  (with  whom  was  ByUs,  Seijt.),  for  the  plaintiff. — The  first 
question  is,  whether  the  proceedings  of  the  managing  committee  held 
on  the  8d  of  Angnst,  1842,  at  which  meeting  the  defendant  was  not 
present,  and  at  which  the  loan  of  40001.  was  agreed  to  be  obtained 
from  the  Oommercial  Bank,  and  the  letter  of  the  4th  of  August 
addressed  to  the  bank  pursuant  thereto,  were  legitimately  receivable  in 
evidence  against  the  defendant.  It  is  submitted  that  they  were.  The 
defendant  (as  well  as  the  plaintiff)  was  a  member  of  the  managing  com- 
mittee. He  was  a  party  to  the  resolution  of  the  20th  of  April,  1842, 
by  which  it  was  proposed  to  raise  a  loan  on  the  credit  of  the  committee, 
and  also  to  the  report  published  on  the  80th  of  May,  embodying  that 
proposition.  He  was  also  a  member  of  and  present  at  the  committee 
which  met  on  the  15th  of  June,  at  which  the  proceedings  of  the  meet- 
ing of  the  1st  of  June  were  read  and  confirmed,  and  the  resolution  for 
the  proposed  loan  confirmed.  He  therefore  clearly  was  a  party  to  the 
resolution  that  the  loan  should  be  effected.  On  the  8d  of  August, 
the  other  members  of  the  committee  carried  out  the  resolution,  and 
arranged  with  the  Commercial  Bank  for  an  advance  of  40002.,  no  new 
terms  being  introduced.  And  the  defendant  was  a  party  to  the  draw- 
ing of  checks  from  time  to  time  upoft  the  fund  so  raised, — to  the  extent 
of  9002.  on  the  12th  of  August.  If  this  had  been  an  action  by  the 
Commercial  Bank  against  the  defendant  to  recover  the  money  bor- 
rowed, it  is  perfectly  clear,  that,  what  was  done  by  the  committee  in 
his  absence,  in  carrying  into  effect  the  former  resolutions,  sanctioned 
by  the  defendant's  afterwards  drawing  checks  upon  the  particular  fund, 
would  be  admissible  and  conclusive  ^evidence  to  bind  him.  Every  p^>«. 
individual  member  of  the  managing  committee  who  in  any  way  ^ 
were  parties  to  the  resolution  and  report  of  the  20th  of  April  and  80th 
of  May  respectively,  concurred  in  pledging  the  credit  of  the  whole  to 
the  bank  for  the  loan.  [Maulb,  J. — The  transaction  of  borrowing  is 
between  the  borrower  and  the  lender.  Is  there  evidence  of  any  such 
transaction  ?]  Yes,  the  resolution  that  the  money  shall  be  borrowed. 
[Haulb,  J. — ^You  say  that  the  defendant  authorized  any  reasonable 
mode  of  borrowing  the  money  ?]  Yes.  [Williams,  J. — The  admissi- 
bility of  the  evidence,  and  the  liability  of  the  defendant,  is  in  truth  the 
same  question.]  Then,  the  plaintiff,  being,  as  one  of  the  managing 
committee,  liable  to  pay  about  1502.,  has  been  compelled  to  pay  a  sum 
exceeding  25002.  He  is  therefore  entitled  to  demand  contribution 
from  the  rest,  to  be  measured  by  the  number  of  contributories.    The 
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only  answer  the  defendant  can  set  np,  is,  that  he  has  already  pud  hie 
share :  and,  in  order  to  do  this,  he  relies  upon  the  fact  of  his  having 
contribated  1001.  towards  the  collection  made  by  Westmacott,  for  the 
payment  of  other  debts  of  the  club.  No  part  of  that  money,  however, 
went  to  the  Commercial  Bank :  and  the  plaintiiT  himself  contributed 
lOOZ.  towards  that  fund. 

BramweU  (with  whom  was  Bantaui)^  eontrit. — There  is  nothing  upon 
the  face  of  this  special  case  to  show  that  the  whole  of  the  managing 
committee  were  liable  to  the  Commercial  Bank  for  this  loan.  There 
being  no  personal  contract  with  the  defendant,  he  conld  only  be  liable 
to  the  bank  because  he  authorised  the  contracting  of  the  loan,  or  sub- 
sequently ratified  the  act  of  his  co-committeemen*  The  facts  set  out  in 
the  case  show  neither  previous  authority  nor  subsequent  ratification. 
The  circumstanees  are  these : — The  club  being  in  debt,  it  was  proposed 
*RR1  ^^  '^^^  money  by  means  of  debentures.  That  being  found  *im- 
^  practicable,  there  was  an  end  of  the  committee's  authority. 
[Maulb,  J. — ^The  case  shows,  that  a  borrowing  was  contemplated,  that 
some  members  of  the  committee  borrowed  the  money,  and  others  after- 
wards adopt  and  ratify  their  act.]  It  never  was  contemplated  by  the 
resolution  of  the  1st  of  June,  1842,  that  the  committee  should  borrow 
any  money  until  they  had  secured  a  fund  out  of  which  it  was  to  be 
repaid,  by  obtaining  debentures.  All  was  conditional.  [Maulb,  J.— - 
An  immediate  loan  was  contemplated ;  but  it  was  to  remain  uncertain 
whether  or  not  debentures  should  be  obtained.]  Those  who  were  not 
present  at  the  meeting  at  which  the  borrowing  the  money  from  the 
Commercial  Bank  was  determined  upon  and  arranged,  cannot  be  liable. 
If  the  defendant  had  never  attended  any  meetings  of  the  committee 
subsequent  to  that  held  on  the  8d  of  August,  he  clearly  would  not  have 
been  liable  as  a  co- contractor.  What  has  he  done  since  to  render  him- 
self liable  ?  He  gave  his  signature  to  the  manager  of  the  Commercial 
Bank,  and  he  signed  two  or  three  checks.  It  is  true,  that,  at  the  time 
these  checks  were  drawn,  there  was  no  fund  out  of  which  they  could  be 
paid,  except  this  4000Z.  What  then  ?  The  money  being  there,  it  was 
his  duty  to  apply  it  to  the  purposes  of  the  club,  whoever  might  be  liable 
to  repay  it.  His  so  doing  gives  rise  to  no  inference  that  he  is  liable  to 
pay  it.  It  does  not  appear  that  any  one  of  the  other  twenty-five  com- 
mitteemen are  liable.  [Maule,  J. — It  may  be  that  the  plaintiff  and 
defendant  are  the  only  two  persons  liable.  Williams,  J. — The  defend- 
ant clearly  knew  all  about  what  was  going  on  with  regard  to  the  loan : 
and  his  subsequent  conduct  amounted  to  a  ratification  of  what  had  been 
done.] 

Lu$h  was  not  called  upon  to  reply. 
*691      ^J'R^Sy  C*  J- — There  is  only  one  question  to  consider  in  this 
-'  case,  for,  the  question  as  to  the  admissibility  of  the  evidence,  and 
the  liability  of  the  defendant,  is  in  tenth  but  one  question.    I  agree 
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that  the  defendant  mnst,  to  make  him  liable  in  this  action,  have  been 
liable  as  between  himself  and  the  bank.  I  think  he  was.  It  seems  to 
me  there  was  evidence  of  previous  authority  to  contract  the  loan,  and, 
if  not,  that  there  was  at  all  events  abundant  evidence  of  subsequent 
ratification.  It  is  impossible  to  doubt  that  the  defendant  was  perfectly 
cognisant  of  all  that  took  place  with  regard  to  the  loan,  and  that  the 
act  of  the  committee,  if  not  participated  in  by  him,  was  sanctioned, 
approved,  and  acted  upon  by  him.    I  think  the  verdict  ought  to  stand. 

Maule,  J. — It  seems  to  me  that  this  is  a  very  clear  case  indeed. 
The  managing  committee  borrow  a  sum  of  money  for  the  use  of  the 
club.  The  defendant  is  one  of  the  active  members  of  the  committee, 
and,  though  not  actually  present  on  each  occasion  when  the  loan  was 
talked  about,  he  was  perfectly  cognisant  of  the  whole  transaction.  If 
the  Commercial  Bank  had  sued  the  present  defendant,  I  think  they 
might  have  fixed  him  more  readily  than  any  other  member  of  the  com- 
mittee. I  also  think  that  the  plaintiff,  who  has  been  compelled  to  pay 
I  large  sum  of  money  in  respect  of  this  loan,  is  entitled  to  call  upon 
his  fellow  committee-men  for  contribution. 

WiLUAMS,  J. — ^I  am  of  the  same  opinion.  There  was  abundant  evi- 
dence of  previous  authority.  It  is  unnecessary,  therefore,  to  go  into 
the  question  of  subsequent  ratification. 

Talfousb,  J.,  concurred.  Judgment  for  the  plaintiff. 


♦LANCASHIRE— Northern  Division.  [*70 

JAMES  MOORHOUSE,  Appellant,  WILLIAM  GILBERTSON, 

Respondent.    Nov*  17. 

0d«  who  bai  ft  freehold  intereit  in  property  of  the  Ttlae  of  40«.y  bnt  inlijeot  to  an  agrotnent 
to  poj  thereout  a  poor-rate  charged  npon  his  tenant  in  respect  of  the  premises,  has  not  a  free- 
hold ealate  of  the  **  elear  yearly  yalne  of  40e./'  so  as  to  entitle  him  to  a  Yote  for  the  county. 

At  the  court  held  before  Edward  Rushton,  barrister-at-law,  duly 
appointed  to  revise  the  list  of  voters  for  the  Northern  division  of  the 
county  of  Lancaster,  for  the  revision  of  the  list  of  voters  for  the  town- 
ship of  Preston,  John  Garlick,  jun.,  duly  objected  to  the  name  of  Charles 
Edward  Rawlins  being  retained  on  the  said  list.  The  facts  were  as 
follows : — 

The  name  of  Charles  Edward  Rawlins  appeared  on  the  list  in  the 
following  form : — 


Christian  name  and 
somame  of  the  toImt. 

Place  of  ahode. 

Nature  of 
(InaUlleathm. 

Street,  Ao^  where  pro> 
petty  altaate,  Ac 

Charles  Bdward 
BawUnc 

No.  4  Bladkhum 
Terrace  LiTer* 
pooL 

T7ndivided  share 
of  freehold 
honsei. 

Nos.  115, 116, 117,  North 

Road. 
No.  b,  Ann  Street 
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He  and  others  were  jomt-oviiers  of  freehold  property  in  Preston. 
The  property  was  let,  and  was  rated  to  the  poor  and  other  usual  tenant'* 
rates,  which  included  a  water-rate  and  local  board  of  health  rate.  It 
was  .part  of  the  terms  of  the  letting,  that  these  rates  should  be  paid  by 
the  owners ;  and  they  were  so  paid.  If  the  owners  had  not  agreed  to 
pay  the  amount  of  those  rates,  the  rents  obtained  from  the  tenants 
would  have  been  diminished  by  that  amount.  An  agent  had  been 
appointed  on  behalf  of  the  owners,  who  managed  the  property,  collected 
the  rents,  and,  after  paying  all  the  necessary  expenses  incidental  to  the 
»7l-i  property,  including  the  tenants'  *rates,  divided  the  balance  by  the 
^  number  of  owners,  and  transmitted  to  Charles  Edward  Rawlins 
and  the  other  persons  interested,  the  amount  of  their  respective  shares. 

After  paying  the  other  necessary  expenses,  but  before  paying  the 
tenants'  rates,  the  agent  had  each  year  a  sum  in  hand,  which,  if  divided 
by  the  number  of  owners,  would  give  40«.  ekar  as  the  share  of  Charles 
Edward  Rawlins  and  the  others  respectively. 

After  paying  the  tenant's  rates,  the  sum  remaining  in  the  agent's 
hands  would,  if  divided  by  the  number  of  owners,  give  as  the  share  of 
Charles  Edward  Rawlins  and  the  others  respectively  a  sum  lesi  than 
iOs.j  by  precisely  the  amount  of  the  rates. 

So  that,  although  the  agent  received  from  the  tenants,  on  account 
of  each  owner,  more  than  40«.  a  year  in  the  first  instance,  that  sum 
underwent  two  deductions  whilst  still  in  his  hands, — in  the  first  place, 
it  was  reduced  to  40««  by  the  payment  of  expenses  other  than  the  ten- 
ant's rates, — ^in  the  second  place,  it  was  reduced  below  40«.  by  the 
payment  of  the  tenants'  rates  themselves,  or  any  one  of  them ;  and  the 
sum  actually  transmitted  each  year  to  Charles  Edward  Rawlins,  and  to 
the  other  owners  respectively,  as  their  resulting  share,  was  less  than 
40t.,  by  the  amount  of  the  tenants'  rates. 

Upon  this  state  of  facts,  it  was  contended,  on  behalf  of  the  voter, 
that,  inasmuch  as  the  water-rate  and  the  local  board  of  health  rate 
were  mere  voluntary  payments  on  the  part  of  the  owners,  and  inas- 
much as  by  the  statute  18  6.  2,  c.  18,  s.  6,  the  parochial  rates  were 
not  to  be  deemed  charges  payable  out  of  the  property,  that  therefore 
neither  the  one  nor  the  other  ought  to  be  deducted,  in  estimating  its 
annual  value. 

On  behalf  of  the  objector,  it  was  urged,  that,  though  not  charges 
payable  out  of  the  property,  the  parochial  rates  were  nevertheless  pay- 
ments which  diminished  its  annual  value  to  the  owners ;  and  that  the 
*791  water-rate  and  *local  board  of  health  rate  were  not  merely  volun- 
-*  tary  payments,  but  payments  which  the  owners  must  of  necessity 
make,  in  order  to  procure  from  the  tenant  the  stipulated  amount  of 
rent ;  and  that  therefore  all  these  rates  ought  to  be  deducted. 

The  revising-barrister  decided  that  the  annual  value  of  the  property 
in  question  to  Charles  Edward  Rawlins  and  the  other  owners  respec- 
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tkely,  did  not  amount  to  40«. ;  that,  in  estimating  such  annual  value 
to  Charles  Edward  Rawlins  and  the  other  owners  respectively,  there 
ought  to  be  deducted,  under  the  circumstances,  the  amount  paid  for  the 
tenant's  rates,  including,  as  before  mentioned,  the  parochial  rates,  the 
water-rate,  and  the  local  board  of  health  rate ;  and  that  the  real  value 
of  the  property  to  the  voter,  therefore,  was,  not  40«.,  but  40«.  ninua 
the  amount  paid  for  tenants'  rates. 

The  name  of  Charles  Edward  Rawlins  was  therefore  expunged  from 
the  list. 

The  cases  of  one  hundred  and  three  other  persons,  the  validity  of 
whose  votes  depended  upon  the  same  state  of  circumstances,  were  con- 
solidated with  the  principal  case* 

Edward  cTontes,  for  the  appellant. — The  decision  of  the  revising-bar- 
rister  was  wrong.  He  ought,  in  ascertaining  the  yearly  value  of  the 
premises,  to  have  thrown  out  of  consideration,  as  well  the  poor-rate  as 
the  water  and  board  of  health  rates.  The  question  turns  upon  the 
construction  of  the  5th  and  6th  sections  of  the  18  6.  2,  c.  18.  The 
6th  section  enacts,  that  no  person  shall  vote  in  any  election  of  knights 
of  the  shire,  without  having  a  freehold  estate  in  the  county  for  which  he 
votes,  «« of  the  clear  yearly  value  of  40f •  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same."  And  s.  6  enacts 
<Uhat  no  public  or  parliamentary  tax,  county,  church,  or  parish  rate 
or  duty,  or  any  *other  tax,  rate,  or  assessment  whatsoever,  to  be  p^.^ 
assessed  or  levied  upon  any  county,  division,  rape,  lathe,  wapen-  ^ 
take,  ward,  or  hundred,  is  or  shall  be  deemed  or  considered  to  be  any 
charge  payable  out  of  or  in  respect  of  any  freehold  estate,  within  the 
meaning  and  intent  of  this  act,  or  of  the  oath  or  solemn  affirmation 
hereinbefore  (s.  1)  directed  to  be  administered  to  and  taken  by  any 
freeholder,  if  required,  as  aforesaid."  Taking  these  two  sections  to* 
gether,  the  substance  of  the  enactment  is,  that  no  person  shall  vote  for 
a  county,  without  having  a  freehold  estate  therein,  of  the  yearly  value 
of  40«.  over  and  above  all  rents  and  charges  payable  out  of  or  in  respect 
of  the  same,— except  public  or  parochial  taxes  or  rates  assessed  thereon. 
[Jbbvis,  C.  J.-^The  case  does  not  find  the  value^  but  it  assumes  the 
rent  to  be  the  value.  Now,  what  rent  would  the  tenant  have  had  to 
pay,  if  he  paid  his  own  rates  ?  Mauls,  J. — In  ascertaining  the  amount 
of  the  freeholder's  interest,  you  are  not  to  take  into  consideration  any 
rates  or  taxes  which  he  has  to  pay  in  respect  of  his  enjoyment.  He  is 
to  be  considered  as  having  an  interest  of  the  clear  yearly  value  of  40«., 
though  a  portion  of  that  sum  may  have  to  be  expended  in  rates  or 
taxes.  Jkryis,  C.  J. — That  is,  if  the  land  will  realize  40«.]  Suppose  a 
man  were  possessed  of  two  fields,  situate  in  two  adjoining  counties  and 
parishes,  each  of  the  yearly  value  of  40«.,  the  one  being  in  his  own 
occupation,  the  other  in  that  of  a  tenant ;  and  suppose  a  poor-rate  of 
It.  por  annum  to  be  afterwards  imposed  upon  each,  which  the  owner 
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agrees  to  pay  for  his  tenant :  in  the  one  case,  he  clearly  would  be  still 
in  possession  of  a  field  worth  40«.  per  annum,  although  he  would  have 
la.  to  pay  in  respect  of  his  enjoyment :  and,  is  it  not  equally  clear, 
that,  in  the  other,  he  would  receive  40«.  a  year  over  and  above  all 
charges  except  the  poar-rate  f  [Jeryis,  G.  J. — ^No.  In  the  latter  case, 
^.  .^  the  value  to  the  landlord  would  *be  only  89«.]  To  ascertain  the 
^  real  yearly  value,  you  must  ascertain  the  charges  upon  the  land 
in  the  hands  of  the  owner*  [Maulb,  J. — <<  Charges  payable  out  of  or 
in  respect  of  the  same,"  means,  payable  out  of  the  thing  which  confers 
the  vote.  Now,  here,  the  thing  which  confers  the  vote,  is,  the  rent  for 
which  the  voter  lets  the  premises ;  and  that  is  89«.  per  annum.  The 
poor-rate  is  like  a  disagreeable  nuisance  which  reduces  the  value.  If 
the  value  is  below  40t.,  the  question  of  charges  does  not  arise.  Here 
are  premises  for  which  the  owner  cannot  get  40t.  a  year,  unless  he  will 
agree  to  pay  a  rate  which  the  tenant  ought  to  pay.]  That  construction 
deprives  the  6th  section  of  all  eiTect.  [Maulb,  J. — By  no  means. 
That  section  says  that  the  rates  and  taxes  which  a  man  pays  in  respect 
of  his  enjoyment  of  his  property,  shall  not  be  taken  into  consideration 
in  ascertaining  the  yearly  value  for  the  purpose  of  the  franchise.  The 
legislature  considers  what  a  man  expends  for  taxes  is  as  much  expended 
for  his  benefit  as  if  it  went  to  pay  his  butcher's  or  baker's  bill.]  The 
value  which  the  tenant  pays,  is,  89«.,  plus  1«.,  the  amount  of  the  rate. 
Although  the  landlord  actually  receives  only  S9«.,  he  is  entitled  to  add 
the  la.  received  by  the  parish  through  his  instrumentality.  [Jbrtis, 
G.  J. — Does  the  landlord  receive  an  income  of  the  clear  yearly  value 
of  40«.,  when  it  is  subject  to  the  deduction  of  the  rate  ?]  If  he  were 
himself  the  occupier  of  the  premises,  and  paid  it,  the  case  would  be 
free  from  doubt.  [Maulb,  J. — In  that  case,  he  would  have  an  enjoy- 
ment in  respect  of  which  he  pays  the  rate.]  The  yearly  value  (assum- 
ing the  rent  to  be  the  criterion  of  value)  is,  the  sum  which  the  tenant 
is  willing  to  pay :  the  tenant  pays  40«.  a  year ;  afterwards  a  rate  of  li. 
is  imposed,  which  the  landlord  agrees  to  pay,— does  he  not  pay  that 
out  of  his  yearly  income  of  40«.  ?  He  dispends  a  portion  of  it  in  pay- 
ing the  rate.  [Jbryis,  G.  J. — That  is  the  fallacy  of  your  argument. 
^,.-^  If  you  are  *right,  the  higher  the  rate,  the  larger  the  rent  you 
^  receive  from  the  tenant.]  The  intention  of  the  statute  was,  that 
the  payment  of  rates  or  taxes  should  not  be  taken  into  account  in 
diminution  of  the  value. 

ByUsj  Serjt.,  for  the  respondent,  was  not  called  upon. 

Jeryis,  G.  J. — The  rent  in  this  case  is  to  be  taken  as  the  yearly 
value ;  and  the  yearly  value  to  the  voter  is  40«.  clear,  if  he  is  entitled 
to  add  the  amount  of  the  rate  which  he  pays,  but  which  is  properly  pay- 
able by  the  tenant.  I  am  of  opinion,  however,  that  the  rate  is  to  be 
deducted,  and  therefore  that  the  yearly  value  to  the  landlord,  is,  as  the 
revising-barrister  has  found,  40«.,  less  the  amount  of  the  rate     The 
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6th  section  of  the  18  G.  2,  o.  18,  means,  that  the  amoant  received  by 
the  landlord  shall  not  be  redaced  by  any  rates  or  taxes  chargeable  upon 
him  in  respect  of  the  premises.  But,  here,  the  landlord  does  not  re- 
ceive 40«.  per  annum.  To  entitle  him  to  a  Tote,  he  must  have  40«. 
before  any  question  arises  as  to  any  deduction.  I  think  the  revising- 
barrister  put  the  right  construction  upon  the  act. 

Maulb,  J. — I  also  am  of  opinion  that  the  decision  of  the  revising- 
barrister  was  quite  right.  It  was  not  a  question  of  deduction  of  charges, 
but  whether  the  value  of  the  premises  amounted  to  40s.  I  think  it 
clearly  does  not,  upon  the  statement  submitted  to  us.  The  interest 
which  the  voter  has  in  the  premises,  is,  40s.  a  year,  subject  to  his  agree- 
ment with  the  tenant  to  pay  a  charge  which  the  tenant  alone  was  liable 
to  pay,  viz.  the  poor-rate.  With  that  stipulation,  the  interest  of  the 
voter  is  worth  less  than  40s.  per  annum.  He  does  not  get  40s.  out  of  tho 
land,  but  40s.  subject  to  the  payment  of  a  rate  for  which  he  has  no  equiv- 
alent. The  legislature  treats  the  rate  as  a  mode  of  spending  money. 
In  the  *ca8e  of  a  man  occupying  his  own  land,  his  payment  of  a  p^,.^ 
poor-rate  is  a  mode  of  enjoyment  of  the  land  whioh  he  occupies.  *- 
The  money  so  expended  is  treated  by  the  legislature  as  if  it  were  money 
expended  for  the  support  of  his  family.  Mr.  Jamtt  professes  not  to  see 
any  distinction  between  such  a  case,  and  the  case  of  land  occupied  by  a 
tenant,  the  landlord  agreeing  to  pay  the  rate.  The  difference,  however, 
is  this, — ^in  the  former  case,  the  payment  by  the  owner  is  in  respect  of 
bis  own  interest  or  enjoyment  of  the  land :  in  the  latter,  he  pays  some- 
thing which  the  tenant  is  liable  to  pay,  and  which  is  a  portion  of  the 
tenant's  mode  of  enjoying  the  land.  Here,  the  payment  of  the  rate  by 
the  landlord  is  a  charge  which  ought  to  be  deducted.  The  gross  rent  is 
not  the  criterion  of  value ;  but  the  gross  rent,  subject  to  the  deduction 
of  the  amount  paid  for  the  rate, — the  agreement  in  that  respect  being 
something  like  an  agreement  that  the  tenant  should  pay  so  much  fur 
the  land,  snbjeet  to  a  deduction  of  Is.  per  week  for  turnpikes.  As  to 
the  water-rate,  the  landlord's  saying,  ^^I  will  pay  for  your  water,"  differs 
little  from  his  agreeing  to  pay  for  the  tenant's  beer.  It  seems  to  me 
that  the  revising-barrister  had  no  very  difficult  task  to  perform  in  this 
esse,  and  that  he  has  performed  it  well. 

WiLUAMS,  J. — I  am  of  the  same  opinion.  Mr.  JavM%  was  almost 
driven  to  admit  that  he  must  go  the  length  of  contending  that  a  man 
would  be  entitled  to  vote,  who  could  say,  not  that  his  freehold  is  worth 
409.  a  year,  but  that  it  would  be  worth  that  sum,  if  it  were  not  situate 
in  a  parish  where  the  rates  are  so  heavy.  That  is  a  position  which 
could  not  for  a  moment  be  maintained. 
Talfoubd,  J.,  concurring.  Appeal  dismissed,  with  costs. 

VOL.  XIV. — ^10  G 
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*77]        *LAW  and  Others  v.  BLACKBURROW.    Nn.  24. 

An  action  of  ejectment,  upon  two  pereiml  demises,  was,  after  issue  joined,  referred  bj  a  jndge'f 
order,  to  tho  award,  order,  arbitrament,  final  end,  and  determination  of  an  unprofessional 
arbitrator, — ^tbo  costs  of  tbe  caose  and  of  tbo  nferanoe  and  award  to  abide  tbe  OTcnt  of  the 
award.  Tbe  arbitrator,  professing  to  make  bis  award  "  of  and  concerning  tbe  matter  to  bim 
referred,"  ordered  tbat  '*  tbo  Ttrdiet  in  tbe  said  cause  sbonld  be  entered  for  the  leuon  of  tka 

Held,  by  Manle,  J^  and  Talfonrd,  J.,  tbat,  altbongb  tbe  submission  gare  tbe  arbitrator  no  power 
to  enter  a  verdietj  yet  tbat,  inasmaeb  as  tbe  words  used  by  bim  wera  not  precise  and  tecbnical 
words,  tbe  oonrt  was  at  liberty  to  deal  witb  tbem  as  a  mera  intimation  of  bis  iaientioii  sab- 
itantially  to  decide  in  favour  of  tbe  lesson  of  tbe  plaintiff,  and,  consequently,  tbat  tbe  award 
migbt  be  enforced  by  acUon. 

Williams,  J.,  dissentlente,  on  tbe  ground,  that,  in  so  boldlng,  tbe  court  would  rirtually  be  orer- 
ruling  a  deeision  of  tbe  Court  of  Bzcbequer,  wbicb  bad  been  reeognieed  hj  subsequent  cmos, 
tbougb  be  conoelTed  it  to  bare  been  erroneous. 

Tub  declaration  stated  that  the  plaintiffs  sued  the  defendant  for  the 
sum  of  562.  18«.  6<2.,  costs  taxed  and  allowed  to  the  plaintiffs  as  the  costs 
of  a  certain  action  and  of  the  reference  and  award  in  respect  of  the 
same,  and  due  and  owing  to  the  plaintiffs  under  and. by  virtue  and  in 
pursuance  of  the  terms  of  a  certain  award  made  by  one  J.  P.  Stnrge, 
upon  and  in  respect  of  a  certain  submission  made  by  the  plaintiff  and 
defendant  to  the  award,  order,  and  determination  of  the  said  J*  P. 
Sturge,  of  and  concerning  a  certain  action  of  ejectment ;  and  that  the 
plaintiffs  claimed  the  said  sum  of  562*  18t.  6dF.,  and  20/.  for  damages 
for  the  detention  of  the  same. 

Plea, — that  the  declaration  in  the  ejectment  in  the  declaration  in 
this  suit  mentioned,  was  and  is  in  the  words  and  figures  following,  that 
is  to  say  (setting  out  the  declaration,  which  was  on  the  sereral  demise 
of  James  Thomas  Law,  and  the  joint  demise  of  Henrietta  Rosa  and 
Bridget  Elisabeth  James  Boss) ;  that  the  said  James  Thomas  Law  and 
Henrietta  Ross  and  Bridget  Elisabeth  James  Boss  in  the  said  decbra* 
tion  mentioned  were  the  same  persons  as  the  plaintiffs  in  this  action ; 
that  the  now  defendant  pleaded  the  general  issue  to  the  said  declara- 
tion ;  that,  after  issue  joined  thereupon,  and  before  any  trial  of  the  aaid 
action  of  ejectment,  the  said  submission  in  the  declaration  in  this  action 
^-^^  mentioned  *was  made  by  an  order  of  the  Right  Hon.  Sir  John 
-'  Patteson,  Knight,  one  of  the  justices  of  Her  Msjesty's  Court  of 
Queen's  Bench,  and  which  said  submission  and  order  was  and  is  in  the 
words  and  figures  following,  that  is  to  say,  "  In  the  Common  Pleas. 
Doe  on  the  several  demises  of  James  Thomas  Law  and  Henrietta  Ross 
and  Bridget  Elizabeth  James  Ross,  plaintiffs,  and  Blackburrow,  defend- 
ant. Upon  hearing  the  attorneys  on  both  sides,  and  by  their  consent, 
I  do  order  that  this  cause  be  referred  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  J.  P.  Sturge,  of,  &c.,  land-surveyor,  so 
as  he  shall  make  and  publish  his  award  in  writing  of  and  concerning  the 
matters  referred,  ready  to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  shaJl  require  the  same,  on  or  before  the  10th  day  of 
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Kovember  now  next  ensuing,  with  liberty  to  the  eaid  arbitrator,  by  en« 
dorsement  under  his  hand  upon  this  rule,  or  an  office-copy  thereof,  to 
enlarge  the  time  for  making  bis  award,  if  he  shall  see  necessary :  And 
by  the  like  consent,  I  further  order  that  the  said  parties  shall  in  all 
things  abide  by,  perform,  fulfil,  and  keep  such  award  so  to  be  made  as 
aforesaid ;  and  that  the  costs  of  the  said  cause,  and  the  costs  of  the 
reference  and  award,  shall  abide  the  event  of  the  said  award :  And  by 
the  like  consent  I  further  order  that  the  said  arbitrator  shall  be  at 
liberty  (if  he  shall  think  fit)  to  examine  the  said  parties  to  this  suit, 
and  their  respectiye  witnesses,  upon  oath  or  affirmation,  or  otherwise, 
duly  sworn  before  me  or  some  other  of  Her  Majesty's  justices  of  the 
courts  of  law  at  Westminster,  or  a  commissioner  duly  authoriand,  and 
that  the  said  parties  do  and  shall  produce  before  the  arbitrator  all 
books,  deeds,  papers,  and  writings  in  their  or  either  of  their  custody  or 
power  relating  to  the  matters  in  difference,  upon  oath :  And  I  further 
order,  by  and  with  such  consent  as  aforesaid,  that  neither  the  plaintiff  nor 
the  defendant  shall  bring  or  prosecute  any  ^action  or  suit  at  law  p^-g 
or  in  equity  agamst  the  said  arbitrator,  of  and  concerning  the  '- 
matters  so  as  aforesaid  referred ;  and  that,  if  either  party  shall,  by 
affected  delay  or  otherwise,  wilfully  prevent  the  said  arbitrator  from 
making  an  awurd,  he  shall  pay  such  costs  to  the  other  as  the  Court  of 
Common  Pleas  shall  think  reasonable  and  just:  And,  by  the  like  con- 
fent,  I  further  order,  that,  in  the  event  of  either  party  disputing  the 
validity  of  the  said  award  so  to  be  made  and  published  as  aforesaid,  or 
moving  the  court  to  set  the  same  aside,  this  court  shall  have  power  to 
rmnit  the  matters  hereby  referred,  or  any  or  either  of  them,  to  the  re- 
consideration of  the  said  arbitrator :  And,  by  the  like  consent,  I  fur- 
ther order  that  this  order  shall  and  may  be  made  a  mle  of  Her  Majesty's 
Court  of  Common  Pleas,  if  the  same  court  shall  so  please.  Dated 
the  4th  day  of  August,  1851.  J.  Pattksoh  :"  That  there  never  was 
any  other  submission  made  by  the  plaintiffs  and  the  defendant  to  the 
award,  order,  and  determination  of  the  said  J.  P.  Sturge,  of  and  con- 
cerning the  said  action  of  ejectment,  than  the  said  submission  in  this 
plea  set  oat  as  aforesaid :  That  the  award  in  the  declaration  mentioned 
was  and  is  in  the  words  and  figures  following,  that  is  to  say  [setting 
out  the  award,  whereby  the  arbitrator,  after  reciting  the  order,  and  that 
the  arbitrator  had  duly  enlarged  the  time  for  making  his  award  until 
the  1st  of  August,  1862,  proceeded  as  follows : — ]  <<  Now  know  ye  that  I, 
the  said  J.  P.  Sturge,  having  taken  upon  myself  the  burden  of  the  said 
reference,  and  having  examined  such  deeds,  papers,  and  writings  as 
were  produced  to  me  by  or  on  behalf  of  the  lessors  of  the  said  plaintiff, 
and  of  the  said  defendant,  respectively,  and  having  been  attended  by 
the  said  parties,  or  by  their  counsel  or  attorneys,  and  considered  the 
allegations  made  by  them  respectively,  do  make  and  publish  my  ^^^^ 
award  in  welting  of  and  conoeming  the  matter  to  me  ^referred  as  ^ 
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aforesaid,  in  manner  following,  that  is  to  say,  I  do  awards  arder^  arbi» 
irate,  and  determine  that  the  verdict  in  the  said  cause  ihall  be  entered 
far  the  leeeore  of  the  plaintiff:  and  I  declare  that  my  costs  of  and 
'  attending  the  said  reference,  and  of  preparing  and  executing  this  my 
award,  amonnt  to  the  sum  of  VIL    In  witness,"  &c. 

To  this  plea  the  plaintiff  demurred, — ^the  ground  stated  in  the  margin 
being, — that  the  plea  did  not  afford  any  answer  to  the  action,  but  that, 
on  the  contrary,  it  showed  that  the  plaintiffs  were  entitled  to  recoTei 
the  costs  of  the  action  therein  mentioned  against  the  defendant. 

Joinder  in  demurrer. 

Norman^  in  support  of  the  demurrer. — ^The  objections  intended  to  be 
relied  on  by  the  defendant,  are,  that  the  arbitrator,  in  directing  a  ver- 
dict to  be  entered  for  the  lessors  of  the  plaintiff,  has  exceeded  the  sub- 
mission, and  that  the  award  is  not  final,  and  is  by  such  finding  rendered 
uncertain,  repugnant,  defective,  and  void,  and  that  no  action  will  lie 
upon  it.  It  is  submittd,  however,  that  the  direction  that  « a  verdict 
shall  be  entered  for  the  lessors  of  the  plaintiff,"  is  a  mere  informal  mode 
of  determining  the  cause  in  their  favour :  it  does  not  amount  to  a  di- 
rection that  a  verdict  shall  be  entered  for  John  Doe ;  and  therefore 
does  not  fall  within  those  cases  where  it  has  been  held  that  an  award 
directing  a  verdict,  wher^  there  is  no  power  to  enter  a  verdict  by  the 
submission,  is  bad.  The  arbitrator  could  not  have  come  to  the  conclu- 
sion he  did,  unless  he  meant  substantially  to  determine  the  suit  in  favour 
of  the  lessors  of  the  plaintiff.  [Williams,  J. — ^In  Jackson  v.  Clarke, 
M'Clell.  k  Y.  200,t  18  Price,  208,  where  an  arbitrator,  to  whom  a  cause, 
before  being  at  issue,  was  referred  by  rule  of  court,  awarded  thus, — <<  I 
award  and  direct  that  a  verdict  in  this  cause  be  finally  entered  for  the 
^^^-  plaintiffs,  with  2842.  12«.  ^damages," — it  was  held,  that  he  had 
^  exceeded  his  authority  in  directing  the  entry  of  a  verdict,  and 
that,  as  the  award  consisted  of  only  one  sentence,  that  direction  could 
not  be  rejected,  and  the  residue  considered  as  an  award  that  so  much 
money  was  due,  and  to  be  paid,  and  that  therefore  the  award  could  not 
be  supported  either  by  attachment  or  by  action.]  That  case  was  de> 
cided  at  a  time  when  these  things  were  looked  at  very  differently.  In 
Brooks  v.  Parsons,  1  D.  &  L.  691,  where,  in  a  cause  in  which  several 
issues  were  joined,  a  nominal  verdict  was  taken  for  the  plaintiff,  subject 
to  the  certificate  of  an  arbitrator,  who  was  <<  to  direct  a  verdict  to  be 
entered  for  such  sum  as  he  should  find  to  be  really  due,  &c.,  the  costs 
of  the  cause  to  abide  the  event  of  the  certificate;"  and  the  arbitrator 
certified  that  <<  a  verdict  should  be  entered  in  the  cause  for  the  plaintiff 
for  the  sum  of  14/.  16f.  8(2.,"  but  did  not  find  on  each  issue, — it  was 
held  by  Patteson,  J.,  that  the  certificate  was  bad.  That,  however,  has 
since  been  overruled :  see  Hobson  v.  Stewart,  4  D.  &  L.  589,  Wilcox  o. 
Wilcox,  4  Exch.  501,t  Phillips  v.  Higgins,  2  L.  M.  &  P.  855,  and  Hum- 
phreys V.  Pearce,  7  Exch.  696.t    ^^®  tendency  of  the  decisions  of  late 
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jeara  has  been  to  uphold  the  award  where  the  court  can  fairly  ascertain 
the  intention  of  the  arbitrator.    [Williams,  J. — Jackson  v,  Clarke  was 
recognised  in  Donlan  v.  Brett,  2  Ad.  &  S.  844  (E.  G.  L.  R.  toI.  29), 
4  N.  ft  M.  854  (B.  G.  L.  R.  vol.  80),  and  in  Cook  v.  Gent,  18  M.  ft  W. 
364,t  S  D.  ft  L.  271, 14  M.  ft  W.  680.t    In  Spooner  v.  Payne,  4  C.  B. 
328  (E.  G.  L.  R.  vol.  56),  by  an  indenture  of  submission  it  was  left  to  the 
arbitrator  to  find,  amongst  other  things,  whether  the  plaintifi'  was  liable 
to  discharge  a  sum  of  money  secured  by  a  mortgage  executed  by  him  an 
or  about  the  29th  of  September^  1818.    The  arbitrator  found  that  the 
plaintiff  «  was  not  liable  to  discharge  a  sum  of  money  secured  by  mort- 
gage executed  by  him  on  th$  26^A  of  September^  1817,  which  was  by  the 
defendant  produced  *to  me  as  the  mortgage  in  the  said  indenture  ^^^^ 
mentioned  as,  and  by  the  plaintiff  admitted  to  be,  the  mortgage  ex-  ^ 
ecuted  by  the  plaintiff  on  or  abovt  the  2Qth  of  December j  1818.     One  deed 
only  was  mentioned  in  the  indenture  of  submission.  .  Upon  a  plea  of  nul 
tiel  agard,  it  was  contended  that  the  award  was  bad  for  not  determining 
the  liability  of  the  plaintiff  on  the  mortgage  of  the  29th  of  September, 
1818;  but  the  court  held  that  the  award  substantially  decided  the  ques- 
tion, as  only  one  mortgage  was  mentioned ;.  and,  although  the  award  de^ 
scribed  it  improperly  as  of  the  26th  of  December,  1818,  the  difference  of 
the  date  was  to  be  looked  upon  as  a  mere  clerical  error.     In  Howett  v» 
Clements,  1  G.  B.  128  (E.  G.  L.  R.  vol.  50),  by  an  order  of  nisi  prius 
made  in  a  cause  of  Howett  v.  Clements,  a  verdict  was  ordered  to  be  en- 
tered for  the  plaintiff,  damages,  500/.  subject  to  the  award  of  a  barris- 
ter, who  was  thereby  empowered  to  direct  that  a  verdict  should  be  en- 
tered for  the  plaintiff  or  the  defendant,  as  he  should  think  proper,  and 
to  whom  that  cause,  and  also  another  cause  of  Clements  v.  Howett,  and 
all  matters  in  difference  between  the  parties,  were  referred, — the  costs 
of  the  said  suits  respectively  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  and  award  to  be  in  the  discretion  of  the  arbitra- 
tor.    Upon  a  motion  to  set  aside  the  award,  on  the  ground  that  the 
arbitrator  had  improperly  directed  a  verdict  to  be  entered  in  the  sec- 
ond action,  the  order  giving  him  no  power  to  do  so,  Maule,  J.,  said, — 
«  There  undoubtedly  could  not  be  a  formal  verdict  entered  in  the  condi- 
tion in  which  the  second  cause  stood :  the  arbitrator  has  used  the  word 
in  itsfopular  sense."    So,  here,  the  words  used  may  be  popularly  read 
as  an  indication  of  the  arbitrator's  intention  to  decide  substantially  in 
favour  of  the  parties  claiming  to  be  entitled  to  the  possession  of  the 
premises.     A  void  direction  does  not  necessarily  vitiate  the  award: 
Doe  d.  Body  v.  Cox,  4  D.  ft  L.  75.    In  Cock  v.  Gent,  *18  M.  ft  W.  ^^g 
364,t  8  D.  ft  L.  271,  a  cause  was  referred  by  a  submission,  which  *- 
gave  no  express  power  to  direct  a  verdict  to  be  entered :  the  arbitrator 
awarded  that  a  verdict  should  be  entered  for  the  plaintiff,  with  40t. 
damages,  and  costs.     Upon  a  motion  to  set  aside  the  award,  on  the 
ground  that  the  arbitrator  had  exceeded  his  authority,  Parke,  B.,  in  the 
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oovree  of  the  argninenty  obsenres, — <<  Sarely,  the  directing  a  verdict  to 
be  entered  for  40t.y  is  a  anfficieht  indication  that  the  arbitrator  finds  & 
cause  of  action  to  exist  to  that  amount.  Littledale,  J.,  so  treats  it  in 
Cartwright  v.  Blackworth,  1  Dowl.  P.  0.  489."  And,  in  giving  judg- 
ment, he  says :  <<  The  cases  which  have  been  cited  only  show  that  an 
attachment  will  not  be  issued  in  such  a  case.  But  we  ought  not  to  set 
aside  the  award,  unless  we  are  dear  that  it  is  void,  because  then  there 
is  an  end  of  it  altogether.  If  the  plaintiiF  enters  the  verdict,  the  de- 
fendant can  come  to  set  it  aside;  and,  if  the  plaintiff  seeks  to  enforce  it 
by  action  or  attachment,  the  question  may  then  be  raised  whether  he  is 
entitled  to  do  so."  Subsequently,  the  court  discharged  a  rule  which 
had  been  obtained  by  the  plaintiff  to  enforce  the  award  by  Maehment : 
Cock  t^.  Oent,  14  M.  k  W.  680.t  In  Donlan  v.  Brett,  2  Ad.  &  E.  844 
(E.  G.  L.  R.  vol.  29),  4  N.  &  M.  854  (E.  C.  L.  R.  vol.  80),  the  award 
was  ambiguous.  In^Hayward  v.  Phillips,  6  Ad.  k  E.  119  (E.  G.  L.  R. 
vol.  83),  1  N.  k  P.  288  (E.  G.  L.  R.  vol.  86),  the  court  could  not  deal 
with  the  excess,  and  still  leave  a  valid  award.  So,  in  Hawkyard  v. 
Stocks,  2  D.  &  L.  986,  that  portion  of  the  award  which  improperly 
directed  a  verdict  to  be  entered  being  rejected  as  redundant,  enough 
would  not  remain  to  show  which  way  the  arbitrator  had  decided.  Here, 
however,  giving  to  the  words  which  the  arbitrator  has  used  the  only 
legal  construction  of  which  they  are  susceptible,  they  sufficiently  indi- 
cate the  way  in  which  he  meant  to  decide ;  and  the  court  will  struggle 
to  give  effect  to  them. 

^g  .^  *F%eldf  contri. — The  plea  is  good,  inasmuch  as  it  shows  the 
-*  award  to  be  one  which  is  not  capable  of  being  made  the  founda- 
tion of  an  action.  The  meaning  of  the  arbitrator  is  not  to  be  guessed 
at  or  gathered  from  conjecture ;  but  it  b  to  be  gleaned  from  what  he 
has  said,  construing  his  language  in  the  ordinary  way.  He  has  done 
simply  that  which  he  had  no  power  to  do:  and  the  difficulty  cannot  bo 
got  over  by  saying  that  the  words  he  has  used  are  tantamount  to  a 
direction  that  the  lessors  ot  the  plaintiff  are  entitled  to  the  possession 
of  the  premises  sought  to  be  recovered  in  the  action.  It  is  quite  clear 
that  the  court  will  not  allow  a  verdict  to  be  entered  pursuant  to  an 
award,  where  the  arbitrator  had  no  power  to  order  a  verdict  to  be  en- 
tered. In  Hutchinson  v.  Blackwell,  1  M.  &  Scott,  518  (E.  G.  L.  R. 
vol.  28),  8  Bingh.  881  (E.  G.  L.  R.  vol.  21),  by  agreement,  before  the 
cause  was  set  down  for  trial,  the  parties  referred  <Uhe  cause,  and  the 
subject-matter  thereof,  and  the  issue  therein,  and  the  costs  of  suck 
action,"  to  the  award  of  a  barrister :  and  the  court  refused  to  grant  a 
rule  to  enter  up  judgment  pursuant  to  the  arbitrator's  award,  on  the 
ground  that  he  had  no  aqtfaority  to  direct  a  verdict.  In  Gartwrigfat  v. 
Blackworth,  1  Dowl.  P.  G.  489,  an  arbitrator  having  no  power  to  order 
a  verdict,  directed  a  verdict  to  be  entered  for  the  plaintiff  for  2042. ; 
and,  upon  a  rule  for  an  attachment  for  non-payment  of  that  sum, — ^the 
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fame  arguments  having  been  urged,  as  have  been  urged  here,  viz.,  that 
arbitrators  are  not  bound  to  use  precisely  technical  words,  and  that,  if 
the  meaning  of  an  arbitrator  can  be  collected  from  his  words,  it  is  suffi- 
cient,— ^Littledale,  J.,  yielding  to  those  arguments,  said :  «« The  arbi- 
trator, by  directing  a  verdict  to  be  entered  for  204{.,  has  done  that 
which  is  tantamount  to  directing  that  sum  of  money  to  be  paid  by  the 
defendant  to  the  plaintiff.  He  does  not  use  so  many  words,  but  he 
directs  that  to  be  done  which  will  enforce  payment.  If  a  verdict  were 
entered  for  that  sum,  the  ^plaintiff  might,  in  due  course,  issue  p^^- 
ezecution  for  that  amount.  In  the  case  of  Edgell  v.  Dallimore,  '- 
11  J.  B.  Moore,  541  (E.  G.  L.  R.  vol.  22),  8  Bingh.  684  (E.  C.  L.  R. 
vol.  11),  the  Common  Pleas  would  not  grant  an  attachment,  because 
the  arbitrator  had  not  directed  any  sum  of  money  to  be  paid.  But 
here  he  ha$  given  such  a  direction."  But,  in  Donlan  v.  Brett,  2  Ad. 
&  E.  344  (E.  0.  L.  R.  vol.  29),  4  N.  &  M.  854  (E.  G.  L.  R.  vol.  80),  a 
cause,  after  being  set  down  for  trial,  was  referred  by  a  judge's  order, 
with  all  matters  in  difference  between  the  plaintiff  and  defendant,  to  an 
arbitrator,  the  costs  of  the  suit  to  abide  the  event  of  the  award ;  and 
the  order  of  reference  contained  no  power  to  order  a  verdict  to  be 
entered :  the  arbitrator  awarded  that  a  verdict  should  be  entered  for 
the  plaintiff,  for  a  sum  named,  and  did  not  award  that  any  sum  was  due 
or  to  be  paid  to  the  plaintiff  by  the  defendant ;  and  he  further  ordered, 
that,  as  to  the  matters  in  difference,  nothing  was  due  to  either  party : 
the  order  having  been  made  a  rule  of  court,  the  Court  of  Queen's 
Bench  refused  to  grant  an  attachment  for  the  non-payment  of  the 
money.  Lord  Denman  there  said,  in  giving  the  judgment  of  the  court, — 
^  In  this  case,  it  was  contendid,  in  support  of  the  rule,  that  an  award 
that  a  verdict  for  a  sum  named  should  be  entered  for  the  plaintiff,  is 
tantamount  to  an  order  that  the  defendant  shall  pay  so  much  to  the 
plaintiff.  My  Brother  Littledale's  decision  in  Cartwright  v.  Blackworth, 
is  in  favour  of  this  view :  on  the  other  side,  a  case  in  the  Exchequer, — 
Jackson  v.  Clarke, — was  cited  as  being  opposed  to  it.  We  have  con- 
ferred with  my  Brother  Littledale,  and  he  agrees  with  us  that  the  rule 
cannot  be  made  absolute ;  and  he  informs  us  that  he  should  not  have 
decided  as  he  did  in  Cartwright  v.  Blackworth,  if  he  had  been  aware  of 
the  decision  in  the  Exchequer."  And  the  rule  was  discharged.  The 
reasoning  of  the  court  in  that  case  proceeds  on  the  same  principle  as 
the  decision  of  the  Exchequer  in  Jackson  v.  Clarke.    [Williams,  J. — 
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That  ^seems  to  point  rather  to  the  want  of  a  direction  to  pojfy  on 
which  account  there  could  be  no  attachment.]  Neither  can  the 
party  have  an  action.  [Maulb,  J. — He  cannot  have  an  attachment  or 
an  action  upon  the  award ;  but  a  judgment  and  execution,  or  an  action 
upon  the  judgment.  This  submission  provides  for  sending  the  award 
back  to  the  arbitrator.]  Such  a  provision  will  not  enable  the  court  to 
refer  it  back,  where  it  comes  before  them  on  a  demurrer.    [Maulb,  J.— 
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If  the  plaintiff  oomes  with  a  motion,  alleging  a  serious  doubt  upon  the 
construction  of  the  arbitrator's  meaning,  I  apprehend  we  may  refer  it 
back  now.]  The  application  must  for  that  purpose  be  made  within  the 
time  for  moving  to  set  aside  the  award.(a)  [Maulb,  J. — How  do  you 
say  the  arbitrator  should  have  expressed  himself  7]  That  the  defend* 
ant.  was  guilty,  or  that  the  premises  in  dispute  should  be  delivered  up 
to  the  lessors  of  the  plaintiff.  [Williams,  J. — Might  he  have  said,  <«  I 
determine  the  cause  in  favour  of  the  plaintiff  7'*]  Perhaps  he  might :  but 
he  has  not  done  so.  Hay  ward  t^.  Phillips  is  precisely  in  point.  There, 
a  declaration  in  covenant  upon  an  indenture  alleged  one  breach  by  non* 
payment  of  rent,  and  three  by  not  repairing,  &c.  The  defendant 
pleaded, — ^first,  that  the  indenture  was  obtained  by  fraud, — and,  next, 
performance  as  to  the  several  breaches*  The  plaintiff  traversed  the 
fraud,  and  joined  issue  on  the  pleas  of  performance,  except  that  there 
was  an  omission  to  perfect  the  issue  on  the  fourth  plea.  By  order  of 
nisi  prius,  it  was  directed  that  the  jury  should  give  a  verdict  for  the 
plaintiff  on  the  first  issue,  and  damages  assessed  on  the  first  breach  at 
102.,  and  costs  40a.,  subject  to  the  award  of  an  arbitrator,  to  whom  the 
cause  and  all  matters  in  difference  were  referred,  to  order  and  deter- 
^^.^  mine  what  he  should  think  fit  to  be  done  by  the  parties  ^respeet* 
-'  ing  the  matters  in  dispute,  with  liberty  for  him  to  amend  the 
record,  and  to  direct  what  should  be  done  between  the  parties ;  the  costs 
of  the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  and  award  to  be  in  the  arbitrator's  discretion.  The  award 
recited  that  the  only  matter  in  difference,  besides  the  cause,  was  a 
claim  of  20/.  rent ;  and  the  arbitrator  awarded  that  the  verdict  on  the 
first  issue,  and  the  assessment  of  102.  on  the  first  breach,  should  stand, 
and  found  for  the  plaintiff  on  the  three  other  issues,  and  assessed  dama- 
ges upon  each,  directing  the  verdict  to  be  entered  far  the  aggregate  of  the 
damagee  on  the  four  breaehee ;  he  also  directed  that  the  defendant 
should  pay  202.  for  rent,  and  that  the  plaintiff  should  expend  1932.  6a. 
in  repairs,  for  which  purpose  he  should  have  power  to  enter  on  the  pre- 
mises ;  and  that  the  defendant  should  pay  the  costs  of  the  reference 
and  award :  and  it  was  held,  that  the  award  was  entirely  bad,  the  arbi- 
trator having  no  power  to  increase  the  verdict,  and  therefore  not  having 
determined  the  matter  in  dispute.  And  in  Hawkyard  v*  Stocks,  2  D. 
k  L.  936,  a  cause,  after  issue  joined,  having  been  referred  to  arbitra- 
tion, but  no  power  given  to  award  a  verdict, — the  arbitrator  awarded  a 
verdict  to  be  entered  for  the  defendants,  and  directed  the  plaintiffs  and 
defendants  respectively  to  execute  mutual  releases  of  all  manner  of 
actions,  Ac. :  and  it  was  held,  that  the  award  was  bad  for  excess  of 
authority,  and  that  that  portion  of  it  ordering  a  verdict  to  be  entered, 
could  not  be  rejected  as  redundant,  since,  if  struck  out,  the  meaning  of 
the  award  would  be  altered.  In  Bonner  v.  Charlton,  5  East,  139,  it 
was  held,  that,  where  a  verdict  is  taken  for  a  certain  sum,  subject  to  the 

(a)  See  Brookf  v.  Panoni,  13  Law  Joora.,  N.  S.,  Q.  B.  50, 1  D,  a  L.  691. 
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award  of  an  arbitrator,  to  whom  all  matters  in  difference  are  referred 
by  a  rale  of  nisi  prias,  he  cannot  award  a  greater  sum  than  that  for 
which  the  verdict  was  taken,  and,  if  he  do  so,  no  assumpsit  by  impli- 
cation *will  arise  to  pay  even  to  the  extent  of  the  verdict  so  ^^^^ 
taken.  ^ 

Then,  there  are  two  demises  in  the  declaration  in  the  ejectment ;  and 
the  arbitrator  directs  that  the  verdict  shall  be  entered  <<  for  the  lessors  of 
the  plaintiff."  Assuming  that  the  first  objection  can  be  got  over,  the 
award  is  uncertain.  Each  of  the  lessors  claims  the  whole  of  the  land. 
Which  of  them  is  to  have  it  under  this  award  ? 

Norman^  in  reply. — Haywood  v.  Phillips  proceeded  upon  the  ground 
that  the  arbitrator  had  no  power  to  do  that  which  he  assumed  to  do : 
he  had  no  power  to  deal  with  the  verdict,  except  as  to  102.  on  the  first 
breach.  It  was  a  clear  case  of  excess.  The  technical  difficulty  which 
arose  in  Jackson  v.  Clarke  does  not  exist  here.  It  is  difficult  to  say 
that  the  arbitrator  here  has  not  disposed  of  all  that  was  submitted 
to  him,  and,  though  done  in  language  somewhat  informal,  yet  it  is 
clear  enough  to  express  his  intention.  With  regard  to  the  dftible 
demise,  no  difficulty  can  arise.  [Maulb,  J. — That  point  presfhts  no 
difficulty.] 

Maulb,  J.(a) — I  am  of  opinion  that  the  plaintiffii  are  entitled  to 
judgment.  There  are  cases  certainly  which  approach  pretty  nearly  to 
the  present,  but  none  I  think  so  precisely  in  point  as  to  govern  our 
decision.  It  is  quite  clear  that  the  arbitrator  took  into  his  considera- 
tion all  the  matters  he  was  required  to  consider,  and  that  he  came  to  a 
conclusion  as  to  all  the  matters  referred  to  him,  and  that  he  meant  to 
give  expression  to  his  opinion  upon  them,  when  he  made  the  award 
which  is  now  sought  to  be  impeached.  Substantially  he  intended  to 
decide  all  that  he  had  to  decide ;  and  the  language  he  has  used  in 
expressing  that  intention,  is,  in  my  judgment,  clear  enough.  Still,  if 
there  wore  cases  showing  that  the  ^formal  objection  taken  to  the  ^^^^ 
award  is  a  fatal  one,  we  must  abide  by  them,  and  declare  the  award  ^ 
void.  Now,  in  all  the  numerous  cases  which  bare  been  brought  under 
our  notice,  where  a  verdict  was  directed  to  be  entered  for  the  plaintiff, 
the  arbitrator  used  precise,  accurate,  and  technical  language,  the  mean- 
ing of  which  was  perfectly  intelligible,  viz.  that  a  verdict  be  entered. 
If  that  direction  were  obeyed,  it  would  be  by  entry  on  the  record.  If 
the  arbitrator  in  those  cases  had  intended  simply  to  decide  that  the 
plaintiff  was  entitled  to  succeed  in  the  action,  he  would  have  used  the 
expression  he  did,  and  effect  would  have  been  given  to  it  by  entering  a. 
verdict:  all  those  cases  turned  upon  the  question  whether  or  not  th(^ 
arbitrator  exceeded  his  authority  in  directing  a  verdict  to  be  entered^ 
when  that  was  a  tlung  not  authorized  to  be  done  by  the  submission. 
It  is  said,  however,  that  the  fact  of  the  arbitrator  having  directed  a 
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verdict  to  be  entered  for  the  plaintiff,  shows  that  be  meant  to  decide 
that  the  plaintiff  had  a  cause  of  action.  It  may  be,  that,  notwithstand- 
ing the  arbitrator  may  think  the  plaintiff  entitled  to  have  a  verdict  en- 
tered for  him,  and  may  be  bound  to  find  a  verdict  for  him,  yet  the 
plaintiff  might  not  be  entitled  to  recover  anything  upon  that  verdict. 
In  all  the  cases  cited,  the  court  had  to  deal  with  a  strictly  technical 
and  appropriate  expression.  The  entry  of  a  verdict  has  a  perfectly 
well  understood  meaning,  whether  issue  has  been  joined  or  not.  Gene- 
rally speaking,  the  cases  have  been  of  references  after  issue  joined,  and 
the  only  difficulty  was  whether  the  arbitrator  had  not  exceeded  his 
authority.  The  distinction  between  those  cases  and  the  present  is  a 
very  material  one.  There,  the  strict  legal  and  technical  phrase  was 
used.  Here,  the  arbitrator  has  not  adopted  the  proper  phrase.  He 
has  directed  that  the  verdict  shall  be  entered  <«  for  the  lessors  of  the 
plaintiff."  Construing  that  direction  strictly  and  technically,  it  is  one 
*Qni  ^^^^^  cannot  be  ^complied  with.  It  would  be  an  impossibility 
-*  and  an  absurdity,  where  an  issue  i^  joined  in  an  action  between 
A.  k  B.,  to  direct  a  verdict  to  be  entered  for  C.  Technically,  the  les- 
sor of  the  plaintiff  is  as  much  a  stranger  as  if  he  were  not  named  in  the 
record  at  all.  It  must  therefore  be  assumed  that  the  arbitrator  meant 
the  phrase  he  has  used  to  be  taken  in  its  popular  sense.  I  admit,  that, 
if  the  arbitrator  uses  an  expression  which  is  known  to  the  law,  and  his 
direction  cannot  be  complied  with,  the  thing  must  be  left  undone :  bat 
it  by  no  means  follows,  that,  because  untechnical,  it  must  be  wholly  dis- 
regarded. Where  people  use  expressions  which  cannot  be  literally 
interpreted,  we  are  not  therefore  bound  to  treat  them  as  absolute 
nonsense.  When  the  arbitrator  on  the  present  occasion  directs  a  ver- 
dict to  be  entered  for  the  lessors  of  the  plaintiff,  he  says  in  effect  that 
the  lessors  of  the  plaintiff  are  entitled  to  the  possession  of  the  property 
sought  to  be  recovered.  It  is  impossible  to  expound  it  in  any  other 
way,  so  as  to  give  any  sense  at  all  to  the  expression.  Any  one  of  us, 
sitting  anywhere  but  in  a  court  of  justice,  and  construing  any  other 
instrument,  would  perfectly  well  understand  what  the  arbitrator  meant 
to  convey.  It  appears  to  me,  therefore,  that  the  arbitrator  has,  in 
language  which  is  not  susceptible  of  any  other  meaning,  expressed  his 
intention  to  determine  the  matter  submitted  to  him  in  favour  of  the 
persons  who  are  substantially  claiming.  If  he  expresses  that  intention 
in  language  that  is  sufficiently  intelligible,  we  are  bound  to  uphold  his 
award :  there  is  no  precise  rule  by  which  to  interpret  the  expressions 
he  uses.  If  the  arbitrator  had  said,  «'  I  decide  in  favour  of  the  lessors 
of  the  plaintiff,"  or  «<  I  award  and  determine  that  the  lessors  of  the 
plaintiff  are  entitled  to  recover,"  that  would,  I  apprehend,  have  been 
well  enough.  Perhaps  that  would  have  been  a  case  not  quite  so  favour* 
able  to  the  plaintiff  as  this  is.    Entering  a  verdict  for  the  lessors  of  the 
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plaintiff,  is  a  *thing  which  cannot  happen :  it  is  absolately  mean-  ^^^^ 
inglesSy  if  understood  literally.  The  expression  most,  therefore,  '- 
in  my  opinion,  be  understood  to  import  a  direction  such  as  I  have  be- 
fore stated,  viz.  that  the  arbitrator  means  to  decide  in  faTonr  of  the 
parties  claiming  the  possesion  of  the  premises  sought  to  be  recovered. 
In  cases  where  anything  important  to  a  man  is  at  stake,  where  lan- 
guage can  be  construed  strictly,  it  is  more  convenient  that  it  should  be 
so  construed ;  but  that  argument  cannot  apply  to  words  which  if  con- 
strued technically  would  have  no  sensible  meaning.  Perhaps,  in  a  case 
of  this  sort,  such  language  as  is  here  used  is  more  intelligible  than 
words  which  are  more  exact  and  technical.  For  these  reasons,  it  ap- 
pears to  me  that  the  plaintiffs  are  entitled  to  judgment. 

As  to  there  being  two  sets  of  lessors  of  the  plaintiff,  I  am  of  opinion 
that  the  award  sufficiently  shows  the  intention  of  the  arbitrator  to  be 
to  decide  that  the  lessors  of  the  plaintiff  are  entitled  to  succeed  through- 
out the  whole, — that  the  matters  put  in  issue  by  the  pleadings  were  all 
to  be  determined  in  favour  of  the  lessors  of  the  plaintiff.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court  upon  this  demurrer. 

Williams,  J. — I  have  many  reasons  for  wishing  to  agree  with  my 
Brother  Maule  in  this  case :  but  I  regret  to  say  that  I  am  entirely  ua- 
able  to  do  so,  because  I  think  we  are  bound  by  decided  cases  on  the 
point.     Several  of  the  cases  which  were  cited  during  the  argument,  no 
doubt,  are  distinguishable ;  where,  for  instance,  the  courts  hare  decided 
that  no  action  will  lie,  or  attachment  be  granted,  ta  enforce  a  verdict 
directed  by  the  arbitrator  upon  a  submission  enabling  him  to  do  so, — 
the  parties  having  by  their  agreement  prescribed  the  particular  form  of 
remedy.     Again,  there  is  a  large  class  of  cases  *where  the  arbi-  r-^^^ 
trator,  having  no  power  so  to  do,  orders  a  verdict  to  be  entered,  ^ 
and  that  verdict  has  been  held  to  be  no  ground  for  an  attachment. 
These  cases  all  proceed  upon  the  principle  that  an  attachment  is  a  pro- 
ceeding founded  upon  a  supposed  contempt  of  court,  and  the  direction 
that  a  verdict  shall  be  entered  does  not  amount  to  an  order  to  pay,  and 
therefore  the  party  is  not  in  contempt.     There  is,  however,  a  case  of 
Jackson  v.  Clarke,  M'Glell.  &  Y.  200,t  18  Price,  208,  which  has  been 
recognised  in  subsequent  cases,  and  which  is,  as  I  think,  expressly  in 
point,  and  from  the  authority  of  which  I  am  unable  to  make  up  my 
mind  to  come  to  the  conclusion  to  which  my  Brother  Maule  has  come. 
I  may  nevertheless  say,  that,  if  I  were  now  called  upon  to  decide  that 
case,  I  should  decide  it  differently  :  I  should  have  said  that  the  arbi- 
trator had  no  power  to  direct  a  verdict  to  be  entered,  and  therefore 
that  his  award  so  far  was  a  nullity ;  but  that,  as  an  vnmistakeable  inti- 
mation of  his  intention,  though  not  the  subject  of  an  attachment,  yet 
the  award  might  be  enforced  by  action.    The  Coxixt  of  Exchequer,  how- 
ever, held  that  no  action  would  Ue.    I  think  that  decision  was  wrong : 
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but,  inasmuch  as  it  is  precisely  in  point,  and  has  been  recognised  as 
law  by  subsequent  cases,  I  do  not  think  it  right  to  reject  it, — the  more 
so,  as  here  the  matter  is  upon  the  record,  and  we  do  not  usually  set  at 
nought  a  decision  of  a  court  of  co-ordinate  jurisdiction.  I  am  utterly 
unable  to  distinguish  that  case  on  the  ground  suggested  by  my  Brother 
Maule.  It  seems  to  me,  that,  if  the  arbitrator,  having  no  authority  to 
direct  a  verdict  to  be  entered,  has  nevertheless  directed  that  a  verdict 
shall  be  entered,  that  is  an  excess  of  jurisdiction ;  and,  that  being  ex* 
punged«  nothing  remains.  I  therefore  think  our  judgment  ought  to  be 
for  the  defendant* 

^Q^^  Talfouri),  J. — I  am  of  opinion,  with  my  Brother  *Haule,  that 
-'  the  plaintifis  in  this  case  are  entitled  to  judgment.  This  is  a  sub- 
mission of  an  action  of  ejectment  to  an  unprofessional  arbitrator,  with 
a  direction  that  he  shall  make  his  award  in  writing  of  and  concerning 
the  matters  referred,  on  or  before  a  given  day,  and  that  the  costs  of 
the  cause,  and  of  the  reference  and  award,  shall  abide  the  event  of  the 
award.  The  arbitrator,  professing  to  make  his  award  «<  of  and  concern- 
ing the  matter  to  him  referred,"  does  it  in  these  terms, — <«  I  do  award, 
order,  arbitrate,  and  determine  that  the  verdict  in  the  said  cause  ehall 
he  entered  far  the  leeeors  of  the  pktitUiff;  and  I  declare  that  my  costs 
of  and  attending  the  said  reference,  and  of  preparing  and  executing 
this  my  award,  amount  to  the  sum  of  172."  Now,  I  think  no  one  who 
reads  that  award  can  for  a  moment  doubt  that  the  arbitrator  came  to  a 
decision,  and  intended  to  express  it,  when  he  ordered  that  a  verdict 
should  be  entered  for  the  lessors  of  the  plaintiff:  nor  do  I  think  we  are 
precluded  by  the  cases  from  giving  a  construction  to  the  words  used  as 
indicating  the  intention  of  the  arbitrator.  Two  classes  of  cases  were 
cited  during  the  argument,  which  have  no  real  bearing  upon  the  present. 
The  one  class  was  of  cases  where  attachments  were  moved  for.  Now, 
the  courts  will  not  hold  a  party  guilty  of  contempt,  unless  there  is  some 
order  of  the  court  which  has  been  disregarded;  and,  where  the  arbitra- 
tor has  not  given  a  direction  in  terms  for  the  payment  of  money,  the 
court  will  not  imply  it,  or  enforce  its  performance  by  process  of  attach- 
ment. The  other  class  is  of  cases  where  the  court  could  not  act  upon 
the  direction  of  the  arbitrator,  inasmuch  as  he  had  assumed  to  order  a 
verdict  to  be  entered  where  there  was  no  power  reserved  to  him  by  the 
submission  so  to  do.  Each  of  these  classes  of  cases  being  thus  disposed 
of,  there  remains  only  the  case  of  Jackson  v.  Clarke,  M'CIell.  k  Y. 
^Q .-.  200,t  18  Price,  208,  and  *Hayward  v.  Phillips,  6  Ad.  &  E.  119 
^^J  (E.  C.  L.  R.  vol.  88),  1  N.  &  R  288  (E.  C.  L.  R.  vol.  86),  which 
at  all  press.  I  agree  with  my  Brother  Maule,  that  we  may  get  rid  of 
these  two  cases  without  directly  overruling  them.  In  each  of  them  a 
power  was  vested  in  the  arbitrator  to  do  one  thing,  and  he  did  another. 
He  assumed  to  do  a  thing,  viz.  to  order  a  verdict  to  be  entered,  which 
Im  might  have  done  if  the  power  to  do  so  had  been  reserved  to  him  by 
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the  aabmission.  Here,  however,  the  arbitrator  has  assumed  to  do  some- 
thing which  cannot  be  done ;  and  we  are  placed  in  the  position  of  hav- 
ing to  construe  words  which  have  no  technical  meaning,  and  to  deal 
with  them  merely  as  an  indication  of  the  arbitrator's  intention,  which 
manifestly  was,  to  determine  the  matter  referred  to  him  in  favour  of 
the  parties  claiming  the  possession  of  the  premises.  I  agree,  therefore, 
with  my  Brother  Maale  in  thinking  that  the  plaintiffs  are  entitled  to 
judgment  npon  this  demurrer ;  and  I  am  happy  that  the  justice  of  the 
ease  will  enable  us, — ^though  I  regret  that  it  is  without  the  full  concur- 
rence of  my  Brother  Williams, — to  carry  into  effect  the  intention  of 
the  arbitrator.  Judgment  for  the  plaintiffs. 


*BEBRT  V.  ALDERMAN.    Nov.  &  [*95 

To  ft  dadaimtioA  on  %  bSU  of  ezehftogo  drawn  bj  A.  upon  B.  (the  defendnat),  nnd  endorsed  by 
A.  to  C^  and  by  a  to  D.  (the  plnintiff),  the  doftndAnt  pleaded,— 

Kn^  that  there  nerer  wm  nay  Talne  or  ooniideration  for  the  aeoeptanee  of  the  bUl,  or  for  the 
drawing  or  endoraement  thereof  by  A. ;  that  A/s  endoraemeDt  was  in  blank;  that  after  the  bOI 
wan  drawn  and  aoeepted  by  the  defendant,  he  fare  it  to  one  B.  for  the  ipeoial  porpoee  of  getting 
it  diaeoiintod  for  him,  and  paying  orer  the  prooeedi  to  him ;  that  B.  did  not  get  the  bill  die- 
eoanted,  or  pay  oTer  the  money  to  the  defendant,  bnt,  in  fraud  of  ik»  defendant,  and  contrary 
to  tho  i^  fpeoial  pnrpoae,  and  without  the  oonaent  of  the  defendant  or  of  A.,  delirered  the  MU 
to  •ome  panon  to  tha  dafbadant  nnkaowo  ;*  that  C.  noTer  gara  any  Talne  or  oontideiation  for 
the  endorsement  of  the  bill  to  him;  and  that  there  noTer  wm  any  Talue  or  ooniideration  for 
tha  endonement  to  the  plaintiff. 

Seeondly,  tbe  lame  as  abora,  down  to  the  asterisk,  and  than  as  followa ;— ^ihat  0.,  balbre  and  at 
the  time  of  the  endorsement  of  the  bill  to  him,  had  not  notice  of  its  haTing  been  obtiUned  from 
the  defendant  by  fraud ;  and  that  the  plaintiff,  before  and  at  tbe  time  of  the  endorsement  to 
him»  had  notiee  that  the  bill  had  been  obtained  ttom  the  defendant  by  ftrand." 

iTidanea  baring  been  given  by  the  defendant  at  the  trial,  that  tha  bill  had  baen  drawn  and 
accepted  as  alleged  in  the  pleas,  and  that  the  plaintiff  had  been  defrauded  of  it  by  E.,  the 
jadga  roled  that  enough  had  been  proved  to  call  upon  the  plaintiff  to  show  that  he  bad  given 
value  for  Iha  bill  :'the  plaintiff's  evidenoe  failing  to  satisfy  the  Jury,  who^  in  answer  to  questions 
put  to  them  by  the  judge,  found  that  the  bill  had  been  franduienUy  obtoioed  from  the  defend- 
ant by  K,  that  the  plaintiff  was  cognisant  of  tbe  fraud,  and  that  he  gave  no  oonsld  eration  for 
te  bQly  a  vardiet  was  entered  for  the  defendant  npon  both  Issues : — Held,  thai  tha  ruling  wat 
correct  and  the  pleas  substantially  proved. 

Thb  declaration  stated,  that  one  John  Adrian  Meyer,  on  the  7th  of 
September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the  order  of  the  said  John 
Adrian  Meyer,  80Z.,  three  months  after  date ;  and  the  defendant 
accepted  the  said  bill ;  and  the  said  John  Adrian  Meyer  endorsed  the 
same  to  Thomas  Halliday,  who  endorsed  the  same  to  the  plaintiff;  and 
the  defendant  did  not  pay  the  said  bill,  Ac. 

The  defendant  pleaded, — first  that  there  never  was  any  value  or  con- 
sideration whatever  for  the  said  acceptance  of  the  said  bill  of  exchange 
by  him  the  defendant,  or  for  the  drawing  or  endorsement  of  the  said  bill 
of  exchange  by  the  said  John  Adrian  Meyer ;  that  the  said  endorsement 
of  the  said  bill  by  the  said  John  Adrian  Meyer  was  an  endorsement  in 
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blank ;  that,  after  the  said  bill  was  drawn,  and  accepted  by  him  the 
defendant,  he  gave  the  same  to  one  T.  B.  Edwards  for  the  special 
^Qfi1  *P^^P^^®  ^^  getting  the  same  discounted  for  him  the  .defendant, 
•J  and  paying  over  the  money  to  be  received  for  such  discounting  to 
him  the  defendant,  and  for  no  other  purpose  whatsoever;  that  the  said 
T.  B.  Edwards  did  not  get  the  said  bill  of  exchange  discounted  as  afore- 
said, or  pay  over  any  such  money  to  him  the  defendant,  but,  in  fraud 
of  the  defendant^  and  contrary  to  the  said  special  purpose,  and  without 
the  eantent  of  the  defendant  or  the  ecM  John  Adrian  Meyer ^  delivered 
the  said  bill  of  exchange  to  some  person  to  the  defendant  unknown ; 
that  he  the  said  Thomas  Halliday  never  gave,  and  always  held  the  said 
bill  of  exchange  without,  any  value  or  consideration  for  the  said  endorse- 
ment of  the  said  bill  of  exchange  to  him ;  and  that  there  never  was  any 
value  or  consideration  whatever  for  the  said  endorsement  of  the  said  bill 
of  exchange  to  the  plaintiff,  who  always  held  and  now  holds  the  said  bill 
of  exchange  without  any  value  or  consideration  whatever. 

.Secondly,  that  there  never  was  any  value  or  consideration  whatsoever 
for  the  acceptance  of  the  bill  by  the  defendant,  or  for  the  drawing  or 
endorsement  by  Meyer ;  that  the  endorsement  by  Meyer  was  an  endorse- 
ment in  blank ;  that,  after  the  said  bill  of  exchange  was  drawn  and 
accepted  as  aforesaid,  the  defendant  gave  the  same  to  one  Edwards,  for 
th«  special  purpose  of  getting  the  same  discounted  for  the  defendant, 
and  paying  over  the  money  to  be  received  for  such  discounting  to  the 
defendant,  and  for  no  other  purpose  whatever ;  that  Edwards  did  not  get 
the  bill  discounted,  or  pay  over  any  such  money  to  the  defendant,  but,  in 
fraud  of  the  defendant,  and  contrary  to  the  said  special  purpose,  and 
without  the  consent  of  the  defendant  or  Meyer,  delivered  the  bill  to  «ome 
person  to  the  defendant  unknown ;  that  Halliday,  before  and  at  the  time 
of  the  endorsement  of  the  said  bill  of  exchange  to  him,  had  notice  of 
the  bill  having  been  obtained  from  the  defendant  by  fraud;  and 
^^„  *that  the  plaintiff,  before  and  at  the  time  of  the  endorsement  of  the 
-'  bill  to  him,  had  notice  that  the  bill  had  been  obtained  from  the 
defendant  by  fraud. 

Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London 
after  the  last  term.  It  appeared  that  the  defendant,  having  occasion 
for  a  small  sum  of  money,  procured  Meyer  to  draw  the  bill  in  question 
upon  him,  which  he  accepted,  and  placed  in  the  hands  of  Edwards  for 
the  purpose  of  its  being  discounted  for  his,  the  defendant's,  benefit ; 
and  that  Edwards  never  returned  him  either  the  bill  or  the  money. 
There  was  no  direct  evidence  that  the  plaintiff  had  notice  that  the  de- 
fendant had  been  defrauded  of  the  bill. 

The  learned  judge  having  ruled  that  the  above  evidence  was  sufficient 
to  call  upon  the  plaintiff  to  prove  that  he  gave  value  for  the  bill,  the 
plaintiff  stated,  that  the  bill  was  brought  to  him  by  one  Hurd  to  be 
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discoanted ;  and  that  he  gave  him  211.  and  some  irine-warrants  for  it. 
It  appeared  that  Hurd  had  been  sent  to  the  p]ainti£f  by  Halliday ;  bat 
the  plaintiff  swore  that  he  did  not  know  Halliday. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether  the  bill 
had  been  obtained  from  the  defendant  by  Edwards  with  a  fraudulent 
intention, — secondly,  whether  the  plaintiff  had  given  consideration  for 
the  bill, — thirdly,  whether  he  was  cognisant  of  the  fraud  which  had 
been  practised  upon  the  defendant. 

The  jury  answered  the  first  and  third  questions  in  the  affirmative, 
and  the  second  in  the  negative:  and  the  learned  judge  thereupon 
diirected  a  verdict  to  be  entered  for  the  defendant  upon  both  issues ; 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  if  the 
court  should  be  of  opinion  that  he  had  been  improperly  called  upon  to 
prove  consideration. 

Sheej  Serjt.,  now  moved  for  a  rule  nisi  accordingly,  '^and  also  p^q^ 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  evi-  ^ 
dence.  If  all  the  facts  stated  in  the  pleas  bad  been  proved,  they 
would  not  have  amounted  to  an  answer  to  the  action.  [Maule,  J.— -> 
Primfi  facie,  a  bill  imports  consideration.  When  it  is  shown  that  it 
has  been  fraudulently  obtained  from  the  acceptor,  does  not  that  throw 
upon  the  plaintiff  the  onus  of  proving  that  he  gave  consideration  for 
it?]  The  strongest  case,,  probably,  upon  the  subject,  is.  Smith  v. 
Brayne,  20  Law  Journ.  N.  8.,  Q.  B.,  201.  There,  to  assumpsit  on  a 
bill  of  exchange  drawn  by  A.,  and  accepted  by  the  defendant,  payable 
to  the  order  of  the  drawer,  and  by  A.  endorsed  to  B.,  who  endorsed  the 
same  to  the  plaintiff, — the  defendant  pleaded,  that  the  bill  was  drawn 
for  the  accommodation  of  the  defendant,  and  for  the  purpose  of  getting 
it  discounted,  and  was  endorsed  in  blank,  and  delivered  to  the  defendant ; 
that,  before  the  bill  became  due,  the  defendant  delivered  it  to  C,  who 
received  and  held  it  for  the  special  purpose  of  getting  it  discounted  for 
the  defendant,  and  paying  over  the  proceeds  to  the  defendant,  or  of 
returning  the  same ;  that  C.  did  not  get  the  bill  discounted,  or  pay 
over  the  proceeds  to  him,  or  return  the  bill,  but  delivered  the  same  to 
B.  for  the  purpose  of  his,  B.*s,  discounting  it ;  that  B.,  in  violation  of 
the  said  promise,  and  against  good  faith,  without  the  authority  or 
knowledge  of  the  defendant  or  of  C,  without  any  consideration  or  value 
whatever  for  the  said  endorsement,  afterwards  endorsed  the  bill  to  the 
plaintiff;  and  that  there  never  was  any  value  or  consideration  for  the 
defendant's  acceptance,  or  the  said  endorsements.  On  the  part  of  the 
defendant,  evidence  was  given  showing  that  the  bill  was  drawn  as  an 
accommodation  bill,  and  that  G.  had  received  it  in  the  manner  and  for 
the  purpose  alleged  in  the  plea ;  that  he  had  endorsed  it  to  B.  for  the 
purpose  of  his  getting  it  discounted,  who  promised  to  do  so,  and  to  pay 
over  the  money  at  a  stated  ^tirne  and  place ;  that  B.  failed  to  p^gg 
perform  his  promise,  and  had  never  paid  over  any  money  on  ^ 
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account  of  the  bill.  It  was  held,  that,  from  such  evidence,  the  truth 
of  the  allegations  in  the  plea,  as  to  the  endorsement  of  the  bill  to  the 
plaintiff  having  been  against  good  faith  and  without  value,  might  be 
inferred,  and  therefore  that  sufficient  was  shown  to  cast  on  the  plaintiff 
the  onus  of  proving  that  he  had  given  value  for  the  bill,  and,  in  the 
absence  of  such  proof,  to  entitle  the  defendant  to  a  verdict.  But  there 
Lord  Campbell,  in  giving  judgment,  puts  it  on  the  ground,  that, 
"  where  it  is  proved  that  the  person  who  endorsed  the  bill  to  the  plain- 
tiff got  possession  of  it  fraudulently,  the  onus  of  proving  consideration 
is  cast  upon  the  plaintiff."  Here,  however,  there  was  no  evidence 
whatever  that  the  person  who  endorsed  the  bill  to  the  plaintiff  was 
party  to,  or  had  notice  of,  the  fraud  of  Edwards.  In  Bailey  v.  Bidwell, 
IS  M.  &  W.  78,t  2  D.  &  L.  245,  Alderson,  B.,  says  that  the  defendant 
is  bound  to  aver  in  his  plea  both  illegality  and  want  of  consideration. 
[Jbrvis,  0.  J. — Yes ;  to  make  the  plea  a  good  plea,  but  not  to  regulate 
the  proceedings  at  the  trial.  In  Harvey  v.  Towers,  6  Ezch.  656,t  in 
an  action  by  endorsee  against  acceptor  of  a  bill  of  exchange,  to  which 
the  defendant  pleaded  that  the  bill  was  obtained  by  fraud,  and  that  it 
was  endorsed  to  the  plaintiff  without  consideration ;  to  which  the  plain* 
tiff  replied  de  injuria, — it  was  held,  that,  although  the  latter  allegation 
was  necessary  to  render  the  plea  good,  proof  of  the  fraud  cast  on  the 
plaintiff  the  onus  of  proving  consideration.]  There,  the  plea  alleged 
fraud  by  the  party  who  endorsed  the  bill  to  the  plaintiff.  [Jervis,  C 
J. — That  makes  no  difference,  for  this  purpose.  Alderson,  B.,  puts  it, 
that  <«  the  fact  that  a  bill  of  exchange  was  obtained  by  fraud  or  illegality, 
may  reasonably  raise  the  inference  that  it  passed  to  the  holder  without 
consideration,  and  so  change  the  burthen  of  proof.'*]    It  is  impossible 

*1001  ^^  *^^y  ^^^^  there  was  no  evidence  of  fraud  on  the  part  of 
^  Edwards :  but  there  was  no  proof  that  the  plaintiff  had  notice  of 
the  fraud.     The  verdict  was  clearly  against  evidence.     The  plaintiff 
sufficiently  proved  that  he  had  given  value  for  the  bill. 

Jervis,  C.  J.— I  think  the  verdict  was  quite  right.  The  evidence 
showed  that  the  bill  had  been  originally  obtained  from  the  defendant  by 
fraud.  That  being  so,  the  burthen  of  showing  that  he  gave  considera- 
tion for  it,  was  thrown  upon  the  plaintiff.  The  jury  thought  he  did 
not  speak  the  truth.     I  see  no  reason  for  disturbing  the  verdict. 

Talfourd,  J. — I  must  confess  I  thought  at  the  time  that  the  ver- 
dict should  have  been  the  other  way :  but  I  cannot  say  I  am  of  that 
opinion  now. 

The  rest  of  the  court  concurring, 

Bule  refused. 

Holme  V.  Kairper,  5  Binn.  469;  Thompson  SS8;  MTlintock  v.  Commina,  2  M'Lean,  98; 

«.  AnuBtrong,  7  Alabama,  258;  WoodbaU  v.  Holman  v.  Hobton,  8  Homph.  127;  Small  « 

Holmei,  10  Johns.  231 ;  Knigbt  v.  Pngb,  4  Smith,  1  Denio,  583. 
Watts  *  Berg.  445 ;  Jardin  «.  Da?is,  5  Wharton, 
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.•   • 


A.  sad  B.  were  both  in  the  habit  of  eending  ^oods  to  C,  a  factor,  for  eale.  In  the  course  of  his 
dealings  with  C,  B.  parehased  of  him  go(rtlq*l}^Onging  to  A.,  which  were  invoiced  to  him  by 
C.  in  his  own  name ;  though  npon  the  twlance  of  •aebpynts  between  them,  C.  was  indebted  to 
B.  A.  afterwards  filed  an  affidavit  in  the  court  of  bftiilcfUDtcy,  in  which  he  alleged  that  C.  was 
Just] J  and  tmlj  indebted  to  him  in  a  certain  sumrTn^^opds  belonging  to  him  sold  and 
dsiirered  bj  C.  as  the  factor  or  agent  of  A. » to  B.,  aaS  JbfiVhteh  goods  0.  reeeif<ed  payment 
by  means  of  goods  sold  and  delivered  to  him  by  D.,  and  ithich  goods  were  used  by  C.  In  hii 
trade  of  a  cheesemonger.  Upon  this  affidavit,  a  fiat  was  worked  out  against  C.  to  its  termina- 
tioa : — Held,  thai  this  affidavit  did  not  estop  A.  from  suing  B.  for4h^*prine  of  the  goods,  or 
afbid  suffieieni  evidenee  to  sustun  a  plea  of  paymtut  in  that  aetion. '  *','';^  •'• 

Where  eonnsel  at  Uie  trial  elect  to  rely  upon  a  particular  matter  which  is  itserred  bj  the  Judge 
as  a  question  of  law,  he  cannot  afterwards  object  that  it  was  not  presented ^wt^e  .Jury  as  a 
qmatiuiof  Ihoi.  *  y^^*  ^ 

Thb  declaration  was  for  goods  bargained  and  sold  by  the  plaiiiiiff'a 
factor  to  the  defendant.     The  plaintiff  claimed  95{.  Ids. 

•Pleas, — first,  except  as  to  IZ.  16«.  Id.y  never  indebted, —  [-♦-iai 
secondly,  except  as  above,  payment, — thirdly,  except  as  above,  *- 
that  the  goods  were  bargained  and  sold,  with  the  knowledge  of  the  plain* 
tifi^  by  one  William  Oolden,  the  factor  of  the  plaintiff,  as  the  goods  of 
Golden ;  nor  was  it  known  to  the  defendant  that  the  plaintiff  was  inter- 
ested therein ;  that  Golden  was  indebted  to  the  defendant  in  the  sam  of 
28L  1$.  lid.  on  a  bill  of  exchange  dated  the  Slst  of  December,  1852, 
and  drawn  by  Golden  upon  one  T.  Greathead,  for  2Sl,  la.  11(2.,  at  one 
month,  which  bill  was  endorsed  to  the  defendant  by  Golden  ;  that  Great- 
head  and  Golden  failed  to  pay  the  bill ;  and  that  Golden  was,  before  the 
defendant  had  notice  that  the  plaintiff  was  interested  in  the  goods,  in- 
debted to  the  defendant  for  goods  sold  and  delivered,  money  lent,  money 
paid,  interest,  and  money  due  npon  an  account  stated,  which  the  de- 
fendant was  willing  to  set  off  and  allow,  &c., — fourthly,  payment  into 
court  of  1?.  i6«.  Id. 

Issue  thereon. 

The  cause  was  tried  before  Channell,  Serjt.,  at  the  last  assizes  for  Sur- 
rey. The  facts  were  as  follows : — The  plaintiff  was  a  farmer  and  cheese- 
dealer,  and  in  the  habit  of  consigning  cheese  for  sale  to  one  Golden,  a 
cheese-factor,  and  also  a  cheesemonger.  The  defendant  likewise  was  a 
cheesemonger,  and  in  the  habit  of  sending  cheese,  butter,  and  bacon  to 
Golden,  for  sale  on  his  account.  The  goods  in  respect  of  which  this 
action  was  brought,  consisted  of  certain  cheeses  purchased  by  the  de- 
fendant of  Golden  at  a  warehouse  in  the  New  Inn  Yard,  Old  Bailey,  on 
the  door-posts  of  which  appeared  the  names  and  descriptions  of  both 
Golden  and  the  plaintiff,  as  follows, — "  Golden,  Cheese-factor,"  "  Mor- 
gan, cheese-factor."  There  was  contradictory  evidence  as  to  whether 
or  not  the  defendant,  at  the  time  he  bought  the  cheeses  in  question,  know 
that  Golden  was  selling  as  factor :  but  the  invoices  were  made  out  in  hia 
own  name. 

VOL,  XIV.— 12  H  2 
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*1021       ^I^uri^g  ^^^  time  of  the  supply,  rMiioh  took  place  in  January 
■^  and  May,  1853,  Golden  bad  soldgpddi  for  the  defendant,  and  on 

the  balance  of  accounts  the  amount  in^Khfch  Golden  was  indebted  to  the 

•  •   •  •  • 
defendant,  plus  the  bill  mentionQd*jtpr-t!he  plea,  equalled  the  amount  due 

from  the  defendant  to  Golden,*  *••/• 

In  June,  1858,  the  plai^t^Jtl^ed  a  petition  in  the  court  of  bankmptcyy 
with  a  view  to  make  G/^^etiSi  bankrupt ;  and  his  aflSdavit  upon  which 
that  petition  was  fbund^,'  claimed  from  Golden  a  debt  of  702.  5$,  8d.^ 
^^  for  goods  belqh^ng  to  this  deponent,  sold  and  delivered  by  William 
Golden  as  ^tl^'i^Xor  or  agent  of  this  deponent,  to  Stephen  Gouchman 
(the  defendant);  and  for  which  goods  the  said  William  Golden  receired 
paytniJHi  hj  means  of  goods  sold  and  delivered  by  the  said  Stephen  Couch- 
man.(o  '4&e  said  William  Golden,  and  which  goods  were  used  by  the  said 
William  Golden  in  the  trade  of  a  cheesemonger.*'  A  fiat  issued  upon 
the  above  petition,  which  was  worked  out  to  its  conclusion. 

On  the  part  of  the  defendant,  it  was  insisted  that  this  evidence  proved 
the  plea  of  payment,  for  that  the  plaintiff  was  estopped. by  his  affidavit 
from  denying  that  his  agent  had  been  paid  for  the  goods. 

The  question  of  payment  was  not  submitted  to  the  jury ;  the  only 
question  left  to  them,  being,  whether  the  goods  were  sold  by  Golden  in 
his  own  name,  and  without  notice  to  the  defendant  that  the  plaintiff  was 
interested  therein,  as  alleged  in  the  plea. 

The  jury  found  that  they  were  not ;  and  accordingly  a  verdict  was 
entered  for  the  plaintiff  for  95Z.  19«.,  leave  being  reserved  to  the  de« 
fendant  to  move  to  enter  a  verdict  for  him  on  the  plea  of  payment,  or  to 
reduce  the  verdict  by  70?.  5s.  8d, 

Lu%h^  on  a  former  day  in  this  term,  accordingly  obtained  a  rule  calling 
♦10^1  upon  the  plaintiff  to  show  cause  why  *the  verdict  for  the  plaintiff 
^  on  the  second  issue  should  not  be  set  aside,  and  a  verdict  entered 
for  the  defendant  thereon,  or  why  there  should  not  be  a  new  trial,  or  why 
a  nonsuit  should  not  be  entered,  or  why  the  damages  should  not  be  re- 
duced by  the  sum  of  702.  5«.  8ci. 

Montagu  Chambers  and  Hawkins  now  showed  cause. — There  waa  no 
evidence  to  go  to  the  jury  in  support  of  the  plea  of  payment.  The 
main  question  is,  whether  the  affidavit  filed  by  the  plaintiff  in  the  court 
of  bankruptcy  operated  as  an  estoppel  against  his  afterwards  recover- 
ing the  debt  as  against  the  true  debtor.  Couchman  knew  at  the  time 
he  dealt  with  him,  that  Golden  was  but  a  factor  and  agent,  selling 
cheeses  for  other  persons ;  and  he  must  have  been  conscious,  when  he 
incurred  a  debt  with  him,  that  Golden  was  acting  for  a  principal. 
Had  no  bankruptcy  intervened,  Morgan  might  unquestionably  have 
sued  Couchman  for  the  price  of  the  goods  sold  to  him,  even  after  he 
had  brought  an  action  and  proceeded  to  judgment  against  Golden  for 
the  same  goods.  The  making  the  affidavit  in  bankruptcy  can  have  no 
greater  effect  than  that.     It  may  be  that  Morgan  thought  his  sole 
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remedy  was  against  Oolden.  In  that  he  was  mistaken.  Suppose, 
nnder  the  old  law,  a  plaintiff  had  made  an  affidavit  of  debt  alleging 
that  A.  was  justly  and  truly  indebted  to  him  in  a  certain  sum  for  the 
price  and  varlue  of  goods  sold  and  delivered,  and  it  afterwards  turned 
oat  that  the  real  debtor  was  B.,  would  the  affidavit  estop  the  plaintiff 
from  suing  B.  ?  Clearly  not.  [Maule,  J. — It  is  not  universally  true 
that  the  same  sum  may  not  be  due  from  two  different  persons, — the 
drawer  and  endorser  of  a  bill  of  exchange,  for  instance.  The  way  in 
which  I  understand  it  to  be  put  on  the  other  side,  is  this, — Goods  were 
delivered  by  Conchman  to  Golden  in  payment  of  the  debt  now  claimed 
by  Morgan ;  and  it  is  said  that  that  is  a  payment  which  Morgan  has 
by  his  ^affidavit  ratified  and  affirmed.  The  affidavit  is  not  con-  p^.  ^ . 
€iu9ive  evidence  that  any  payment  actually  took  place.  I  must  ^ 
confess,  that,  if  I  had  had  to  deal  with  the  whole  matter,  I  should  have 
thrown  the  affidavit  overboard  altogether.  To  make  it  enure  as  a  pay- 
ment, two  things  must  concur :  Couchman  must  have  had  a  transaction 
with  Golden  amounting  to  a  payment  of  the  debt  due  to  Morgan,  and 
there  must  have  been  a  ratification  of  that  transaction  by  Morgan. 
Bat  the  fact  is  wanting.  It  was  not  put  to  the  jury :  and,  if  I  had 
been  on  the  jury,  and  the  question  had  been  submitted  to  me,  I  should 
have  found  the  contrary.  Payment  and  ratification  both  are  necessary. 
The  ratification  is  proved ;  but,  as  to  the  payment,  there  is  evidence  of 
the  circumstances  which  are  relied  upon  as  showing  payment,  but  not 
conclusive ;  and  the  jury  have  not  found  payment.]  There  is  no  such 
evidence  of  ratification  of  payment  in  the  shape  of  cheeses,  as  to  satisfy 
a  plea  of  payment.  The  authority  of  the  factor  was,  to  sell  the  cheeses, 
and  receive  money  in  exchange,  not  butter  and  bacon. 

Jju$h  and  21  Ohamber$j  in  support  of  the  rule. — ^At  all  events,  it  was 
a  misdirection  not  to  leave  the  matter  to  the  jury,  if  there  was  any 
question  as  to  the  effect  of  the  affidavit  as  proof  of  payment.  [WiL- 
UAMS,  J. — ^You  assented  to  its  being  treated  as  a  question  of  law  at 
the  trial,  and  cannot  now  say  that  it  was  for  tlie  jury.]  Counsel  do 
not  preclude  themselves  from  taking  advantage  of  a  fact,  by  asking  the 
judge  to  reserve  a  point  of  law.  [Maulb,  J. — It  would  be  incon- 
venient that  there  should  be  a  new  trial,  where  justice  has  been  done 
upon  the  main  point  argued  and  relied  upon.  Williams,  J. — I  do  not 
see  the  slightest  evidence  of  Morgan's  having  so  assented  to  the  trans- 
action between  his  agent  and  Couchman,  as  to  debar  him  of  his  remedy 
against  the  latter.] 

*Maulb,  J. — I  am  of  opinion  that  this  rule  should  be  dis-  r^-trxe 
charged.  The  question  is,  whether  there  was  evidence  that  the  ^ 
money  which  the  plaintiff  seeks  to  recover  was  paid.  The  first  piece  of 
evidence  relied  on  to  show  payment,  was,  the  transaction  which  took 
place  between  Golden  and  Couchman.  It  appears  that  Golden  had 
sold  goods  for  the  plaintiff,. and  also  for  the  defendant :  whatever  arrange- 
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ment,  however,  might  be  made  between  Golden  and  Coachman  as  to 
setting  off  the  price  of  goods  sold  by  the  former  to  the  latter  against 
the  consignments  by  the  latter  to  the  former,  it  cannot,  as  between  these 
parties,  amount  to  payment.  Then,  there  is  the  affidavit  which  the 
defendant  relies  on  as  a  kind  of  estoppel,  in  which  the  plaintiff  speaks 
of  this  transaction  in  a  pro(j|eeding  against  Grolden.  He  does  not,  how- 
ever, in  that  affidavit  state  absolately  that  the  money  was  paid  by  the 
defendant  to  Golden  for  him.  He  states  what  he  chooses  to  consider 
as  payment :  he  says  that  Golden  is  indebted  to  him  for  goods  belong- 
ing to  him  sold  and  delivered  by  Golden,  as  his  factor  or  agent,  to  the 
defendant,  and  for  which  goods  Golden  received  payment  by  means  of 
goods  sold  and  delivered  by  the  defendant  to  Golden,  and  which  goods 
were  used  by  Golden  in  the  trade  of  a  cheesemonger.  That  transac- 
tion does  not  amount  to  anything  like  a  payment  of  the  debt  due  to  the 
plaintiff  from  the  defendant :  and  the  circumstance  of  the  plaintiff  being 
anxious  so  to  treat  it,  does  not  make  it  the  more  so  than  if  hi  had  said 
nothing  about  it.  It  is  not  at  all  in  the  nature  of  payment.  If  the 
facts  detailed  in  the  affidavit  do  not  amount  to  payment,  the  circum- 
stance of  the  plaintiff 's  calling  it  a  payment  will  not  make  it  so.  The  facts 
being  all  detailed,  the  conclusion  that  it  amounted  to  payment  is  a  mere 
matter  of  law  which  the  plaintiff  chose  to  infer.  I  think  the  affidavit 
does  not  show  any  such  facts  as  amount  to  payment ;  nor  do  I  think 

*10B1  ^^^  ^^^  ^^  ^^^  other  facts  which  were  ^given  in  evidence,  as  to 
-*  the  transactions  between  Gt>lden  and  Couchman,  at  all  operated 
as  payment.  It  does  not  appear  that  there  was  any  agreement  that 
anything  which  took  place  between  Golden  and  the  defendant  should 
enure  and  operate  as  payment.  That  being  so,  I  think  the  facts  do  not 
afford  any  inference  from  which  the  jury  could  legitimately  find  the 
issue  on  the  plea  of  payment  for  the  defendant. 

As  to  the  transaction  with  regard  to  the  bill,  the  inference  is  much 
too  remote  to  justify  the  fincUng  of  the  fact  of  its  having  been  paid :  the 
evidence  was  quite  as  consistent  with  its  non-payment.  If,  upon  the 
whole  evidence,  the  jury  had  found  payment,  I  think  they  would  have 
done  wrong.  The  agreement  entered  into  at  the  trial  evidently  was, 
that  the  court  should  deal  with  the  matter  as  it  should  appear  on  the 
learned  Serjeant's  report,  and  reduce  the  verdict  if  upon  the  whole  they 
should  think  it  ought  to  be  reduced.  I  feel  clear  that  it  ought  not  to 
be  reduced. 

Jervis,  0.  J.,  who  had  not  heard  the  whole  of  the  argument,  merely 
expressed  his  concurrence. 

Williams,  J. — ^I  agree  with  my  Brother  Maule  in  thinking  that  this 
rule  should  be  discharged.  The  affidavit  does  not  contain  any  facts 
showing  that  the  transaction  amounted  to  payment  in  point  of  law. 
And  the  evidence  independent  of  the  affidavit  was  dearly  not  such  as 
would  have  justified  the  jury  in  finding  for  the  defendant  on  the  plea 
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of  payment.  The  defcDdant'a  coansel  contended  that  the  plaintiff  was 
in  point  of  law  estopped  by  the  affidavit  from  contesting  the  fact  of 
payment.  That  was  nrged  aa  a  matter  of  law.  The  point  was  dis* 
cossed,  and  mled  against  the  defendant.  Now  it  is  said  that  there  was 
a  scintilla  of  evidence  which  ought  to  have  been  left  to  the  jury,  and 
therefore  there  most  be  a  new  *trial.  The  evidence  was  of  r«^/>i^ 
such  a  nature  that  if  the  jury  had  found  for  the  defendant  upon  '- 
it,  their  verdict  could  not  have  stood.  Independently  of  that,  I  am  of 
opinion  that  it  is  not  competent  to  counsel,  after  making  a  stand  upon 
a  point  of  law,  to  fall  back  upon  the  evidence,  and  afterwards  say  that 
the  matter  ought  to  have  been  submitted  to  the  jury. 

Talfoubo,  J. — I  am  of  the  same  opinion.  This  is  not  a  case  where 
a  matter  of  fact  has  escaped  the  attention  of  the  judge  and  of  the 
counsel.  I  cannot  doubt  that  the  intention  was  that  the  court  should 
consider  the  effect  of  the  affidavit,  as  connected  with  the  rest  of  the 
evidence,  as  showing  payment.  I  think  there  was  no  evidence  whatever 
of  payment.  Rule  discharged. 


EDWARDS  V.  HAVILL.    Nov.  4. 

A  f  eaiel  faaviog  baaa  %  fortnight  wiDdboand  at  Newport^  her  owner  residing  at  Bzeter,  one  day's 
post  from  Kewporti  the  master  borrowed  5/.  from  a  brolcer,  to  enable  bim  to  parobase  provisions 
aeeetsary  for  the  use  of  the  ship : — Held,  that  the  Jury  were  justified  in  inferring  tliat  there  was 
soeb  a  reusona^  neeestf  fy  for  borrowing  the  money,  as  to  render  the  owner  liable  for  it,  thongh 
there  was  no  proof  that  the  goods  might  not  hare  been  obtained  by  the  master  on  credit. 

This  was  an  action  for  money  lent,  work  and  labour  as  a  broker,  &c. 
Plea,  never  indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  last  Summer  Assizes 
at  Bristol.  It  appeared  that  the  plaintiff  was  a  ship-broker  at  Bristol 
and  the  defendant  the  owner  of  a  vessel  called  the  Dart,  of  which  one 
Pearce  was  master.  The  Dart  being  in  the  river  at  Newport,  bound 
for  a  port  in  Ireland,  and  having  been  wind-bound  for  a  fortnight,  the 
master  applied  to  the  plaintiff  for  a  loan  of  5L  to  enable  him  to  purchase 
provisions  to  replenish  his  stock.  The  plaintiff  made  the  advance ;  and 
this,  with  his  commission  of  2s.  6i.,  was  the  sum  sought  '^to  be  r^^OS 
recovered  in  this  action.  The  defendant  resided  at  Exeter,  '- 
which  was  proved  to  be  a  day's  post  from  Newport. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  master  of 
a  vessel  has  no  authority  to  charge  his  owner  for  money  borrowed  for 
the  use  of  the  ship,  except  in  a  case  of  necessity ;  and  that  here  there 
was  no  absolute  necessity,  inasmuch  as  there  was  an  opportunity  of 
communicating  with  the  owner. 

The  learned  judge  directed  the  jury  to  find  for  the  plaintiff  for  the 
amount  claimed,  reserving  leave  to  the  defendant  to  move  to  enter  a 


108  EDWARDS  «.  HAYILL.    M.  T.  1858. 

verdict  for  him,  if  the  court  shoald  be  of  opinion  that  there  was  no  evi- 
dence of  necessity  to  go  to  the  jury. 

Karslake  now  moved  accordingly. — The  plaintiff  did  not  prove  enough 
to  entitle  him  to  recover.  The  master  can  only  charge  his  owner  for 
necessaries ;  and,  to  justify  him  in  so  doing,  the  circumstances  must  be 
such  as  to  show  the  necessity  to  be  urgent.  Robinson  v.  Lyall,  7  Price, 
592.  [Jervis,  0.  J. — That  is,  some  necessity  which  could  not  be  supplied 
by  communication  with  his  owner.  Here,  it  would  require  two  days  at 
least  to  get  the  money  from  the  owner ;  and  the  ship  must  be  detained 
that  time,  even  though  the  wind  should  change.  All  that  was  for  the 
jury.}  The  rule  is  clear :  there  must  be  an  absolute  necessity.  [Jervis, 
G.  J. — A  reoionable  necessity.]  No  necessity  at  all  was  shown  here  to 
barrow  money:  it  did  not  appear  that  the  master  was  unable  to  obtain 
provisions  upon  credit.  This  matter  was  considered  in  the  recent  case 
of  Beldon  t;.  Campbell,  6  Ezch.  886,t  where  Parke,  B.,  says :  "  In  this 
case,  the  point  reserved  for  the  consideration  of  the  court,  was,  whether  the 
owner  of  a  vessel,  who  resided  at  Newport,  was  liable  to  the  plaintiff",  a 
merchant  at  Newcastle,  for  a  sum  of  money  which  had  been  borrowed  by 
*10Q1  ^^^  master  of  the  defendant's  ship  at  *NewcastIe,  for  the  purpose 
-'  of  paying  a  debt  contracted  for  towing  the  vessel  by  a  steam-tug 
into  port,  and  also  for  a  sum  paid  on  a  Saturday  to  a  master  carpenter, 
who  had  been  employed  to  repair  the  vessel.  We  are  of  opinion  that  a 
nonsuit  must  be  entered.  There  is  no  doubt  of  the  power  of  the  master 
by  law  (but  some  as  to  what  extent  it  goes)  to  bind  the  owner.  The 
master  is  appointed  for  the  purpose  of  conducting  the  navigation  of  the 
ship  to  a  favourable  termination ;  and  he  has,  as  incident  to  that  employ* 
ment,  a  right  to  bind  his  owner  for  all  that  is  necessary,  that  is,  upon  the 
legal  maxim, — *  Quando  aliquid  mandatur,  mandatur  et  omne  per  qaod 
pervenitur  ad  illud.'  Consequently,  the  master  has  perfect  authority  to 
bind  his  principal,  the  owner,  as  to  all  repairs  necessary  for  the  purpose 
of  bringing  the  ship  to  its  port  of  destination :  and  he  has  also  power,  as 
incidental  to  his  appointment,  to  borrow  money,  but  only  in  cases  whero 
ready  money  is  necessary,  that  is,  where  certain  payments  must  be  made 
in  the  course  of  the  voyage,  and  for  which  ready  money  is  required. 
An  instance  of  this  is,  the  payment  of  port  dues,  which  are  required  to 
be  paid  in  cash,  or  lights,  or  any  dues  which  require  immediate  cash 
payments.  So  also,  in  the  case  referred  to  in  the  course  of  the  argument, 
where,  a  ship  being  at  the  termination  of  one  voyage,  and  about  to  pro- 
ceed on  another,  money  borrowed  to  pay  the  wages  of  seamen  who  would 
not  go  on  the  second  voyage  without  being  paid,  was  considered  necessary : 
Robinson  v,  Lyall.  But  these  instances  do  not  apply,  where  the  owner 
of  the  vessel  is  living  so  near  the  spot  us  to  be  conveniently  communicated 
with.  In  that  case,  before  the  master  has  any  right  to  make  the  owner 
a  debtor  to  a  third  person,  he  must  consult  him,  and  see  whether  he  is 
willing  to  be  made  a  debtor,  or  whether  he  will  refuse  to  pay  the  money/' 
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[Jeryis,  C«  J. — There,  the  *money  was  borrowed  to  pay  a  debt  r^i-ir^ 
already  incurred :  the  master  was  creating  one  creditor,  to  pay  ^ 
off  another.  Mauls,  J. — It  may  be  to  the  advantage  of  the  owner  to 
borrow  a  small  sam  for  the  purpose  of  buying  provisions :  they  would 
necessarily  be  obtained  upon  better  terms  for  ready  money.  How  did 
it  appear  that  the  master  could  have  obtained  these  small  supplies  upon 
credit  ?3  It  was  for  the  plaintiff  to  make  out  his  own  case,  [Maule, 
J. — The  common  sense  of  the  jury  enabled  them  to  draw  the  inference 
that  credit  could  not  conveniently  be  obtained.]  In  Mackintosh  v. 
Mitcheson,  4  Exch.  175,t  it  was  held,  that,  in  an  action  against  a  ship- 
owner for  goods  supplied  and  money  lent  to  the  master  at  a  foreign  port, 
the  onus  is  on  the  plaintiff  to  prove  that  the  goods  and  money  supplied 
were  necessaries.  [Jeryis,  C*  J. — The  master  here  could  hardly  com- 
municate  with  his  owner.] 

Jrryis,  0.  J. — Mr.  Karslake  does  not  much  press  the  question  whether 
under  the  circumstances  of  a  vessel  being  wind-bound,  the  captain  was 
bound  to  communicate  with  his  owner  before  he  obtained  the  requisite 
supplies  to  enable  him  to  proceed  on  his  voyage.  He  admits  that  the  captain 
most  be  so  provided  as  to  be  ready  at  once  to  take  advantage  of  a  change  of 
wind.  The  simple  question,  therefore,  is,  whether  the  plaintiff  was  bound 
to  show  that  the  master  could  not  get  supplies  upon  credit.  I  think  that 
was  sufficiently  disposed  of.  When  the  captain  showed  that  the  51.  which 
he  obtained  for  the  plaintiff  was  expended  in  the  purchase  of  small  ar- 
ticles of  provision,  and  the  counsel  for  the  defendant  did  not  think  proper 
to  ask  him  whether  he  could  not  have  obtained  them  on  credit,  I  think 
the  jury  might  fairly,  in  the  exercise  of  their  own  common  sense  and 
knowledge  of  business,  come  to  the  conclusion  *that  credit  could  ^^^  ^  ^ 
not  have  been  got.  The  question  of  law,  therefore,  does  not  arise.  *- 
The  jury  must  have  thought  that  there  was  a  reasonable  necessity  for 
borrowing  the  money  for  the  purpose.     I  think  there  should  be  no  rule. 

Maule,  J. — ^I  think  the  jury  must  be  taken  to  have  inferred  from  the 
evidence,  and  from  their  own  knowledge  of  business, — and  I  think  they 
would  have  done  wrong  if  they  had  inferred  otherwise, — that,  practically 
speaking,  it  was  a  reasonable  thing  on  the  part  of  the  master  to  go  into 
the  market  with  ready  money,  to  obtain  the  supplies  which  it  is  admitted 
were  necessary  for  the  ship.  No  doubt  he  might  have  communicated  with 
his  owner :  but  I  think  the  jury  came  to  a  right  conclusion  when  they 
found  that  there  was  a  practical  necessity  for  the  master  to  have  recourse 
to  the  means  he  did  for  obtaining  the  supplies  he  required. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  is  quite  true  that  it  lies 
upon  the  plaintiff  on  an  occasion  of  this  sort  to  show  a  case  of  necessity. 
I  think  Mr.  Karslake's  statement  sufficiently  shows  that  this  was  a  case 
of  necessity,  and  that  the  jury  have  not  acted  improperly. 

Talfourd,  J.,  concurred.  Rule  refused. 

Bon  «  Ship  Active^  2  Wash.  C.  C.  226 ;  P»U    ner,  »8 ;  Joy  «.  AUtn,  2  Woodbo^  4  Mlaot. 
ton  9.  Tbe  Randolpb,  Gilpin,  457 ;  Boreml  v.  The    308^ 
Oolden  Rote,  Bee,  131 ;  Ship  Fortitade,  3  Sam- 


112  APPS  V.  DAY.    M.  T.  1853. 


*112]  *APPS  V.  DAT.    Nov.  5. 

The  court  refased  to  grant  %  role  for  a  neir  trial,  on  tb«  groand  of  the  inralBeiettoy  of  the 
damages,  where  the  jary  had  given  onl  j  <me  farthing  damages  in  an  action  of  trespass  for  taking 
the  plaitttiiF  before  a  magistrate  npon  an  unfounded  charge  of  felony,  merely  beoanse  a  qnestion 
of  cbaraeter  was  involTed. 

This  was  an  action  of  trespass  and  false  imprisonment,  tried  before 
Gresswell,  J.,  at  the  last  assizes  for  Kent  The  only  plea  was,  not 
guilty. 

The  trespass  complained  of  consisted  in  the  defendant's  taking  the 
plaintiff  into  custody  upon  an  unfounded  charge  of  having  stolen  a  ferret, 
and  carrying  him  before  a  magistrate,  by  whom  he  was  fined. 

The  jury  having  found  a  verdict  for  the  plaintiff,  with  one  farthing 
damages,  and  the  learned  judge  having  refused  to  certify,  under  the  2 
&  3  Vict.  c.  24,  s.  2,  to  enable  the  plaintiff  to  obtain  costs, 

Horn  moved  for  a  new  trial,  on  the  ground  of  the  insufficiency  of  the 
damages.  He  referred  to  Page  v,  Garter,(a)  where  a  rule  was  made 
absolute  for  a  new  trial  in  an  action  of  crim.  con.,  on  the  ground  that 
the  verdict  was  againnt  evidence^  though  the  damages  were  under  20?., 
because  it  involved  a  question  of  character. 

Maule,  J. — ^In  the  absence  of  any  special  circumstances,  we  cannot 
interfere  with  the  functions  of  the  jury.  It  was  for  them  to  say  what 
damage  the  plaintiff  had  sustained ;  and  we  have  no  means  of  knowing 
that  their  estimate  was  an  improper  one. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  Kot  reported. 


„  ,  „      *WESTBROOK  v.  THE  AUSTRALIAN  ROYAL  MAIL 
^^^J  STEAM-NAVIGATION  COMPANY. 

SEVEN  OTHERS  ».  THE  SAME.    Nov.  21, 

Bight  separate  actions  having  been  brought  against  a  steam  naTigation  company  by  eight 
sengers,  for  breach  of  eontracty  in  supplying  them  with  a  less  commodious  passage  for  Australia 
than  contracted  for, — the  court  refused  to  stay  the  proceedings  in  seven  of  them  until  the 
trial  of  the  eighth,  Uiough  the  defendants  offered  to  be  bound  in  each  by  the  verdict  in  that  one. 

Eight  actions  having  been  brought  by  eight  different  persons  against 
The  Australian  Royal  Mail  Steam-Navigation  Company,  in  each  of 
which  actions  the  plaintiff  complained  that  the  company,  in  considera- 
tion of  certain  passage  money  paid  by  the  plaintiff,  undertook  to  supply 
him  with  a  second-class  passage  from  Melbourne,  in  Australia,  to  Eng- 
land, and  with  provisions  and  other  requisites  according  to  that  class, 
in  their  ship  called  the  Melbourne ;  and  alleged  for  breach,  that  the 
company,  neglecting  their  duty  in  that  behalf,  did  not  nor  would  pro 
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vide  the  plaintiff  with  a  second-class  passage,  or  with  provisions  and 
requisites  according  to  that  class,  but  with  a  third-class  passage,  and  with 
bad  and  insafficient  provisions  and  accommodation,  whereby  the  plaintiff 
was  pat  to  great  inconvenience,  and  sustained  injury  to  his  health,  &c. 

Lunk  now  moved  that  the  proceedings  in  seven  of  these  actions  might 
be  stayed  until  the  trial  of  the  eighth,  the  defendants  proposing  to  un- 
dertake, in  the  event  of  a  verdict  passed  against  them  in  that  action, 
to  submit  to  an  inquiry  of  damages  in  each  of  the  others.  The  affida- 
vit upon  which  he  moved,  stated  that  all  the  actions  were  brought  under 
precisely  the  same  circumstances,  and  all  by  the  same  attorney. 

Maule,  J. — The  substantial  ground  of  complaint  is  *the  per-  r^^^A 
sonal  inconvenience  and  injury.     It  cannot  be  said  that  <<  Smith"  ^ 
suffered  in  <«  Brown's"  health,  therefore  there  is  no  ground  for  consoli- 
dating the  actions.     However  inconvenient  it  may  be  to  the  company, 
in  the  absence  of  authority  we  cannot  grant  them  the  relief  suggested. 

The  rest  of  the  court  concurring,  Rule  refused. 


TUPPER,  Appellant,  NEWTON,  Respondentr    JViw,  II. 

A  local  pftTiog  aei  enacted  that  no  poraon  sboold  be  capable  of  acUng  at  •  cemmiMioaep  maier  it, 
nnleea  rated  as  an  occapier  of  lands,  Ac.,  witbin  the  town,  and  peueMed  of  a  certain  amovnt 
of  property,  or  nntU  be  had  taken  and  subscribed  a  certain  oath.  In  an  action  against  one  for 
acting  as  a  eommiaaioner  under  the  act  "when  he  was  not  dviy  qualified"  the  delbndant  p«»red 
diat  he  was  rated  and  was  possessed  of  'the  requisite  property  qualification,  but  did  not  prove 
Jtat  he  had  taken  and  subscribed  the  oath  required  by  the  act : — Held,  that  hw  was  net  Wund 
to  proTe  the  oath. 

This  was  an  action  brought  in  the  county  court  of  Kent,  holden  at 
Canterbury,  under  the  3  &  4  W.  4,  c.  cv.  «  An  act  for  paving,  cleans- 
ing, lighting,  watching,  repairing,  and  improving  a  ecrtain  portion  of 
the  parish  of  Heme,  in  the  county  of  Kent,"  to  recover  a  penalty  of 
50{.  from  the  defendant,  for  having  on  the  2d  of  May  last  acted  as  a 
commissioner  in  execution  of  the  said  act,  when  he  was  not  duly  quali- 
fied. 

The  action  was  tried  before  the  county  court  on  the  13th  of  July  last, 
when  the  jury  found  a  verdict  for  the  defendant. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  had  acted  as  a 
commissioner  in  the  execution  of  the  said  act,  on  the  2d  of  May,  1858 ; 
and  the  defendant  proved  that  he  was  a  rate-payer  of  Heme  Bay,  (?) 
and  possessed  freehold  property  in  his  own  right,  exceeding  the  value 
of  50{.  per  annum. 

It  was  admitted  that  the  defendant  had  not  become  dis({ualified  by 
any  of  the  clauses  of  disc^ualification  mentioned  in  the  4tL  section  of 
the  act. 

VOL.  XIV. — 18  I 
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*1 1  f^l      *The  plaintiff's  attorney  required  proof  to  be  given 
■^  defendant  had  taken  and  subscribed  the  oath  mentio 


that  the 
mentioned  and 
directed  by  the  8th  section. 

This  evidence  was  not  given ;  and  the  judge  held  that  it  was  not 
necessary,  for,  that  the  11th  section  of  the  act  referred  to  created  four 
several  offences,  with  a  penalty  of  50{.  attached  to  each ;  and  that,  in 
the  form  of  action  which  the  plaintiff  had  brought,  it  was  not  necessary 
for  the  defendant  to  give  any  other  evidence  than  that  of  his  being  a 
rate-payer  of  Heme  Bay,  and  possessing  sufficient  property  to  qualify 
him  ;  and,  as  the  defendant  proved,  that,  at  the  time  of  his  acting  as 
aforesaid,  he  held  freehold  property  in  his  own  right  exceeding  the 
value  of  502.  per  annum,  and  he  had  not  been  brought  withm  any  of 
the  disqualification  clauses  mentioned  in  the  10th  section  of  the  said 
act,  he  directed  the  jury  to  find  a  verdict  for  the  defendant,  and  which 
they  accordingly  did. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  direction  of 
the  judge  was  correct. 

Channelly  Serjt.,  for  the  appellant. — The  question  in  this  case  tarns 
upon  the  construction  of  certain  clauses  of  the  Heme  paving  act,  8  k 
4  W.  4,  c.  cv.  The  3d  section  appoints  twenty-four  persons  named  to 
be  commissioners  for  carrying  the  act  into  execution.  The  5th  section 
provides  for  their  going  out  of  office  by  ballot ;  and  the  4th  section, 
for  the  election  of  their  successors,  at  a  public  meeting,  by  the  occd- 
piers  of  lands,  tenements,  or  hereditaments,  within  the  said  town. 
The  8th  section  provides  <«  that  no  person  (except  the  persons  nomi- 
nated and  appointed  in  and  by  this  act)  shall  be  capable  of  acting  as  a 
commissioner  in  the  execution  of  this  act,  unless  he  shall  be  rated  as  an 
occupier  of  lands,  tenements,  or  hereditaments  within  the  said  town,  and 
*11B1  ^^^^  really  and  bon&  fide,  in  bis  own  *right,  or  in  the  right  of 
-'  his  wife,  be  seised  or  possessed  of  real  estate  of  the  clear  yearly 
value  of  50!.,  or  be  the  tenant  or  occupier  of  lands,  tenements,  or 
hereditaments  within  the  said  town,  of  the  clear  annual  value  of  502. ; 
nor  shall  any  person  be  capable  of  acting  as  a  commissioner  in  the  exe- 
cution of  this  act  (except  in  administering  the  oath  hereinafter  men- 
tioned) until  he  shall  have  taken  and  subscribed  before  one  or  more  of 
the  said  commissioners  (who  is  and  are  hereby  empowered  to  administer 
the  same)  an  oath,  in  the  words  or  to  the  effect  following,  that  is  to 

say, — «I,  ,  do  swear  that  I  will  faithfully  and  impartially, 

according  to  the  best  of  my  skill  and  judgment,  execute  and  perform 
alt  and  every  the  powers  and  authorities  vested  and  reposed  in  me  as  a 
commissioner  by  virtue  of  an  act  passed  in  the  third  year  of  the  reign 
of  His  Majesty  King  William  the  Fourth,  intituled,  &c.,  so  help  me 
God:'  and  an  entry  or  memorandum  shall  be  made  in  the  book  of  pro- 
ceedings of  the  commissioners,  of  the  taking  and  subscribing  of  such 
oath,  and  of  the  date  of  administering  the  same."    The  9th  section 
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enacts  <<  that  every  person  being  an  inhabitant  householder  within  the 
said  town,  and  being  seised  in  fee  simple  in  possession  of  a  messuage, 
land,  ground,  or  hereditaments  within  the  said  town,  of  the  annual 
value  of  SOL  or  upwards,  clear  of  all  taxes  whatsoever  in  respect  there- 
of, shall  and  may  act  and  be  a  commissioner  under  this  act :  Provided, 
nevertheless,  that  every  such  person  shall,  previous  to  his  acting  as 
such  commissioner,  deliver  to  the  clerk  of  the  said  commissioners,  at 
vome  meeting  of  the  said  commissioners,  a  schedule  or  inventory  in 
writing,  describing  the  situation,  and  the  occupier  or  tenant  of  such 
messuage,  land,  ground,  or  hereditaments,  previously  verified  on  oath 
l>efore  some  justice  of  the  peace  acting  for  the  county  of  Kent,  and 
shall  also  take  and  subscribe  before  one  or  more  of  the  said  commis- 
sioners the  oath  hereinbefore  directed  to  be  taken  by  the  said  ri^^-ij 
^commissioners ;  and  the  clerk  to  the  said  commissioners  for  the  '- 
time  being  is  hereby  required  to  enter  forthwith  such  schedule  or  in- 
ventory in  a  book  to  be  provided  for  that  purpose  by  the  said  commis- 
sioners." The  10th  section  enumerates  various  grounds  of  disquali- 
fication, such  as,  becoming  bankrupt  or  insolvent,  or  interested  in  a 
contract,  fto.  And  the  11th  section  enacts,  <<  that,  if  any  person  not 
being  qualified  as  aforesaid,  or  having  ceased  to  be  qualified  according 
to  the  directions  of  this  act,  or  not  having  taken  and  subscribed  the 
oath  hereinbefore  mentioned,  or  being  disqualified  by  any  of  the  causes 
aforesaid,  shall  act  as  a  commissioner  in  the  execution  of  this  act,  every 
such  person  shall,  for  every  such  oflTence,  forfeit  and  pay  the  sum  of 
502.  to  any  person  who  shall  sue  for  the  same,''  &c.  The  question  is, 
whether  the  defendant  did  enough  when  he  proved  that  he  possessed 
property  of  the  required  value,  and  was  an  inhabitant  rate-payer,  or 
whether  he  was  not  bound  further  to  prove  that  he  had  duly  taken  and 
subscribed  the  oath  prescribed  by  section  8.  The  statute  clearly  meant 
to  apply  to  something  more  than  property  qualification. 

6F.  jRayeSj  contrft,  was  not  called  upon. 

Jbbvis,  C.  J. — ^I  am  of  opinion  that  the  direction  of  the  judge  of  the 
county  court  was  quite  right.  The  charge  against  the  defendant,  is, 
that  he  acted  as  a  commissioner  under  the  Heme  paving  and  lighting 
act,  8  &  4  W.  4,  c.  cv.,  when  be  was  not  duly  qualified,  the  evidence 
was,  that  the  defendant  was  in  all  respects  duly  qualified,  but  there 
was  no  proof  of  the  formal  qualification  by  taking  and  subscribing  the 
oatL  I  think  the  judge  was  quite  right  in  holding  such  proof  to  bo 
unnecessaiy,  and  consequently  that  the  appeal  should  be  dismissed  with 
costs. 

The  rest  of  the  court  concurring, 

Appeal  dismissed,  with  costs. 
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The  withdnwal  ^7  a  dtfoBdaat  of  a  pies  of  infaBcj,  whether  tnie  or  falee,  b  a  miflleieiit  eon- 
fideratioii  for  aa  agnemeiil  on  the  pert  of  the  plaintiff  to  ececpt  a  mailer  in  itirfaftion  of  a 
greater  mm. 

This  was  an  action  for  work  and  labour  as  an  attorney  and  solieitory 
for  money  lent,  money  paid,  and  money  found  due  npon  an  account 
stated. 

Pleas, — ^first,  noTor  indebted, — secondly,  payment, — thirdly,  the  sta- 
tute of  limitations, — ^fonrthly,  infancy, — ^fifthly,  that,  after  the  accru- 
ing of  the  supposed  causes  of  action  in  the  declaration  mentioned,  and 
whilst  the  same  were  subsisting,  and  before  the  commencement  of  this 
suit,  the  plaintiff  levied  his  plaint  against  the  defendant  in  the  county 
court  of  Cheshire  holden  at  Congleton,  then  haying  jurisdiction  in  that 
behalf,  to  recover  the  sum  of  50{.  then  claimed  by  the  plaintiff  to  be 
due  from  the  defendant  to  the  plaintiff,  to  wit,  for  money  lent,  and 
money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  at  his  request, 
and  for  interest  thereon  from  the  14th  of  May,  1846,  and  also  to  reco- 
ver the  same  on  an  account  stated ;  that  the  defendant  then  defended 
himself  against  the  said  plaint,  and,  being  then  and  at  the  time  of  the 
accruing  of  the  said  supposed  causes  of  action  for  which  the  said  plaint 
was  levied  as  aforesaid,  an  infant  under  the  age  of  twenty^one  years, 
gave  due  notice  in  the  said  suit  in  the  said  county  court  that  he  should 
defend  himself  against  the  said  plaint  on  the  ground  of  infancy ;  that 
thereupon,  before  any  trial  had  of  the  said  suit  in  the  said  county 
court,  and  before  the  commencement  of  this  suit,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant,  that  the  defendant  should  pay 
to  the  plaintiff  the  sum  of  80{.,  and  that  the  defendant  should  pay  the 
costs  of  the  plaintiff  by  him  incurred  in  the  said  plaint,  and  that  th(^ 
'^IIQI  defendant  should  make  such  ♦last-mentioned  payments  respect- 
•^  ively,  and  the  plaintiff  should  accept  and  receive  the  said  sum 
of  SOL  and  the  performance  by  the  defendant  of  the  agreement  in  this 
plea  mentioned,  respectively,  in  full  satisfaction  and  discharge,  as  well 
of  the  supposed  causes  of  action  for  which  the  said  plabt  was  so  levied 
as  aforesaid,  as  of  all  causes  of  action  whatsoever  which  the  plaintiff 
then  had  against  the  defendant ;  and  that  afterwards,  and  before  this 
suit,  in  pursuance  and  performance  of  the  said  agreement  in  this  plea 
mentioned,  he  the  defendant  then  paid  to  the  plaintiff  the  said  sum  of 
802.,  and  then  paid  the  costs  of  the  plaintiff  by  him  incurred  in  the  said 
plaint,  and  the  plaintiff  then  accepted  and  received  from  the  defendant 
the  said  sum  of  80{.,  and  the  performance  by  the  defendant  of  the  agree- 
mpnt  in  this  plea  mentioned,  respectively,  in  full  satisfaction  and  dis- 
charge, as  well  of  the  supposed  causes  of  action  for  which  the  said  plaint 
was  levied  as  aforesaid,  as  of  all  causes  of  action  whatsoever  which  the 
plaintiff  then  had  against  the  defendant. 
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The  plaintiff  replied  to  the  fourth  plea,  that  the  work  and  labour 
were  necessary  and  suitable  to  the  then  estate  of  the  defendant,  and 
that  the  money  paid  and  advanced  was  for  necessaries ;  and  he  joined 
iBsae  on  the  first,  second,  third,  and  fifth  pleas,  and  also  on  the  fourth 
8o  far  as  the  same  related  to  the  claim  for  morey  lent  and  money  due 
on  the  account  stated. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  last  assizes 
at  Chester.  No  evidence  was  offered  by  the  defendant  in  support  of 
the  first  four  issues,  but  he  proved  the  agreement  stated  in  the  fifth 
plea. 

For  the  plaintiff,  it  was  submitted,  that,  unless  the  defendant  proved 
that  he  was  an  infant  at  the  time  of  the  proceedings  in  the  county* 
court,  there  was  no  consideration  for  the  agreement  relied  on  in  the 
fifth  plea,  to  take  a  smaller  sum  in  satisfaction  of  a  larger. 


^is  lordship,  however,  told  the  jury,  that  the  only  ^question  r^-inn 
for  them  was,  whether  the  agreement  stated  in  that  plea  related  ^ 
to  all  claims  and  demands  subsisting  between  the  plaintiff  and  defendant 
at  the  time,  or  only  to  the  claim  then  pending  in  the  county  court ;  and 
that,  if  they  were  of  opinion  that  the  80{.  had  been  agreed  to  be  taken 
in  satisfaction  of  all  demands,  they  must  find  the  fifth  issue  for  the  de- 
fendant. 

The  jury  accordingly  returned  a  verdict  for  the  plaintiff  on  the  first 
four  issues,  and  for  the  defendant  on  the  fifth. 

Miller^  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirec* 
tion,  or  for  judgment  non  obstante  veredicto  on  the  fifth  issue. — The 
agreement  to  accept  80{.  in  satisfaction  of  502.  was  without  considera- 
tion, unless  the  plea  had  alleged  that  the  defendant  was  an  infant :  that 
therefore  was  a  material  allegation ;  and  the  learned  judge  ought  to 
hare  told  the  jury,  that,  unless  they  found  that  the  defendant  was  an 
infant  at  that  time,  they  must  return  a  verdict  for  the  plaintiff.  They 
have  in  fact  found  that  he  was  not,  for  they  have  found  that  the  plea 
of  infancy  was  a  false  plea.  The  withdrawing  a  false  plea  could  be  no 
consideration  for  an  agreement  such  as  that  set  out  here.  In  the  notes 
to  Cumber  v.  Waine,  1  Stra.  426,  in  Smith's  Leading  Cases,  Vol.  1,  p. 
150,  it  is  said, — «  The  general  doctrine  in  Cumber  v,  Waine,  i^d  the 
reason  of  all  the  exceptions  and  distinctions  which  have  been  engrafted 
on  it,  may  perhaps  be  summed  up  as  follows,  viz.  that  a  creditor  cannot 
bind  himself  by  a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of 
an  ascertained  debt  of  larger  amount,  such  an  agreement  being  nudum 
pactum.  But,  if  there  be  any  benefit,  or  even  any  legal  possibility  of 
benefit,  to  the  creditor  thrown  in,  that  additional  weight  will  turn  the 
scale,  and  render  the  consideration  suflScient  to  support  the  agreement." 
[Maulb,  J. — ^We  cannot  go  into  the  ^amount  of  the  considera-  rut;!  oi 
tion.  If  the  defendant  says  to  the  plaintiff,  <<  K  you  will  go  to  ^ 
York,  I  will  give  you  1002.,"  or  « If  you  wiU  tear  up  that  paper  I  will 

l2 
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give  you  1002./'  each  of  these  eonstitntes  a  good  consideration.  Here, 
the  defendant  had  pleaded  a  plea  of  infancy  in  the  conntj-conrt ;  and, 
in  consideration  of  his  withdrawing  that  plea,  and  paying  the  costs,  the 
plaintiff  agrees  to  accept  80{.  That  was  an  agreement  founded  upon  a 
good  consideration.]  The  plea  was  a  false  one.  [Williams,  J. — What 
right  have  we  to  assume  that  ?]  The  defendant  has  pleaded  it  again, 
and  has  not  proved  it.  [Jbrvis,  C.  J. — There  is  nothing  on  the  record 
to  show  that  the  defendant  was  not  an  infant  at  the  time  of  the  accru- 
ing of  the  original  cause  of  action.] 

Jebvis,  C.  J. — The  question  is,  whether  or  not  the  averment  of  the 
infancy  of  the  defendant,  in  the  fifth  plea,  was  a  material  averment. 
It  appears  to  me  that  it  was  not.  Whether  the  defendant  was  or  was 
not  an  infant  at  the  time  of  the  accrual  of  the  cause  of  action  in  respect 
of  which  the  plaint  in  the  county  court  was  levied,  his  agreeing  to  with- 
draw that  defence  was  ample  consideration  for  the  plaintiff's  agreeing 
to  forego  a  portion  of  his  demand.  I  think  there  is  no  ground  for  a 
rule. 

The  rest  of  the  court  concurring,  Rule  refused. 


The  d«fendinl»  in  an  aolion  of  slnnder  in  bj  afrMoient  to  giro  him  a  eertain  ram  of 
which  the  words  laid  in  the  deoloration  were  money  :  held,  to  be  n  suflScient  coosider&tion  * 
not  aetionnble,  eompromiflod  with  the  plaintiff    O'Keaon  v.  Barclay,  2  Pcnna.  Rep.  531. 


*122]  *DYNE  V.  NUTLEY.    Nov.  17. 

Under  a  leaie  of  ^  all  that  mennage  or  tenomont,  oaUod,  Ac,  now  or  lat$  ta  the  oeoMfNiiroii  of  C^" 
the  bonndariee  given  not  aoonratelj  defining  the  premisei, — Held,  that  a  "  gateway"  nnder  a 
portion  of  the  mesraage,  and  leading  to  a  yard  behind,  in  which  were  eome  small  honses,  not 
inblnded  in  the  demise^  the  tenants  of  whieh  bad  always  used  tbe  gateway,  did  not  pass,  ia 
the  absence  of  OTidenee  to  show  that  it  had  been  in  the  ezclasive  occupation  of  C. 

Trespass  for  breaking  and  entering  the  land  of  the  plaintiff,  called 
the  gateway,  and  digging  up  the  soil. 

Pleas, — first,  not  guilty. 

Secondly,  that  the  locus  in  quo  was  not  the  plaintiff's  land. 

Thirdly,  that,  before  the  committing  of  the  alleged  trespasses,  Joseph 
Birchall,  William  Orey,  Jeremiah  Bunney,  John  Alexander  Manasseh, 
James  Oeorge  Payne,  James  Bodman,  William  Dredge,  John  Kimber, 
John  Flint,  Thomas  Leonard,  James  Hazell,  Mark  Willis,  Thomas  Sim- 
monds,  and  Frederick  Brown,  trustees  of  St.  Bartholomew's  Charity, 
in  Newbury,  in  the  county  of  Berks,  were  seised  of  the  land  in  question 
in  their  demesne  as  of  fee  ;  that  they  leased  the  same  to  William  Kut- 
ley  (the  defendant)  and  William  Mundy,  to  hold  the' same  for  fourteen 
years  from  the  29th  of  September,  1852 ;  and  that,  by  virtue  of  that 
demise,  the  defendant  and  Mundy  entered  uoon  the  land,  and  upon  the 
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pIaintiiF*8  alleged  possession  thereof,  dag  the  hole,  and  pulled  down  the 
gates,  &c. 

Fonrthlj,  that,  before  the  committing  of  the  trespasses  complained 
of,  the  trustees  of  St.  Bartholomew's  Charity  were  seised  as  of  fee,  and 
leased  the  premises  to  William  Natley  and  Robert  Miindy  for  fourteen 
years ;  that,  by  virtue  of  that  demise,  the  defendant  and  Mundy  entered 
on  the  land,  and  demised  the  same  to  one  Joseph  Corderoy,  to  hold  for 
one  year,  and  so  on  from  year  to  year ;  that  Joseph  Corderoy  entered 
under  that  demise ;  and  that  the  defendant,  by  his  command,  dug  the 
bole,  and  pulled  down  the  gates,  &c. 

^Fifthly,  as  to  the  breaking  and  entering  and  destroying  the  r^^oa 
gates,  that,  before  the  committing  of  the  trespasses,  the  trustees  ^ 
were  seised  in  their  demesne  as  of  fee  of  certain  messuages  and  premi- 
ses, and  also  of  a  yard  and  buildings,  on  the  south  side  of  Speenham 
Land,  in  the  county  of  Berks,  and  demised  and  leased  the  said  yard  and 
buildings  to  the  defendant  for  fourteen  years  from  the  29th  of  Septem- 
ber, 1852,  and  by  deed  granted  to  the  defendant  and  Robert  Mundy  a 
way  for  themselres  and  their  servants ;  and  that  the  defendant  commit- 
ted the  alleged  trespasses  in  the  assertion  of  his  right  of  way. 

The  plaintiff  took  issue  on  the  first,  second,  fourth,  and  fifth  pleas,  and 
traversed  the  third. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  assizes  at  Abing- 
don. The  facts  which  appeared  in  evidence  were  in  substance  as  fol- 
lows : — ^The  plaintiff  was  the  lessee  and  occupier  of  an  inn  called  the 
Fighting  Cocks,  at  Speenham  Land,  near  Newbury,  in  Berkshire,  which 
was  described  in  the  lease  of  the  29th  of  September,  1852,  as, — '^  All 
that  messuage,  tenement,  or  public-house,  on  the  south  side  of  Speen- 
ham Land,  called  The  Old  Fighting  Cocks,  now  or  late  in  the  occupation 
of  Joseph  Corderoy  as  under-tenant  of  William  Nutley,  brewer,  bounded 
on  the  west  by  a  yard,  &c.,  messuage,  or  tenement,  now  in  the  occupation 
of  John  Banker,  cooper,  and  on  the  east  by  a  messuage  or  tenement  now 
unoccupied ;  together  with  all  ways,  &c.,  thereto  belonging  or  appertain- 
ing." The  lease  also  contained  covenants  on  the  part  of  the  lessee  to 
keep  the  tenement,  and  all  outhouses,  kc,  in  repair,  together  with  all 
gates  and  boundaries  thereof,  and  to  keep  the  premises  open  as  an  inn. 

The  Fighting  Cocks  fronted  the  street,  having  a  gateway  under  a  por- 
tion of  it,  leading  to  the  yard  and  outbuildings.  In  this  gateway,  the 
defendant,  who  became  possessed  of  a  house  (used  as  a  beer-shop)  adjoin- 
ing *( which  together  with  the  plaintifi^s  premises  all  formed  part  ^^^  ^ . 
of  one  estate),  dug  a  hole  and  made  a  way  to  his  cellar,  covering  '- 
it  with  a  wooden  fiap.  This,  and  the  breaking  the  gates,  constituted  the 
trespasses  complained  of. 

The  question  was,  whether  the  soil  of  the  gateway  passed  to  the  plain- 
tiff by  the  lease  of  the  29th  of  September,  1852.     The  learned  judge 
ig  the  description  of  the  premises  in  the  lease  ambiguous,  evidence 
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was  gone  into  to  show  what  had  been  in  the  occupation   of  Joseph 
Corderoj. 

It  appeared  that  the  entire  premises  had  originally  been  held  by  one 
tenant,  but  that  they  had  been  severed  about  fourteen  years  ago,  and 
three  small  houses  and  some  other  erections  built  in  the  yard,  the  tenants 
of  which  all  used  the  gateway  without  interruption.  There  was  no  eyi- 
donee  of  any  exclusive  occupation,  or  of  the  exercise  of  any  acts  of  own- 
nership  or  control  by  Corderoy  over  the  gateway,  save  that  he  locked  the 
gates  at  night;  the  key,  however,  being  hung  up  in  a  place  where  all  per* 
sons  using  the  way  could  get  at  it.  The  gates  had  been  origin&lly  put 
up,  and  were  occasionally  repaired,  and  from  time  to  time  renewed,  by 
and  at  the  expense  of  the  owners  of  the  fee. 

The  learned  judge  told  the  jury  that  the  description  in  the  lease  of  the 
boundary  on  the  west  was  incomplete,  and  therefore  it  was  necessary  to 
have  recourse  to  the  evidence  to  show  what  had  been  in  the  occupation 
of  Corderoy :  and  he  left  it  to  them  to  say  whether  or  not  it  had  been 
made  out  to  their  satisfaction  that  the  "gateway''  had  been  in  the  occu- 
pation of  Corderoy. 

The  jury  found  that  it  had  not,  and  accordingly  returned  a  verdict  foi 
the  defendant  on  the  second  issue,  and  for  the  plaintiff  on  all  the  othet 
issues. 

^^otr[  Phipson^  on  a  former  day  in  this  term,  obtained  a  '*'ru1c  nisi  for 
-'  a  new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  evidence.  He  submitted  that  the  learned  judge  should  have 
directed  the  jury,  as  a  matter  of  law,  that  the  gateway  was  part  of  the 
demised  premises  ;  and  that,  at  all  events,  the  evidence  showed  that  it 
formed  part  of  the  subject  of  demise. 

Keating  and  John  Qray  now  showed  cause. — The  jury  were  properly 
directed,  and  they  came  to  a  right  conclusion  upon  the  evidence  before 
them.  The  description  of  the  boundaries  in  the  lease  is  obscure  and 
ambiguous :  it  was  necessary,  therefore,  to  have  recourse  to  the  other 
words,  of  description,  <«  Now  or  late  in  the  occupation  of  Joseph  Cor- 
deroy." The  evidence  showed,  that,  during  Corderoy 's  tenancy,  the 
gateway  was  used  in  common  by  all  the  tenants  of  the  property.  It  is 
quite  consistent  with  the  gateway  being  in  the  occupation  of  nobody. 
[Maulk,  J. — The  rule  of  construction  is,  that  you  must  satisfy  all  the 
words  if  you  can  consistently.  If  the  description  had  been  <<  abutting" 
on  a  passage  and  a  messuage,"  there  would  have  been  no  doubt.  A 
cabbage-garden  on  the  other  side  of  the  road,  if  occupied  by  Corderoy, 
would  have  passed.]  It  is  perfectly  clear,  as  well  upon  the  description 
in  the  lease,  as  upon  the  parol  evidence,  that  this  gateway  did  not,  and 
never  was  intended  to  pass  by  the  lease  to  the  plaintiff. 

Phipsany  in  support  of  his  rule. — In  Sheppard's  Touchstone,  p.  12, 
it  is  laid  down,  that,  «  by  the  name  of  a  messuage  may  pass  a  house,  a 
curtilage,  a  garden,  an  orchard,  a  dove-house,  a  shop,  a  mill,  as  parcel 
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of  the  same ;  and  eyen  land,  as  hams  and  grounds  (as  paddocks)  attached 
to  the  house."  That  word  alone  is  large  enough  to  include  the  yard 
and  all  the  buildings  at  the  bottom  of  the  yard.  [Maulb,  J. — We 
should  have  nothing  to  inquire  about,  if  there  were  not  words  enough 
*to  include  it.]  In  Doe  d.  Smith  v.  Galloway,  5  B.  &;  Ad.  48  r^-^nr, 
(E.  C.  L.  R.  voL  27),  under  a  lease  of  all  that  part  of  the  park  '- 
called  Blenheim  Park,  situate  and  being  in  the  county  of  Oxford,  and 
now  in  the  occupation  of  Smallbones,  lying  within  certain  specified 
abuttals,  with  all  houses,  &c.,  belonging  thereto,  and  which  are  now  in 
the  occupation  of  Smallbones, — it  was  held  that  a  house  on  a  part  which 
was  within  the  abuttals,  but  not  in  the  occupation  of  Smallbones,  would 
pass.  <<  The  rule,"  said  Parke,  B.,  <<  is  clearly  settled,  that,  when  there 
is  a  sufficient  description  set  forth  of  premises,  by  giving  the  particular 
name  of  a  close,  or  otherwise,  we  may  reject  a  false  demonstration : 
but  that,  if  the  premises  be  described  in  general  terms,  and  a  particular 
de8<nription  be  added,  the  latter  controls  the  former."  Here,  the  pre- 
mises were  described  with  sufficient  accuracy.  And  the  evidence  was 
as  consistent  with  the  notion  that  the  soil  of  the  gateway  passed  by  the 
lease  as  with  the  contrary  notion. 

JsBYis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Doe  d.  Smith  v.  Galloway  is  an  authority  to  show  that  the  learned 
judge  correctly  left  the  case  to  the  jury.  That  which  my  Brother 
Parke  there  lays  down  is  expressly  in  point.  Then,  there  being  no 
misdirection,  the  objection  is  reduced  to  a  verdict  against  evidence. 
I  see  no  reason  to  find  fault  with  the  conclusion  at  which  the  jury 
arrived. 

Maulb,  J. — ^I  am  of  the  same  opinion.  I  think  this  is  a  perfectly 
clear  case.  It  was  an  essential  part  of  the  plaintiff's  case  to  show  that 
the  place  where  the  hole  was  dug  had  been  in  the  occupation  of  Corde- 
roy.  That  disposes  of  the  question  of  misdirection.  Mr.  Phipson  very 
properly  admits  that  this  is  not  like  the  case  where,  after  a  proper 
description  of  the  premises  by  name  or  abuttals,  *there  is  an  r^-igyr 
affirmation  of  the  occupation ;  but  that  here  there  is  an  essential  ^ 
statement  of  the  occupation.  As  to  the  evidence,  I  am  not  disposed  to 
think  the  jury  have  come  to  a  wrong  conclusion.  It  was  for  them  to 
say  whether  or  not  the  evidence  satisfied  them  that  this  gateway  had 
been  in  the  occupation  of  Corderoy.  I  see  no  ground  upon  which  we 
can  or  ought  to  interfere. 

Williams,  J. — I  am  of  the  same  opinion.  Mr.  Phipson  was  con- 
strained to  admit  that  the  words  «<  now  or  late  in  the  occupation  of 
Joseph  Corderoy,"  were  essential  words,  and  not  mere  words  of  demon- 
stration, and  that  it  was  requisite  for  him  to  resort  to  those  words  to 
carry  certain  accretions  which  would  not  have  passed  otherwise.  It 
was  upon  the  face  of  the  lease  a  case  of  equivocation ;  and  the  evidence 
I  think  showed  very  satisfactorily  that  the  gateway  was  not  in  the 
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« occupation"  of  Corderoy.    I  see  no  ground  whatever  for  disturbing 
the  verdict. 

Talfourd,  J.,  concurred.  Bule  discharged. 


THE  GENERAL  STEAM-NAVIGATION  COMPANY  v.  MANN. 

Nov,  4. 

By  the  Adminlty  flailing  regul*tioni,  mftde  porraaat  to  the  14  A  15  Viet  e.  79,  steam-reneh  an 
reqaired  to  exhibit  lights  in  particnlar  positions :  and  the  27th  section  of  the  statute  directs,  that 
when  any  Tessel  proeeodiag  in  one  direction  meets  frveieel  proceeding  in  another  directiott,  and 
th*  vMster  perceivea,  that,  if  both  continue  their  raspectiTC  courses,  they  will  pass  so  near  as  to 
inrolTc  a  risk  of  a  collision,  he  shall  put  his  helm  tcport  In  an  action  by  the  owners  of  a 
tteam-Tcssel  which  had  shown  the  proper  ligfata,  for  a  collision, — ^Hcld,  that  it  was  for  the  jay 
to  say  whether  or  not  tho  master  of  the  other  Tessel  had  disobeyed  the  directions  of  the  statate ; 
and  that  it  did  not  rest  upon  the  master's  opinion  as  to  the  probability  of  a  collision. 

The  26th  section  of  the  14  k  15  Vict.  c.  79,  <<  with  respect  to  the 
♦1 9R1  lights  to  be  carried,  and  other  provision  *to  be  made  for  guard- 
^  ing  against  accidents  from  collision/'  enacts  that  «<the  Lord 
High  Admiral,  or  the  commissioners  for  executing  the  office  of  Lord 
High  Admiral,  shall  from  time  to  time  make  regulations  requiring  the 
exhibition  of  such  lights  bj  such  classes  of  vessels,  whether  steam  or 
sailing  vessels,  within  such  places,  and  under  such  circumstances  aa 
they  think  fit,  and  may  from  time  to  time  revoke,  alter,  or  vary  the 
same ;  and  they  shall  cause  such  regulations  to  be  published  in  the  Lon- 
don (Gazette,  and  to  be  otherwise  publicly  made  known ;  and  such  regu- 
lations shall  come  into  operation  on  a  day  to  be  named  in  such  Graaette ; 
and  they  shall  cause  such  regulations  to  be  printed^  and  shall  furnish  a 
copy  thereof  to  any  owner  or  master  of  a  vessel  who  applies  for  the 
same ;  and  production  of  the  Gazette  containing  such  regulations  shall 
be  sufficient  evidence  of  the  purport  and  due  making  thereof;  and  all 
owners  and  masters  or  persons  having  charge  of  vessels  shall  be  bound 
to  take  notice  of  the  same,  and  shall,  so  long  as  the  same  continue  in 
force,  exhibit  such  lights,  and  no  others,  at  such  times,  within  such 
places,  in  such  manner,  and  under  such  circumstances,  as  are  enjoined 
by  such  regulations ;  and,  in  case  of  default,  the  master  or  other  person 
having  charge  of  any  vessel,  or  the  owner  of  such  vessel,  if  it  appear 
that  he  was  in  fault,  shall,  for  each  and  every  occasion  when  such  regu- 
lations are  infringed,  forfeit  and  pay  a  sum  not  exceeding  202. :  Pro- 
vided always  that  all  regulations  made  by  the  said  Lord  High  Admira!, 
or  commissioners  for  executing  the  office  of  Lord  High  Admiral,  under 
the  authority  of  the  said  recited  acts(a)  or  either  of  them,  and  in  force 
at  the  passing  of  this  act,  together  with  the  penalties  applicable  thereto, 
ahall  continue  and  be  in  force  as  if  the  same  had  been  made  under  this 
act,  until  the  same  be  revoked." 

(a)  9  A  10  Vict  0. 100,  and  11  a  12  Vict  c  SI. 


14  COMMON  BENCH.    (5  J.  SCOTT.)  ]S8 


And  section  27  enacts,  that,  « whenever  any  vessel  proceeding  in 
one  direction  meets  a  vessel  proceeding  in  ^another  direction,  ^^.,  ,^^ 
and  the  master  or  other  person  having  charge  of  either  such  ves-  '- 
Bel,  perceives,  that,  if  both  vessels  continue  their  respective  courses, 
they  will  pass  so  near  as  to  involve  any  risk  of  a  collision,  he  shall  put 
the  helm  of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of  the  other 
vessel,  due  regard  being  had  to  the  tide  and  to  the  position  of  each 
vessel  with  respect  to  the  dangers  of  the  channel,  and,  as  regards  sail* 
ing  vessels,  to  the  keeping  of  each  vessel  under  command;  and  the 
master  of  any  steam-vessel  navigating  any  river  or  narrow  channel, 
shall  keep,  as  far  as  is  practicable,  to  that  side  of  the  fairway  or  mid- 
channel  thereof  which  lies  on  the  starboard  side  of  such  vessel ;  and,  if 
the  master  or  other  person  having  charge  of  any  steam^vessel  neglect 
to  observe  these  regulations,  or  either  of  them,  he  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  501." 

The  power  given  by  the  above  statute  to  the  commissioners  of  the 
Admiralty  was  exercised  by  an  order,  bearing  date  the  1st  of  May,  1852, 
which  came  into  force  on  the  Ist  of  August  in  that  year,  and  which 
made  the  following  provision  as  to  lights : — 

*^  Steam-veMsels.  All  British  sea-going  steam-vessels  (whether  pro* 
polled  by  paddles  or  screws)  shall,  within  all  seas,  gulfs,  channels, 
Btraits,  bays,  creeks,  roads,  roadsteads,  harbours^  havens,  ports,  and 
rivers,  and  under  all  circumstances,  between  sunset  and  sunrise,  exhibit 
Kghts  of  such  description,  and  in  such  manner,  as  hereinafter  men- 
tioned, via. : — 

^^When  under  steamj  a  bright  Kght  at  the  foremast  head,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side. 

M 1.  The  mast-head  light  is  to  be  visible  at  a  distance  of  at  least  five 
miles  in  a  dark  night,  with  a  clear  atmosphere ;  and  the  lantern  is  to 
be  so  constructed  as  to  show  an  uniform  and  unbroken  light  over  an  arc 
of  the  horizon  *of  twenty  points  of  the  compass,  being  ten  points  ^^^  g^ 
on  each  side  of  the  ship,  vis.  from  right  ahead  to  two  points  abaft  *- 
the  beam  on  either  side. 

« 2.  The  green  light  on  the  starboard  side  is  to  be  visible  at  a 
distance  of  at  least  two  miles  in  a  dark  night,  with  a  dear  atmo- 
sphere ;  and  the  lantern  is  to  be  so  constructed  as  to  show  a  uniform 
and  unbroken  light  over  an  arc  of  the  horison  of  ten  points  of  the 
compass,  viz.  from  right  ahead  to  two  points  abaft  the  beam  on  the  star- 
board side. 

<(  3.  The  red  light  on  the  port  side  is  likewise  to  be  fitted  so  as  to 
throw  its  light  the  same  distance  on  that  side. 

<«  4.  The  side  lights  are  moreover  to  be  fitted  with  screens  on  the 
inboard  side,  of  at  least  three  feet  long,  to  prevent  the  lights  from  being 
seen  across  the  bow. 

»  When  at  anchor^ — A  common  bright  light. 
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« Sailing  vesseli.  We  hereby  require  that  all  sailing  yessels,  when 
under  sail,  or  being  towed,  approaching  or  being  approached  by  any 
other  vessel,  shall  be  bound  to  show,  between  sunset  and  sunrise,  a  bright 
light  in  such  a  position  as  can  be  best  seen  by  such  vessel  or  vessels, 
and  in  sufficient  time  to  avoid  collision. 

«  All  sailing  vessels  at  anchor  in  roadsteads  or  fairways  shall  be  also 
bound  to  exhibit,  between  sunset  and  sunrise,  a  constant  bright  light  at 
the  mast-head,  except  within  harbours  or  other  places  where  regulations 
for  other  lights  for  ships  are  legally  established. 

«  The  lantern  to  be  used  when  at  anchor,  both  by  steam-vessels  and 
sailing-vessels,  is  to  be  so  constructed  as  to  show  a  clear  good  light  all 
round  the  horizon." 

The  General  Steam-Navigation  Company  brought  an  action  against 
the  defendant  to  recover  damages  in  respect  of  a  collision  between 
their  steam-vessel  the  Clarence,  trading  between  London  and  Leith, 
^loii  ^^^  ^  sailing  vessel  called  the  Maria,  belonging  to  the  *defend- 
^  ant,  which  took  place  on  Sunday  evening,  the  6th  of  March, 
1858. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Summer  As-* 
sises,  at  Croydon.  The  undisputed  facts  were  as  follows: — The  de- 
fendant's vessel  the  Maria  was  on  the  evening  in  question,  the  time 
being  about  half  past  six,  and  it  being  very  dark,  proceeding  towards 
the  north,  and  the  plaintiff's  vessel  the  Clarence  coming  from  Scotland 
to  London ;  the  Maria  keeping  in  shore,  which  was  her  proper  course, 
and  the  Clarence  outside. 

The  witnesses  on  behalf  of  the  plaintiffs, — the  captain,  the  second 
mate,  three  seamen,  and  a  passenger, — stated,  in  substance,  that  the 
Clarence  was  proceeding  on  her  course,  with  proper  lights  exhibited  at 
the  mast-head  and  on  each  paddle-box;  that  they  first  perceived  the 
Maria  when  about  six  ships'  lengths  off,  coming  towards  them,  a  little 
to  the  port  side ;  that  the  Clarence  immediately  ported  her  helm,  and 
the  people  on  board  the  other  vessel  were  hailed  and  desired  to  do  the 
same ;  and  that  the  Maria  coming  stem  on  struck  the  Clarence  abreast 
of  her  mainmast,  doing  her  considerable  damage. 

The  defendant's  witnesses, — ^the  master,  the  mate,  and  four  seamen 
of  the  Maria, — stated,  that,  just  before  the  happening  of  the  accident, 
the  Maria  was  keeping  her  course  in  shore,  close  hauled ;  that  a  vessel 
was  seen  about  two  miles  off,  showing  three  lights,  vis.  a  bright  light  at 
the  mast-head,  a  green  light  on  the  starboard,  and  a  red  light  on  the 
port  side ;  that,  shortly  afterwards,  the  light  at  the  mast-head  and  the 
green  light  only  were  visible,  which  would  indicate  that  she  was  on  their 
star-board  side ;  that  this  state  of  things  continued  for  several  minutes 
(from  six  to  ten),  when  both  the  red  and  the  green  light  again  became 
visible ;  and  that  then  the  Maria  immediately  ported  her  helm. 
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The  learned  judge,  in  summing  np,  told  the  jury,  that,  '^if  the  r^^oQ 
collision  was  the  result  of  mere  accident,  owing  to  the  darkness  '- 
of  the  night,  or  if  there  was  negligence  on  both  sides,  the  plaintiffs  were 
not  entitled  to  recover.  And,  after  observing  upon  the  evidence,  his 
lordship  continued, — It  appears  to  me  to  be  a  very  unsafe  thing  to  see 
a  vessel  right  a-head  ten  minutes,  and  not  to  steer  as  the  act  of  parlia- 
ment directs  you  shall  do  if  there  be  any  danger  of  collision.  A  steamer 
18  two  miles  off:  all  its  lights  are  seen  for  five  or  six  or  ten  minutes, — the 
account  the  second  mate  gives  is  ten  minutes.  Can  that  state  of  things 
exist  without  there  being  some  danger  of  coUbion?  If  so,  it  is  quite 
clear  that  they  ought  to  put  the  helm  a-port.  Then  it  is  said,  that, 
immediately  afterwards,  one  of  the  lights  disappeared.  If  that  had 
permanently  disappeared,  it  would  be  all  right :  but  the  statement  of 
the  master  is  this : — <«  The  steamer  was  then  two  miles  off;  it  was  one 
point  on  our  starboard  bow.  I  gave  directions  as  to  the  light,  and  saw 
it  go  over  the  starboard  bow.  I  watched  the  steamer  till  I  lost  sight 
of  the  redy  and  saw  the  green  light.  She  came  on  thus  a  very  short 
time.  The  moment  the  red  light  appeared  again,  I  put  my  helm  a-port." 
Why  did  he  put  his  helm  a-port  when  the  red  light  re-appeared  7  Be- 
cause he  knew  that  seeing  all  the  three  lights  was  dangerous.  Why 
did  he  not  do  that  when  he  saw  the  three  lights  before  ?  If  he  had 
done  that,  he  would  have  escaped.  I  am  desirous  of  expressing  an 
opinion  to  this  effect,  so  far  as  it  is  for  me  a  matter  of  law ;  and  that 
is,  that  whatever  be  the  distance,  if  there  is  any  danger  of  a  collision, 
no  man*  can  be  wrong  if  he  puts  his  helm  a-port.  I  think  that  very 
much  supersedes  the  learned  counsel's  reference  to  some  supposed  rule, 
not  always  acquiesced  in,  but  not  in  the  act  of  parliament :  and  the 
object  of  this  with  all  parties  concerned  in  the  administration  of  justice, 
is,  to  endeavour  to  make  those  rules  as  practical  and  practicable  as  they 
can  be  made,  and  to  diminish  the  ^chance,  as  far  as  possible,  of  p^^  »«. 
those  fatal  accidents  that  occur  at  sea.  The  question  for  you,  in  ^ 
point  of  fact,  is  this, — Do  you  believe,  that,  at  the  distance  that  the 
steamer  was  when  she  was  first  seen,  and  was  seen  in  the  way  described 
for  ten  minutes,  there  was  danger  of  collision  7  She  was  first  seen  two 
miles  off,  and  she  was  going  at  the  rate  of  nine  miles  an  hour.  Where 
would  she  be  at  the  end  of  ten  minutes  7  Was  there  any  danger  of  col- 
lision ?  If  you  think  that,  I  must  lay  it  down  as  matter  of  law,  that  the 
defendant's  master  or  mate,  whoever  had  the  command  of  the  vessel, 
ought  to  have  gone  to  the  right,  that  is,  he  ought  to  have  ported  his 
helm.     If  you  think  so,  then  the  plaintiff  will  be  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  147{.,  the  amount 
of  the  damage  sustained. 

Montagu  Ohambere  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The  Lord  Chief  Baron  misconstrued  the  direction  given  in 
the  act  of  parliament,  and  so  misled  the  jury.    It  is  for  the  master  oi 
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other  person  having  charge  of  the  vessel  to  judge  whether  or  not  there 
be  risk  of  collision.  Here,  the  master  of  the  defendant's  vessel  per- 
ceived no  danger  until  all  the  three  lights  opened  upon  him  the  second 
time,  and  then  he  put  his  helm  a-port,  but  too  late  to  avoid  the  collision. 
[Jbrvis,  C.  J. — Suppose  the  master  formed  a  wrong  judgment,  would 
not  the  owner  be  liable  ?]  The  owner  would  not  be  liable,  if  the  master 
swears  he  saw  no  danger  of  a  collision.  His  lordship  put  it  upon  the 
Admiralty  regulation.  [Maulb,  J. — The  only  effect  of  the  Admiralty 
regulation,  is,  to  substitute  the  sailing  directions  there  given  for  the 
rule  of  practice  which  existed  before, — to  make  it  more  effective ;  not 
to  alter  the  proof  of  negligence.]  There  was  no  evidence  here  of  neg- 
ligence on  the  part  of  the  master  of  the  defendant's  vessel. 
*1 514.1  *  Jbrvis,  C.  J. — ^I  see  no  reason  for  finding  fault  with  the 
^  way  in  which  the  Lord  Chief  Baron  left  this  case  to  the  jury« 
and  therefore  I  think  there  ought  to  be  no  rule. 

The  rest  of  the  court  concurring,  Rule  refused.(a) 

(a)  Tilt  ownen  of  the  ICaite  aftmiraHs  prooMded  againit  the  ClarenM  in  the  Admiral^  Ceor^ 
and  there  reeorered  the  amount  of  damage  tutained  by  the  Marin  firom  the  ooUisioa. 
See  17  A  18  Vict  o.  104. 


GRAHAM  and  Another,  Assignees  of  JOHN  BARUGH,  a  Bank- 
rupt, V.  FURBER.    Nov.  11. 

The  taking  of  goodi  by  the  tme  owner  ont  of  the  ''possestion,  order,  or  dieposition"  oY  a  baak- 
mpty  after  a  »eeret  act  of  bankmptey,  bnt  before  the  date  of  the  fiat^  or  the  filing  of  the  petition, 
is  "a  dealing  or  transaction"  with  the  bankmpty  within  the  protection  of  the  133d  section  of 
the  12  A  13  Vict.  e.  106. 

An  order  made  by  the  conrt  of  bankmptey  for  the  sale  of  goods  so  eirenmstanoed,  nnder  &  It^, 
is  not  finally  and  conolosirely  binding  npon  the  owner  of  them. 

Thb  declaration  stated  that  the  plaintiffs,  assignees  of  the  estate  and 
effects  of  John  Barugh,  a  bankrupt,  sued  the  defendant  for  money  pay- 
able by  the  defendant  to  the  plaintiffs  as  such  assignees  as  aforesaid, 
for  money  received  by  the  defendant  for  the  use  of  the  plaintifis  as  snch 
assignees  as  aforesaid,  and  for  money  found  to  be  due  from  the  defend- 
ant to  the  plaintiffs,  as  such  assignees  as  aforesaid,  on  accounts  stated 
between  them ;  and  that  the  plaintiffs,  as  such  assignees  as  aforesaid, 
also  sued  the  defendant,  for  that  whereas,  at  the  time  when  the  said 
John  Barugh  became  bankrupt,  the  said  John  Barugh,  by  the  consent 
and  permission  of  the  true  owner  thereof,  being  a  person  other  than  the 
said  John  Barugh,  had  in  his  possession,  order,  and  disposition,  certain 
goods  whereof  he  was  reputed  owner, — of  all  which  the  defendant,  at 
the  time  when  the  defendant  sold  as  hereinafter  mentioned,  had 
notice ;  that  the  plaintiffs,  as  such  assignees  as  aforesaid,  duly  obtained 
*1S51  *^^  order  of  the  court  of  bankruptcy,  ordering  that  the  said  goods 
^  and  chattela  should  be  sold  and  disposed  of  for  the  benefit  of  the 
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creditors  of  the  said  John  Barngh  under  his  bankruptcy ;  that  the  de- 
fendant, after  the  said  John  Barugh  became  bankrupt,  and  when  he  had 
Bach  notice  as  aforesaid,  and  when  he  knew  that  the  said  John  Barugh 
had  become  and  was  a  bankrupt,  and  when  the  plaintiffs  were  his 
mssignees  as  aforesaid,  and  the  defendant  knew  that  they  were  such 
assignees,  and  before  such  order  was  obtained,  for  the  purpose  of  pre* 
renting  the  plaintiffs,  as  such  assignees  as  aforesaid,  from  selling  and 
disposing  of  the  said  goods  and  chattels  under  and  by  virtue  of  such 
order  as  aforesaid,  when  obtained,  and  of  depriving  the  plaintiffs,  as 
sach  assignees  as  aforesaid,  of  the  benefit  of  such  order,  when  obtained, 
and  of  any  sale  or  disposition  to  be  made  under  or  by  virtue  of  the 
same,  wrongfully  converted  to  his  own  use,  and  sold  and  disposed  of, 
the  said  goods  and  chattels,  and  caused  the  same  to  be  removed  to 
places  and  by  persons  unknown  to  the  plaintiffs ;  whereby  the  plaintiffs, 
as  such  assignees  as  aforesaid,  were  prevented  from  selling  and  dispos* 
ing  of  the  said  goods  and  chattels  under  and  by  virtue  of  the  said  order ^ 
as  they  otherwise  would  have  done,  and  were  entitled  to  do,  and  deprived 
of  the  benefit  of  such  order,  and  of  any  sale  or  disposition  to  have  been 
made  under  and  by  virtue  of  the  same,  and  were  by  the  defendant 
wholly  prevented  from  acquiring  possession  of  the  same  goods  and 
chattels,  as  they  otherwise  would  have  done,  and  were  entitled  to  do ; 
and  the  plaintiffs,  as  such  assignees  as  aforesaid,  claimed  under  the 
money  counts  500/.  for  debt,  and  501.  for  damages  for  the  detention 
thereof,  and  under  the  residue  of  the  declaration  5002. 

Eighth  plea, — That  the  defendant  was  the  true  owner  of  the  said  goods 
and  chattels  during  all  the  times  in  the  said  residue  of  the  declaration 
mentioned ;  and  that,  before  he  had  notice  of  any  act  of  bankruptcy  by 
the  '^said  John  Barugh  committed,  the  defendant  really  and  bon&  ^^^  ^^ 
fide  took  the  said  goods  and  chattels  out  of  the  possession,  order,  ^ 
and  disposition  of  the  said  John  Barugh,  and  into  his,  the  defendant's, 
own  possession,  order,  and  disposition,  and  they  so  remained  until  and 
at  the  time  of  the  filing  of  the  petition  under  which  the  said  John 
Barugh  was  adjudicated  bankrupt  and  the  plaintiffs  appointed  such 
assignees  as  aforesaid ;  and  that  the  acts  alleged  to  have  been  done  as 
in  the  said  residue  of  the  declaration  mentioned,  were  done  before  the 
making  of  the  alleged  order,  and  before  the  defendant  had  any  notice 
thereof;  and  that  the  taking  the  said  goods  and  chattels  as  aforesaid 
out  of  the  said  possession,  order,  and  disposition,  was  a  transaction 
really  and  bonft  fide  made,  done,  and  entered  into,  within  the  true 
intent  and  meaning  of  the  Bankrupt  Law  Consolidation  Act,  1849. 

The  plaintiff  replied  to  the  eighth  plea,  that,  before  and  at  the  time 
when  the  defendant  took  the  said  goods  and  chattels  respectively  out 
of  the  possession,  order,  and  disposition  of  the  said  John  Barugh,  he 
the  defendant  contemplated  that  the  said  John  Barugh  would  shortly 
become  bankrupt,  and  so  took  the  same  out  of  his  possession^  order. 
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and  disposition,  for  the  purpose  of  protecting  them  from  being  sold  or 
disposed  of  for  the  benefit  of  the  said  John  Barugh's  creditors  nnder 
such  bankruptcy.  Thej  also  demurred  to  the  plea,  the  objections 
pointed  out  in  the  margin  of  the  demurrer  being,— «<  that  the  taking 
of  goods  out  of  a  bankrupt's  possession,  is  not  a  contract,  dealing,  or 
transaction  by  or  with  the  bankrupt,  but  is  the  act  of  the  owner  of  the 
goods  alone,  which  may  be  performed  even  against  the  will  of  the 
bankrupt,  or  in  his  absence,  without  his  knowledge ;  and  that  there  is 
no  reason  why  the  owner,  who  has  allowed  the  bankrupt  to  obtain  fic- 
titious credit  down  to  the  time  of  the  actual  bankruptcy,  should  be 
>^1  ^71  *^^'®  ^^  relieve  himself  from  the  penalty  which  thereupon  under 
•'  section  125  (of  the  12  &  18  Vict.  c.  106)  attached ;  and  that, 
even  if  the  removal  is  a  protected  transaction  under  section  133,  it  ia 
the  removal  alone  which  is  made  lawful,  so  as  that  no  proceedings  can 
be  taken  against  the  owner  for  such  removal,  but  the  subsequent  sale, 
made  after  notice,  is  wrongful.'* 

The  defendant  took  issue  and  demurred  to  the  replication  to  the  eighth 
plea, — ^the  objection  to  be  relied  upon  being,  "  that  the  replication  states 
mere  matter  of  vulgar  prejudice,  not  altering  the  character  of  the  act 
justified  by  the  eighth  plea." 

Each  party  joined  in  demurrer. 

Bovill^  in  support  of  the  demurrer  to  the  plea.(a) — The  question  in 
this  case  turns  upon  the  true  construction  to  be  put  upon  the  125th  and 
133d  sections  of  the  12  and  13  Vict.  c.  106.  The  125th  section 
enacts,  ^'  that,  if  any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall, 
by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  hie 
possession,  order,  or  disposition,  any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  alteration. 
^^Qgi  or  disposition  '^as  owner,  the  court  shall  have  power  to  order  the 
^  same  to  be  sold  for  the  benefit  of  the  creditors  under  the  bank- 
ruptcy,"— with  a  proviso  that  the  clause  should  not  invalidate  assign* 
ments  of  vessels  under  the  8  and  9  Yict.  c.  89.  And  the  183d  section 
enacts  *'  that  all  payments  really  and  bonfi  fide  made  hy  any  bankrupt, 
or  by  any  person  on  his  behalf,  before  the  date  of  the  &it,  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  to  any  creditor  of  such  bank- 
rupt, and  all  payments  really  and  bonfi  fide  made  to  any  bankrupt  before 
the  date  of  the  fiat,  or  the  filing  of  such  petition,  and  all  conveyances  by 
any  bankrupt  bon&  fide  made  and  executed  before  the  date  of  the  fiat, 

(a)  The  pointi  for  argument  for  the  plaintifrs,  were,— "That  the  plea  ia  bad,  bat  that»  if  li!» 
good,  the  replication  ii  an  answer  to  it :  That  the  plea  does  not  allege  that  the  remoyal  was  sk 
'  transaction'  by  or  with  the  bankrapt :  That  s.  133,  if  it  applies  at  all,  only  legalises  the  remoral 
itself,  whieh  is  a  reiy  different  thing  flrom  legalising  the  subsequent  sale,  with  notice ;  but  that 
a.  133  does  not  override  a.  125;  and  the  authorities  to  the  contrary  are  not  law :  That  a.  133  was 
for  the  protection  of  those  who,  under  the  old  acts,  were  injured  by  the  general  relation  of  th« 
assignees'  title  to  the  act  of  bankruptcy ;  but  the  <true  owner*  of  s.  125  was  not  under  the  former 
aets  a  person  so  injured;  hie  offence  being  completed  at  the  act  of  bankruptcy,  and  consisting  of 
hia  previous  consent  lasting  down  to  the  act  of  bankruptcy :  the  doctrine  of  relation  has  nothia|p 
lo  do  with  bia  caae :  and  that  the  order  of  the  court  established  the  plaintiff's  right  to  the  gooda.* 
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or  the  filing  of  such  petition,  and  all  contracts,  dealings,  and  transactions 
by  and  with  any  bankrupt  really  and  bon&  fide  made  and  entered  into 
before  the  date  of  the  fiat,  or  the  filing  of  snch  petition,  and  all  executions 
and  attachments  against  the  lands  and  tenements  of  any  bankrupt  bonfi 
fide  executed  by  seizure,  and  all  executions  and  attachments  against  the 
goods  and  chattels  of  any  bankrupt  bonft  fide  executed  and  levied  by 
seizure  and  sale  before  the  date  of  the  fiat,  or  the  filing  of  such  petition, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed  ;  provided  the  person  so  dealing  with, 
or  paying  to,  or  being  paid  by,  such  bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or  attachment  shall  have  issued,  had  not 
at  the  time  of  such  payment,  conveyance,  contract,  dealing,  or  transac- 
tion, or  at  the  time  of  so  executing  or  levying  such  execution  or  attach- 
ment, or  at  the  time  of  making  any  sale  thereunder,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed,"  &c.     It  is  by  confounding  these 
two  very  different  provisions  that  the  courts  have  fallen  into  a  mistake  in 
some  of  the  cases  which  will  be  relied  on  by  the  other  side.  The  doctrine  of 
relation  has  reference  only  to  matters  occurring  after  the  act  of  bankrupt- 
cy: *  whereas,  the  doctrine  of  reputed  ownership  refers  to  things  r^tioQ 
happening  h^art  and  down  to  the  time  of  the  act  of  bankruptcy.  ^ 
The  offence  which  inflicts  upon  the  true  owner  the  loss  of  his  goods,  by 
s.  188,  is,  the  creating  a  fictitious  credit  in  the  trader,  by  permitting  hia 
to  appear  to  the  world  as  the  owner:  whereas,  the  argument  deduced 
from  the  decisions  which  will  be  referred  to,  would  make  the  offence  the 
permitting  the  bankrupt  to  appear  to  be  the  owner  of  the  goods  aftrr  A« 
hoM  cea$ed  to  be  a  trader.     [Jbrvis,  0.  J. — ^Assuming  all  the  cases  you 
are  alluding  to,  to  be  bad  law,  can  we,  as  a  court  of  co-ordinate  jurisdic^ 
tion,  overrule  them,  when  you  have  the  opportunity  of  questioning  them 
in  a  court  of  error?]     The  question  of  reputed  ownership  cannot  depend 
upon  the  relation  to  the  act  of  bankruptcy.     The  21  Jac.  1,  c.  19,  s.  11, 
— ^which  first  introduced  this  doctrine,— enacted,  ^^  that,  if  at  any  time 
thereafter  any  person  or  persons  should  become  bankrupt,  and  at  such 
time  as  they  should  so  become  bankrupt,  should,  by  the  consent  and  per- 
mission of  the  true  owner  and  proprietary,  have  in   their  possession, 
order,  and  disposition,  any  goods  or  chattels  whereof  they  should  be  re- 
puted owners,  and  take  upon  them  the  sale,  alteration,  or  disposition  as 
owners,  that,  in  every  such  case,  the  said  commissioners,  or  the  greater 
part  of  them,  should  have  power  t(\  sell  and  dispose  the  same  to  and  for 
the  benefit  of  the  creditors  which  should  seek  relief  by  the  said  com- 
mission, as  fully  as  any  other  part  of  the  estate  of  the  bankrupt."     At 
the  time  of  the  passing  of  that  act,  acts  of  bankruptcy  were  not  so 
numerous  as  they  now  are,  and  they  were  more  notorious^     That  pro- 
vision was  continued  down  to  the  6  6.  4,  c.  16,  the  72d  section  of  which 
enacted)   '^  that,  if  any  bankrupt,  at   the  time  he  becomes  bankrupt, 
ahftll,  by  the  consent  and  permission  of  the  tnie  owner  thereof,  have 
VOL.  XIV, — ^15  K  2 
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in  his  possession,  order,  or  disposition,  any  goods  or  chattels  whereof  he 
♦iim  ^**  reputed  *owner,  or  whereof  he  had  taken  upon  him  the  sale, 

-*  alteration,  or  disposition  as  owner,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the  creditors 
under  the  commission."  There  was  no  protection  against  relation  until 
the  21  Jac.  1,  c.  19,  the  14th  section  of  which  enacted,  '^  that  no  pur- 
chaser for  good  and  valuable  consideration  should  be  impeached  by  virtue 
of  that  act,  or  any  other  act  theretofore  made  against  bankrupts,  unless 
the  commission  to  prove  him  or  her  a  bankrupt  should  be  sued  forth 
against  such  bankrupt  within  five  years  after  he  or  she  should  become 
a  bankrupt."  The  next  protection  was  given  by  the  19  G.  2,  c.  32,  s. 
1,  which  provided  that  ^'  no  person  who  was  or  should  be  really  andbonfi 
fide  a  creditor  of  any  bankrupt,  for  or  in  respect  of  goods  really  and 
bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bill  or  bills 
of  exchange  really  and  bona  fide  drawn,  negotiated,  or  accepted  by  such 
bankrupt,  in  the  usual  or  ordinary  course  of  trade  and  dealing,  should 
be  liable  to  refund  or  repay  to  the  assignee  or  assignees  of  such  bank- 
rupt's estate,  any  money  which,  before  the  suing  forth  of  such  commis- 
sion, was  really  and  bona  fide,  and  in  the  usual  and  ordinary  course  of 
trade  and  dealing,  received  by  such  person  of  any  such  bankrupt  before 
such  time  as  the  person  receiving  the  same  should  know,  understand,  or 
have  notice  that  he  was  become  a  bankrupt,  or  that  he  was  in  insolvent 
circumstances."  But  there  was  no  clause  protecting  those  who  intrusted 
goods  to  the  bankrupt,  so  as  to  enable  him  to  appear  to  be  the  true 
owner  of  them.  The  46  G.  3,  c.  135,  s.  1, — reciting  that  "  great  in- 
conveniences and  injustice  had  been  occasioned  by  reason  of  the  fair  and 
honest  dealings  and  transactions  of  and  with  traders  being  defeated  by, 
secret  acts  of  bankruptcy  in  cases  not  already  provided  for,  or  not  suffi- 
ciently provided  for,  by  law," — enacted,  "  that,  in  all  cases  of  commis 
♦14.11  ^^^^^  ^^  *bankrupt  thereafter  to  be  issued,  all  conveyances  by,  all 

^  payments  by  and  to,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with,  any  bankrupt,  bona  fide  made  and  entered 
into  more  than  two  calendar  months  before  the  date  of  such  commission, 
should,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt,  be  good  and  efiectual  to  all  intents  and  purposes  whatsoever, 
in  like  manner  as  if  no  such  prior  act  of  bankruptcy  had  been  commit- 
ted, provided  the  person  or  persons  so  dealing  with  such  bankrupt  had 
not  at  the  time  of  such  conveyance,  payment,  contract,  dealing,  or  trans- 
action, any  notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed  ;  or  that  he  was  insolvent,  or  had  stopped  payment."  Then 
came  the  6  G.  4,  c.  16.  If  it  had  been  intended  to  alter  the  law  as  to 
reputed  ownership,  and  to  prescribe  a  difierent  time  within  which  the 
goods  were  to  be  in  the  bankrupt's  possession,  it  would  have  been  done 
then.  But  s.  72  does  nothing  of  the  kind ;  and  none  of  the  protecting 
clauses  have  any  relation  whatever  to  this  doctrine  of  reputed  ownership, 
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— B.  81  enacting,  ^*  that  all  conveyances  by,  and  all  contracts  and  other 
dealings  and  transactions  by  and  with,  any  bankrupt,  bona  fide  made  and 
entered  into  more  than  two  calendar  months  before  the  date  and  issuing 
of  the  commission  against  him,  and  all  executions  and  attachments  against 
the  lands  and  tenements  or  goods  and  chattels  of  such  bankrupt,  bona 
fide  executed  or  levied  more  than  two  calendar  months  before  the  issuing 
of  such  commission,  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  the  person  or  persons  so  deal- 
ing with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  exe- 
cution or  attachment  shall  have  issued,  had  not,  at  the  time  of  such  con- 
veyance, contraot,  dealing,  or  transaction,  or  at  the  time  of  executing 
or  levying  such  execution  or  attachment,  notice  of  any  prior  act  of  bank- 
ruptcy "^by  him  committed;  the  82d  section  rendering  valid  all  1-4^14.0 
payments  made  by  and  to  the  bankrupt  without  notice,  notirith-  ^ 
standing  a  prior  act  of  bankruptcy :  and  the  83d  section  enacting  **  that 
no  person,  or  body  corporate,  or  public  company,  having  in  his  or  their 
possession  or  custody  any  money,  goods,  wares,  merchandises,  or  efiects, 
belonging  to  any  bankrupt,  shall  be  endangered  by  reason  of  the  pay- 
ment or  delivery  thereof  to  the  bankrupt  or  his  order,  provided  such  per- 
son or  company  had  not,  at  the  time  of  such  delivery  or  payment,  notice 
that  such  bankrupt  had  committed  an  act  of  bankruptcy."  Then  came 
the  2  fc  8  Vict  c.  11,  s.  12,  which  enacted  *'  that  all  conveyances  by  any 
bankrupt  bona  fide  made  and  executed  before  the  date  and  issuing  of  the 
fiat  against  such  bankrupt,  shall  be  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  him  committed,  provided  the  person  or  persons  to 
whom  such  bankrupt  so  conveyed  had  not  at  the  time  of  such  conveyance 
notice  of  any  prior  act  of  bankruptcy  by  him  committed."  This  was 
followed  by  the  2  and  3  Vict.  c.  29,  which, — reciting  (but  somewhat  in- 
accurately) the  82d  section  of  the  6  G.  4,  c.  16,  and  also  the  2  &  3  Vict, 
c.  11,  B*  12,  and  further  reciting  that  ^*  it  was  expedient  that  further  pro- 
tection should  be  given  to  persons  dealing  with  bankrupts  before  the  is- 
suing of  any  fiat  against  them," — enacted  ^^  that  all  contracts,  dealings, 
and  transactions  by  and  with  any  bankrupt  really  and  bona  fide  made  and 
entered  into  before  the  date  and  issuing  of  the  fiat  against  him,  and  all 
executions  and  attachments  against  the  lands  and  tenements  or  goods 
and  chattels  of  such  bankrupt,  bona  fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  should  be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed; 
provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or 
at  whose  suit  or  on  whose  account  such  execution  or  attachment  should 
^have  issued,  had  not  at  the  time  of  such  contract,  dealing,  or  r^-iAo 
transaction,  or  at  the  time  of  executing  or  levying  such  execu-  ^ 
tion  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  com- 
mitted :  provided  also  that  nothing  therein  contained  should  be  deemed 
or  taken  to  give  validity  to  any  payment  made  by  any  bankrupt,  being 
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%  frandolent  preference  of  any  creditor  or  creditors  of  each  bankrupt, 
or  to  any  execution  founded  on  a  warrant  of  attorney  or  cognoTit  given 
by  any  bankrupt  by  way  of  such  fraudulent  preference."  The  188d 
aection  of  the  12  &  18  Vict.  c.  106,  is  the  last  of  these  protecting 
clauses.  That  section  is  aimed  at  the  doctrine  of  relation  only,  which 
has  nothing  whatever  to  do  with  reputed  ownership.  Under  s.  125, 
the  offence  is,  the  leaving  the  goods  in  the  hands  of  the  bankrupt  before 
and  up  to  the  time  of  the  bankruptcy,  not  afterwards.  The  reason 
why  the  true  owner  is  made  to  suffer,  is,  because,  by  intrusting  the 
bankrupt  with  them,  and  permitting  them  to  remain  in  his  possession, 
order,  and  disposition,  he  enables  the  bankrupt  to  obtain  a  fictitious 
credit.  It  will  be  said,  that,  inasmuch  as  the  words  of  the  statute  have 
received  a  judicial  interpretation  on  two  or  three  occasions,  it  is  not 
now  open  to  the  plaintiffs,  in  this  court  at  least,  to  argue  upon  the 
reason  and  intent  thereof.  It  is  submitted,  however,  that  these  cmses 
have  proceeded  upon  a  mistake.  In  Ex  parte  Smith,  In  re  Styan,  1 
M.  D.  k  De  G.  218, — ^upon  which  all  the  subsequent  cases  rest, — the 
question  arose  upon  the  assignment  of  a  policy  of  insurance.  The 
bankrupts,  being  indebted  to  Mrs.  Styan  in  88002.,  to  secure  the  pay- 
ment thereof,  in  August,  1888,  executed  a  joint  and  several  bond  to 
her  executors,  and,  as  a  collateral  security,  deposited  with  them  a  policy 
of  insurance  for  25001.  on  the  life  of  one  of  the  bankrupts,  effected  in 
the  Equitable  Assurance  Office.    Notice  of  the  deposit  was  given  to 

4^1441  ^^^  ^^^^  ^°  ^^®  ^^  ^^  March.  The  fiat  issued  on  the  *lst  of 
^  April;  and  the  act  of  bankruptcy  was  alleged  to  have  been 
committed  on  the  15th  of  March  preceding,  by  an  absconding  of  the 
bankrupts  from  their  dwelling-house.  Sir  John  Gross  held  that  there 
was  no  sufficient  evidence  that  the  policy  was,  at  the  time  of  the  bank- 
ruptcy, with  the  consent  of  the  executors,  in  the  possession,  order,  or 
disposition  of  the  bankrupt  as  the  reputed  owner,  within  the  intent  and 
meaning  of  the  statute  6  G.  4,  c.  16,  s.  72.  Upon  appeal  to  the  Lord 
Chancellor,— 2  M.  D.  &  De  G.  219, 1  Phillips,  105,— Lord  Lyndhurst, 
after  stating  the  facts,  says :  « It  was  contended,  on  the  part  of  the 
assignees,  that  the  policy  passed  by  the  assignment  to  them,  inasmuch 
as  no  notice  was  given  to  the  assurers,  of  the  deposit,  before  the  act 
of  bankruptcy.  On  the  other  hand,  it  was  contended,  on  the  part  of 
the  executors, — ^first,  that  no  notice  was  in  this  case  necessary, — and, 
secondly,  that,  even  supposing  a  notice  was  required,  the  assured  was 
a  partner  in  the  insurance  company,  which  was  in  the  nature  of  a  joint- 
stock  company,  and  that  notice  to  him,  or  rather  his  knowledge  of  the 
deposit  which  he  himself  had  made,  was  in  point  of  law  notice  to  the 
assurers.  It  was  further  contended,  for  the  petitioners,  that  they  were 
entitled  to  retain  the  said  policy,  by  virtue  of  the  statute  of  2  &  8  Vict. 
c.  29.  It  is  unnecessary  to  give  any  opinion  with  respect  to  the  two 
first  questions  to  which  I  have  adverted,  or  to  comment  on  the  authori- 
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ties  which  have  been  cited ;  because  it  appears  to  me  that  the  case  falls 
Jistiactlj  within  the  provisions  of  the  act  to  which  I  hare  referred. 
Bj  that  statutey  it  is  enacted  <  that  all  contracts,  dealings,  and  trans- 
actions by  and  with  any  bankrnpt,  really  and  bon&  fide  entered  into 
before  the  date  and  issuing  of  the  fiat  against  him,  shall  be  deemed  to 
be  Tslid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank* 
rnpt  committed ;  provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  had  not,  at  the  time  of  such  ^ccmtraot,  dealing,  or  r^^-i^e 
transaction,  notice  of  any  prior  act  of  bankruptcy  by  him  com-  ^ 
raitted/  All  bonft  fide  dealings  and  transactions,  therefore,  with  the 
bankrupt,  before  the  fiat,  and  without  notice  of  the  act  of  bankruptcy, 
are  yalld.  In  this  case,  the  tran$action  or  dealing  consisted  of  the 
deposit  on  pledge  of  the  policy,  and  the  notice  to  the  assurers ;  which 
latter  step,  it  is  contended,  was  necessary  to  render  the  transaction 
binding  against  all  other  claimants.  The  whole  of  this  was  completed 
before  the  date  of  the  fiat ;  and  it  is  not  alleged  that  the  transaction 
was  not  in  every  part  of  it  bona  fide,  or  that  the  parties  had  any  notice 
of  the  act  of  bankruptcy.  It  appears  to  me,  therefore,  that  the  ease 
falls  distinctly  within  the  statute,  and  that  the  transaction  is  protected 
bj  it.  Supposing  the  pledge  to  have  been  made  bona  fide,  and  without 
notice  of  the  act  of  bankruptcy,  immediately  after  that  act,  and  to  have 
been  followed  by  a  notice  given  also  before  the  fiat,— could  it  be  doubted 
that  such  a  transaction  would  fall  within  the  provisions  of  the  statute  ? 
And,  what  difference  can  it  make  in  this  respect,  that  the  deposit  was, 
as  in  the  present  instance,  made  long  before  the  act  of  bankruptcy,  and 
the  transaction  completed  by  a  notice  given  after  such  act,  but  before 
the  date  of  the  fiat  ?  It  is  suflicient  that  the  whole  transaction  was 
bona  fide,  and  without  notice  of  the  act  of  bankruptcy ;  and  that  every 
part  of  it  took  place  before  the  date  of  the  fiat."  That  decision  pro- 
ceeds upon  an  assumption  of  a  state  of  the  law  for  which  there  is  no 
foundation ;  and  it  has  no  application  at  all  to  a  case  of  this  descrip- 
tion. The  case  was  followed  by  Tindal,  G.  J.,  in  Pariente  v.  Pennell, 
2  M.  &  Rob.  517,  where  that  learned  judge  held  that  goods  suffered  by 
the  true  owner  to  remain  in  the  possession  of  a  trader  till  after  a  secret 
act  of  bankruptcy,  but  taken  possession  of  before  the  fiat,  do  not,  since 
the  2  &  8  Viet.  c.  29,  pass  to  the  assignees.  Both  these  cases  were 
cited  in  Young  v.  *Hope,  2  Ezch.  lOS.f  There,  a  trader  took  r^-i^g 
possession  of  goods  under  an  agreement  with  the  owner  that  he  ^ 
should  keep  possession  for  a  twelvemonth,  on  payment  of  a  certain 
snm,  but,  if  the  money  was  not  paid  on  a  certain  day,  the  owner  should 
be  at  liberty  to  retake  them.  The  goods  continued  in  the  possession 
of  the  trader  until  the  stipulated  time  for  payment,  when,  the  money 
not  having  been  paid,  the  owner  sold  them,  after  an  act  of  bankruptcy 
committed  by  the  trader,  but  before  the  fiat  issued :  and  it  was  held, 
that  this  was  a  <<  transaction "  protected  by  the  2  &  8  Vict.  o.  29. 
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Parke,  B.,  there  Bays :  <<  The  object  of  the  enactment  was,  to  do  away 
with  the  rule  of  relation  to  the  act  of  bankruptcy,  which  was  considered 
to  work  great  injustice :  and  I  see  no  reason  why,  if  it  were  intended 
to  prevent  such  rule  of  relation  in  the  transfer  of  the  bankrupt's  pro- 
perty, it  should  not  also  apply  to  the  case  of  a  bankrupt  dealing  with 
the  property  of  others.     If  the  contract  had  been,  that,  for  an  ante- 
cedent consideration,  the  bankrupt  would,  on  the  16th  of  March,  deliver 
up  certain  property  of  him  the  bankrupt,  and,  if  he  failed  to  do  so,  the 
party  should  be  at  liber^  to  take  possession  of  the  property ;  and  if 
afterwards,  in  pursuance  of  that  agreement,  the  party  took  possession, 
I  cannot  understand  why  that  transaction  should  be  protected,  and  the 
transaction  of  a  bankrupt  returning  another  person's  goods  should  not 
also  be  protected.     In  the  absence  of  authority,  I  should  have  thought 
that  the  latter  case  would  clearly  fall  within  the  description  of  a  <  trans- 
action by  and  with  the  bankrupt'  before  the  date  and  issuing  of  the  fiat. 
There  are,  however,  two  authorities,  one  of  which,  a  decision  of  Lord 
Chancellor  Lyndhur8t,-~In  re  Styan, — seems  to  me  expressly  in  point. 
There,  a  policy  of  insurance  had  been  deposited  as  security  for  a  debt ;  but 
the  creditor  omitted  to  give  notice  to  the  insurance  company,  before  the 
^^1471  ^<^™™^BB^^°  ^f  ^^  ^^^  of  bankruptcy  by  the  depositor,  the  ^effect  of 
^  which  was,  to  leave  the  policy  in  the  situation  of  goods  in  the  ap- 
parent ownership  of  the  bankrupt :  but,  the  creditor  having  given  notice 
before  the  issuing  of  the  fiat,  and  having  no  knowledge  that  an  act  of 
bankruptcy  had  been  committed,  the  Lord  Chancellor  thought  the  trans- 
action protected  by  the  2  &;  8  Vict.  c.  29.    Besides  that  case,  there  is 
the  opinion  of  Tindal,  C.  J.,  in  the  case  of  Pariente  v.  Pennell,  2  M.  & 
Bob.  517.     It  is  true  that  an  opinion  expressed  at  nisi  prins  is  not 
entitled  to  the  same  weight  as  if  expressed  after  solemn  argument ;  bat 
the  opinion  is  one  which  does  not  require  authority  to  support  it. 
Upon  the  true  construction  of  the  act,  and  according  to  strict  jostice, 
this  transaction  ought  to  be  protected."     In  both  those  cases, — In  ro 
Styan,  and  Young  v,  Hope, — something  might  be  necessary  to  be  done 
to  complete  the  transaction.     Here,  there  was  nothing  to  be  done. 
The  whole  judgment  of  Lord  Lyndburst  proceeds  upon  the  notice  being 
a  part  of  the  transaction.     How  can  this  be  said  to  be  a  «<  dealing  or 
transaction "  with  the  bankrupt,  when  it  is  not  shown  that  the  bank- 
rupt had  anything  whatever  to  do  with  it?    No  act  of  the  bankrupt 
was  necessary  to  complete  the  transaction,  as  was  the  case  in  Young  v. 
Hope.     The  dealing  or  transaction  which  was  intended  to  be  protected. 
was  one  that  was  bona  fide  made  and  entered  into  with  the  bankrupt. 
What  does  bona  fide  mean  ?     Does  it  mean,  that  it  shall  not  be  done 
in  contemplation  of  bankruptcy  ?    If  so,  then  the  replication  may  be 
prayed  in  aid. 

Then,  the  order  of  the  court  of  bankruptcy  is  conclusive,  unless 
i^pealed  against.    In  Heslop  v.  Baker,  6  Exch.  740,t  the  Court  of 
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Exchequer  held  that  the  assignees  had  no  power  to  sell  witboat  an 
order ;  and  Parke,  B.,  suggests  a  doabt  whether  the  order,  when  made, 
is  not  final  and  conclusive,  where  the  claimant  of  the  goods  does  not 
petition  under  the  12th  section  of  the  12  k  18  ^Yict  c.  106.  r^^^r> 
The  decision  in  Heslop  v.  Baker  has  been  assented  to  by  all  the  '- 
eourts.  Under  the  earlier  bankrupt  acts,  the  commissioners  distributed 
the  estate  of  the  bankrupt.  In  the  course  of  time,  assignees  were  ap- 
pointed who  received  their  powers  from  the  commissioners.  The  present 
statute  makes  many  important  alterations  in  the  law.  The  constitution 
of  the  court  of  bankruptcy  is  provided  for  by  s.  6.  By  s.  12,  its  pri- 
mary jurisdiction  is  defined,  and  an  appeal  given  to  one  of  the  Vice- 
chancellors.  Section  14  provides  for  the  manner  of  hearing  appeals : 
8. 15  enables  the  Yioe-Chancellor  to  direct  an  issue :  and  s.  16  gives 
an  appeal  from  the  Vice-chancellor  to  the  Lord  Chancellor,  and  (by  s. 
17)  thence  to  the  House  of  Lords.  A  court,  therefore,  is  thus  created, 
having  every  check  and  guard  that  can  be  given.  Section  125  gives 
the  court  power  to  order  the  sale  of  goods  which  may  be  in  the  posses- 
sion, order,  or  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
with  the  consent  and  permission  of  the  true  owner.  The  court  is  to 
hear  and  decide  the  matter :  their  order  therefore  is  necessarily  conclu- 
sive. It  has  been  held,  that  the  order  must  be  specific ;  a  mere  general 
order  will  not  do :  Qnartermaine  v.  Bittleston,  18  G.  B.  188  (E.  G.  L. 
R.  vol.  76).  Whether  it  may  be  made  ex  parte  or  not,  as  was  supposed 
in  Ex  parte  Barlow,  in  re  Mary  gold,  2  De.  G.  M*N.  &  G.  921,  it  is  not 
necessary  to  consider.  In  Brittain  v.  Kinnaird,  4  J.  B.  Moore,  60  (E. 
C.  L.  R.  vol.  16),  1  Brod.  k  B.  482  (B.  C.  L.  R.  vol.  6),  Gow's  N.  P. 
C.  164,  it  was  held,  in  an  action  of  trespass  against  two  justices,  for 
seizing  and  detaining  a  decked  and  registered  vessel  on  the  river 
Thames,  having  gunpowder  on  board,  under  the  bum-boat  act,  2  G.  8, 
c.  28,  that  the  owner  could  not  give  evidence  to  show  that  she  was  not 
a  boat  within  the  meaning  of  that  statute,— the  conviction  being  con- 
clusive. So,  in  The  Queen  v.  Bolton,  1  Q.  B.  66  (E.  G.  L.  R.  vol.  41), 
4  P.  fc  D.  679,  it  was  held,  that,  when  a  conviction  or  order  of  justices 
is  returned  *to  the  Queen's  Bench,  and  the  proceedings  are  r^ci^g 
regular  in  form  and  in  practice,  and  the  case  one  over  which  the  ^ 
justices  had  jurisdiction,  the  court  will  not  hear  affidavits  impeaching 
their  decision  on  the  facts,  nor,  if  they  return  the  evidence,  will  it 
review  their  judgment  thereupon.  And  in  Mould  v.  Williams,  5  Q.  B. 
469  (E.  C.  L.  R.  vol.  48),  1  Dav.  k  M.  681,  under  the  highway  act,  5 
&  6  W.  4,  c.  50,  s.  78,  whereby,  if  any  timber,  &c.,  is  laid  upon  the 
highway  so  as  to  be  a  nuisance,  and  is  not,  after  notice,  removed,  the 
surveyor,  by  order  in  writing  from  one  justice,  may  remove  the  same, 
— a  justice,  on  information,  summons,  and  hearing,  made  an  order  in 
writing  for  the  removal  of  the  plaintiff's  timber,  recited  in  such  order 
to  be  laid  upon  a  highway,  and  the  timber  was  accordingly  removed ; 
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in  an  aetion  of  trespass  against  the  magistrate,  it  was  held  that  the 
plaintiff  oonld  not  give  evidence,  in  contradiction  to  the  order,  that  the 
locas  in  qno  was  not  a  highway.  In  Fearon  v.  Norvall,  5  D.  fc  L.  439, 
it  was  held  by  Brie,  J.,  that  the  judge  of  a  county  court  has  jurisdic- 
tion to  inquire  whether  a  tenancy  was  determined  by  a  legal  notice  to 
quit,  and  that  his  decision  on  that  fact  is  conclusive,  and  cannot  be 
questioned  on  a  motion  for  a  prohibition.  The  same  distinction  runs 
through  all  the  cases.  Wherever  an  act  is  done  under  the  authority 
of  an  act  of  parliament,  it  is  conclusive,  provided  the  judge  or  the  magis- 
trate doing  it  is  acting  within  the  scope  of  his  jurisdiction.  [Williams, 
J. — Those  cases  were  all  considered  in  Thompson  i;.  Ingham,  14  Q.  B. 
710  (£.  C.  L.  B.  vol.  68).]  Mr.  Commissioner  Holroyd,  in  a  case  of 
In  re  Plimmer,  Ex  parte  Speller,  in  an  elaborate  opinion,-*in  which  all 
the  other  commissioners  are  understood  to  have  concurred, — held  the 
order  to  be  final. 

WiUe$i  contri. — The  first  question  is,  whether  the  true  owner  of 
*1  f^Ol  8^^^^  which  have  been  allowed  to  remain  ^in  the  apparent  owner- 
^  ship  of  the  trader,  who  takes  them  out  of  the  trader's  hands, 
after  an  act  of  bankruptcy  of  which  he  has  no  notice,  but  before  the 
issuing  of  a  fiat,  or  the  filing  of  a  petition,  can  be  compelled  to  account 
to  the  assignees  for  the  proceeds, — secondly,  whether  the  circumstance 
of  the  true  owner's  contemplating  that  the  trader  is  about  to  become 
bankrupt,  will  at  all  vary  his  position.  The  case  turns  upon  the  con- 
struction to  be  put  upon  the  125th  and  ISSd  sections  of  the  12  1 18 
Vict.  c.  106.  The  125th  section  is  substantially  the  same  as  the  72d 
section  of  the  6  G.  4,  c.  16,  and  the  183d  section  comes  in  place  of  the 
2  &  8  Vict.  c.  29,  s.  1.  The  claim  of  the  assignees  rests  upon  the 
125th  section,  which,  standing  alone,  would  no  doubt  entitle  them  to 
recover.  But  the  defendant  submits  that  that  section  is  controlled  by 
the  188d,  which  expressly  legalizes  all  contracts,  dealings,  or  transac- 
tions by  or  with  the  bankrupt  before  the  date  of  the  fiat,  or  the  filing 
of  the  petition,  provided  the  party  so  dealing  with  him  has  no  notice 
of  any  prior  act  of  bankruptcy.  Taking  the  125th  and  188d  sections 
together,  they  amount  to  this, — that,  if  any  person  shall  allow  a  trader 
to  have  goods  in  his  possession,  order,  or  disposition,  and  the  trader 
commits  an  act  of  bankruptcy,  of  which  the  owner  of  the  goods  has 
notice,  and  the  latter  afterwards  takes  them  out  of  the  hands  of  the 
trader,  they  may  be  seized  and  sold  under  the  order  of  the  commissioner. 
That  will  make  the  whole  consistent  and  intelligible.  The  argument 
on  the  other  side  assumes  that  the  owner  of  the  goods  who  permits  them 
to  remain  in  the  possession  of  the  trader,  thereby  commits  an  offence^ 
and  that  the  removing  of  them  from  the  possession  of  the  trader  be- 
cause he  fears  that  a  bankruptcy  is  impending,  is  likewise  an  offence. 
There  is  no  foundation  whatever  for  either  assumption.    It  is,  however* 
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DOW  too  late  to  discuss  this  matter,  seeing  that  there  are  ^already  ^^^  .^ 
three  distinct  and  unanswerable  decisions  upon  it.  In  the  case  '- 
of  In  re  Styan,  2  M.  D.  &  G.  D.  219,  it  was  held,  that  the  giving  of 
notice  to  the  insurance  office,  of  the  deposit  of  the  policy,  was  a  <«  trans* 
action"  within  the  protection  of  the  2  &  8  Vict.  c.  29,  a  provision  cor- 
responding  with  the  188d  section  of  the  12  &  18  Vict.  c.  106.  That 
case  was  followed  by  Pariente  v.  Pennell,  2  M.  &  Bob.  517,  and  by 
Toang  V.  Hope,  2  Exch.  105  ;t  and  also  by  a  case  of  Lackington  v, 
Elliott,  8  Scott,  N.  R.  275,  7  M.  &  6.  538  (E.  C.  L.  B.  vol.  49). 
[Maulb,  J. — It  seems  to  me  that  the  matter  is  very  soundly  reasoned 
by  Lord  Lyndhurst  in  the  case  of  In  re  Styan.] 

2.  Then,  it  is  said  that  the  order  of  the  court  of  bankruptcy  is  final 
and  conclusive,  unless  appealed  from,  under  the  12  k  18  Vict.  c.  106, 
8. 12*  That  is  assuming  the  order  of  the  commissioner  to  be  tanta- 
mount to  t^  judgment  The  only  authority  in  support  of  this  argument, 
— except  the  slight  remark  thrown  out  by  Parke,  B.,  in  Heslop  v.  Baker, 
6  Exch.  740,t — ^is,  in  the  opinion  of  Mr.  Commissioner  Holroyd,  in  a 
case  of  In  re  Plimmer.  Opposed  to  these  are  the  judgments  of  the 
Lords  Justices  in  Ex  parte  Barlow,  2  De  G.  M'N.  &  O.  921,  and  of  this 
court  in  Quartermaine  v.  Bittleston,  18  C.  B.  188  (E.  G.  L.  B.  vol. 
76) ;  the  former  being  a  judgment  of  a  court  having  power  to  reverse 
the  judgment  upon  which  so  much  reliance  is  placed  on  the  other  side. 
Independently,  however,  of  authority,  it*  is  obvious,  upon  comparing 
the  125th  with  the  126th  and  subsequent  sections,  the  order  under  the 
former  sections  was  not  intended  to  be  conclusive.  Where  it  is  so 
mtended,  it  is  in  distinct  terms  made  so. 

BanSlj  in  reply. — Tracing  the  history  of  the  protection  clauses  in  the 
several  bankrupt  acts,  it  is  obvious  that  the  188d  section  of  the  12 
k  18  Vict.  e.  106,  has  no  application  whatever  to  reputed  ownership : 
they  were  always  aimed  at  protecting  dealings  between  trader  and 
^trader  after  the  commission  of  a  secret  act  of  bankruptcy,  r^-tro 
[Mauls,  J. — ^Tou  say  that  Lord  Lyndhurst's  judgment  in  Be  '- 
Styan  was  wrong  7]  The  decision  is  not  satisfactory.  [Jbrvis,  0.  J.— 
What  do  you  say  to  Young  v.  Hope  ?]  It  proceeded  mainly  upon  In 
re  Styan.  If  the  true  owner  is  to  lose  his  property  because  he  has 
allowed  the  bankrupt  to  appear  before  the  world  as  the  owner,  and  so 
given  rise  to  a  fictitious  credit,  what  can  notice  of  the  act  of  bankruptcy 
have  to  do  with  it  ?  [Maule,  J. — The  doctrine  of  relation  is  no  more 
than  this, — ^the  assignees  are  entitled  to  claim  all  goods  in  the  posses- 
sion of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy.  That  right 
is  extended  to  goods  of  third  persons  which  are  allowed  to  be  in  the 
possession,  order,  or  disposition  of  the  trader  at  the  time  he  becomes 
bankrupt.  But  still  the  doctrine  of  relation  is  required  to  bring  it  back 
to  the  time  of  the  accruing  of  the  title  of  the  assignees.]  The  relation 
is  inherent.    Here  is  a  positive  enactment,  that,  under  certain  circum- 
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stances,  the  trae  owner  sball  lose  his  goods.  [Maulb,  J. — ^Ko.  The 
statute  says  the  assignees  may  take  them  if  thej  are  in  the  possession, 
order,  or  disposition  of  the  bankrupt  as  owner,  at  the  time  of  the  bank- 
ruptcy, with  the  consent  of  the  true  owner.  Without  the  doctrine  of 
relation,  you  cannot  help  yourself.  Relation  means,  treating  a  thing 
as  happening  at  some  preceding  time.  The  assignees  are  empowered 
to  deal  with  goods  in  possession  of  the  bankrupt  at  the  time  of  the  act 
of  bankruptcy,  as  his  goods.]  The  doctrine  of  relation  only  applies  to 
goods  in  the  possession  of  the  bankrupt  at  the  time  of  the  act  of  bank- 
ruptcy. The  bankrupt  has  no  existence  for  the  purpose  of  disposing 
of  his  property,  after  he  has  committed  an  act  of  bankruptcy.  The  21 
Jac.  1,  c.  19,  is  the  first  act  which  introduces  the  doctrine  of  repnted 
ownership :  and  in  that  same  statute  is  the  first  protection  clause.  The 
^^  -  A-i  next  act,  19  O.  2,  c.  82,  protects  payments  made  in  ^the  ordinary 

•^  course  of  business,  and  in  the  absence  of  notice  of  the  act  of 
bankruptcy.  Then  comes  the  46  G.  8,  c.  135,  s.  1,  which  yalidates 
conveyance,  payments,  and  all  contracts  and  other  dealings  and  trans- 
actions by  and  with  the  bankrupt,  bon&  fide  made  more  than  two  calen- 
dar months  before  the  date  of  the  commission,  without  notice.  Here, 
there  was  no  transaction  to  be  completed.  There  was  nothing  to  be 
done  by  the  bankrupt.  It  was  the  mere  act  of  the  defendant  in  taking 
away  the  goods.  [Maule,  J. — The  bankrupt  allowed  them  to  be  taken 
away.  The  true  owner  had  the  right  to  take  them  away.  It  was 
clearly  a  <<  transaction"  with  the  bankrupt.  Suppose  the  bankrupt  had 
sold  a  horse  after  a  secret  act  of  bankruptcy,  and  the  buyer  came  and 
took  it  away, — would  that  not  be  a  transaction  ?  This  is  just  as  much 
so.]  The  effect  of  holding  this  to  be  a  protected  transaction  will  be,  to 
overrule  all  the  decisions  as  to  reputed  ownership.  2.  As  to  the  con- 
clusiveness of  the  order.  It  is  an  order  of  a  court  having  as  high 
powers  as  any  court  in  Westminster-Hall.  There  is  nothing  strange  or 
unconstitutional  in  trusting  to  such  a  court  the  highest  possible  jnns- 
diction,  or  in  making  its  decrees  final  unless  appealed  against  within  a 
^ven  time.  [Mauls,  J. — Are  they  to  make  an  order  clothing  the 
assignees  with  power  to  seize  the  .property  of  third  persons,  without 
those  persons  having  an  opportunity  to  be  heard  ?]  They  are  to  inquire 
into  the  circumstances:  if  so,  they  have  authority  to  determine;  and 
their  determination,  unappealed  from,  must  necessarily  be  final.  That 
clearly  was  the  opinion  of  Parke,  B.,  in  Young  v.  Hope.  [Williams, 
J. — Suppose  the  party  summoned  before  the  commissioner  does  not 
appear,  or  appearing,  says  nothing,  and  the  order  is  made,  and  it  after- 
wards turns  out  that  the  goods  are  the  property  of  a  third  person,-^ 
would  the  order  in  that  case  be  conclusive  against  the  real  owner  ?]  It 
♦TUT  ^^  conceived  the  order  would  be  ♦conclusive  only  against  the 

-'.parties  to  the  proceeding:  see  Bonaker  v.  Evans,  16  Q.  B. 
162  (E.  G.  L.  R.  vol.  71).  The  126th  section  was  aimed  at  frau- 
dulent settlements  made  in  fa^vour  of  the  bankrupt's  wife  and  chil* 
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dren.  That  clause  was  copied  from  the  proraions  of  former  bankrupt 
actSy  and  certainly  was  not  meant  to  hate  the  effect  of  controlling  the 
125th  section. 

Jbryis,  0.  J. — ^I  am  of  opinion  that  the  defendant  is  entitled  to 
judgment.  The  case  has  been  argued  bj  Mr.  BovSl  with  considerable 
ability :  bnt,  if  the  object  was  to  review  the  decisions  which  have  taken 
place  upon  this  subject,  the  plaintiffs  have  adopted  an  nnfortsnate 
course ;  because,  although  it  does  not  seem  to  be  the  practice  of  the 
commissioners  in  bankruptcy  to  defer  to  the  decisions  of  the  Lords 
Justices,  it  i»  the  habit  of  this  court  to  defer  to  the  decisions  of  courts 
of  co-ordinate,  as  well  as  of  appellate  jurisdiction.  Upon  both  the 
points  which  have  been  presented  to  us,  we  are,  as  it  seems  to  me,  pre- 
cluded by  authority  from  entering  into  a  discussion.  The  first  ques- 
tion,— ^which  arises  upon  the  combined  construction  of  the  125th  and 
12Sd  sections  of  the  12  k  13  Vict.  c.  106,  is,  whether  the  assignees  are 
entitled,  as  against  the  true  owner,  to  seize  under  the  order  of  a  com- 
nkissioner  goods  which  were  in  the  possession,  order,  and  disposition  of 
the  bankrupt,  after  a  secret  act  of  bankruptcy,  but  which  had  been 
taken  out  of  his  possession  by  the  owner  before  the  date  of  the  fiat,  or  the 
filing  of  the  petition,  and  without  notice  of  the  act  of  bankruptcy. 
That  point  has  been  clearly  determined  by  three  express  decisions, — 
by  the  case  of  Ex  parte  Smith,  In  re  Sty  an,  2  M.  D.  &  De  6.  218, 
219,  followed  by  the  ruling  of  the  Lord  Chief  Justice  of  this  court  in 
Pariente  v.  Pennell,  2  M.  &  Bob.  517 ;  and,  if  it  be  said  (though  I  by 
no  means  agree)  that  the  decision  of  Lord  Lyndhurst  in  the  former  case 
proceeded  upon  a  ^misapprehension,  there  is  the  case  of  Young  r^^f-t' 
V.  Hope,  2  Exch.  105,t  a  decision  of  the  Court  of  Exchequer  '- 
which  professed  to  be  wholly  unfettered  by  the  authority  of  In  re  Styan. 
These  cases  show  that  what  took  place  with  respect  to  the  goods  in 
question  was  a  «*  dealing  or  transaction"  with  the  bankrupt  within  the 
meaning  of  the  138d  section.  And  it  is  fair  and  just  that  it  should  be 
so.  I  think  it  is  a  mistake  to  suppose  that  the  doctrine  of  relation  is 
not  applicable  to  the  subject.  It  is  enough,  however,  to  say  that  the 
matter  is  decided  by  the  cases  to  which  I  have  referred.  The  second 
question,  whether  the  order  of  the  commissioner  is  final  and  conclusive, 
is  virtually  decided  by  the  case  of  Ex  parte  Barlow,  2  De  G.  M'N.  & 
6.  021,  where  the  Lords  Justices  held,  that  the  application  for  an  order 
under  s.  125,  may  be  made  ex  parte;  for,  if  it  may  be  obtained  upon 
an  ex  parte  application,  it  cannot  be  final  and  binding  upon  those  who 
could  have  no  opportunity  of  being  heard  against  it.  The  decision  in 
Ex  parte  Barlow  was  adopted  by  this  court  in  Quartermaine  v.  Bittle- 
ston,  18  C.  B.  188  (E.  C.  L.  R.  vol.  76).  And,  although  a  learned 
commissioner  has  thought  fit  to  quarrel  with  the  decision  in  Ex  parte 
Barlow,  I  do  not  think  his  objections  ought  to  prevail.     I  think  this 
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point  also  is  concluded  by  authority :  and  I  have  no  hesitation  in  saying 
that  I  am  quite  satisfied  with  the  decisions. 

Maule,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  these 
goods,  not  being  in  the  possession,  order,  or  disposition  of  the  bank- 
rupt at  the  time  of  the  filing  of  the  petition,  and  the  true  owner  not 
having  notice  of  any  act  of  bankruptcy,  they  are  remitted  to  the  situa- 
tion they  would  have  been  in  before  the  act,  if  they  had  ceased  to  be  in 
the  possession  of  the  bankrupt  before  an  act  of  bankruptcy.  It  was 
thought,  and  justly  thought,  to  be  hard  against  the  true  owner  of  goods, 
where  he  had  bon&  fide  allowed  the  trader  to  have  the  possession, 
*1  f^ftl  *^^^h  ^^  disposition  of  them,  that  they  should  be  taken  away 

^  from  him,  and  disposed  of  for  the  benefit  of  the  creditors,  merely 
because  he  had  not  been  churlishly  strict  in  not  allowing  anybody  to 
use  the  goods  but  himself.  It  was  the  intention  of  the  legislature  by 
this  statute  to  relieve  such  a  person,  and  to  place  him  in  as  good  a 
position  where  he  got  back  his  goods  before  notice  of  an  act  of  bank* 
ruptcy,  as  if  he  got  them  back  before  the  commission  of  an  act  of  bank- 
ruptcy. When  he  got  his  goods  back,  they  were  taken  to  have  been 
got  back  before  an  act  of  bankruptcy,  if  got  back  without  notice  of  an 
act  of  bankruptcy.  The  words  of  the  188d  section, — <«  all  contracts, 
dealings,  and  transactions  by  and  with  any  bankrupt  really  and  bonfi 
fide  made  and  entered  into  before  the  date  of  the  fiat  or  the  filing  of 
such  petition," — are  sufficient  for  this  purpose.  It  tia  a  <<  transaction*' 
between  the  bankrupt  and  the  true  owner  of  the  goods,  when  the  latter 
resumes  the  possession  of  them.  This  construction  of  the  act  makes 
the*  law  simple  and  dear,  and  in  conformity  with  the  rule  as  to  all  other 
transactions.  I  therefore  think  that  the  goods  in  question  were  goods 
which  the  true  owner  might  with  propriety  take  away.  As  to  the  other 
point, — I  have  listened  attentively  to  the  judgment  or  opinion  of  Mr. 
Commissioner  Holroyd ;  and  I  must  eonfess  that  I  cannot  assent  to  it* 
If  I  had  so  decided,  I  should  have  thought  it  necessary  to  go  on  and 
show  how  the  assignees  were  to  proceed  before  the  commissioner,  so  as 
to  make  the  order  for  sale  final  and  binding  upon  all  parties.  The 
learned  commissioner  says  that  the  application  cannot  be  ezparte,  with^ 
out  giving  some  one  an  opportunity  of  appearing.  Does  that  mean  all 
persons  ?  One  would  think  there  must  have  been  some  provision  in  the 
act  for  notice,  if  the  order  was  intended  to  be  final.  Formerly,  if  goods 
were  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  the  bank- 
^^.-^  ruptcy,  they  might  be  *dealt  with  as  any  other  goods  of  the 

-^  bankrupt.  Now,  if  the  assignees  wish  to  sell  goods  so  cironm* 
stanced,  they  have  the  same  power  as  they  had  before,  only  their  dis* 
cretion  is  to  be  guided  by  the  court  or  the  commissioner.  It  may  be, 
that,  if  the  assignees  cannot  find  out  what  or  where  the  goods  are,  the 
commissioner  might  be  authorized  to  make  a  general  order  to  sell  all 
the  goods  in  such  a  place,  or  all  the  goods  in  the  hands  of  the  bankrupt : 
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bat,  where  it  is  known  whose  and  what  tbe  goods  are,  the  order  ought 
to  specify  them.     I  think  that  is  the  sort  of  thing  that  was  intended. 

1  think  it  would  be  a  strange  thing,  and  a  monstrous  hardship,  if,  when 
from  the  time  of  the  statute  of  James  downwards  there  had  existed  no 
such  right  of  depriving  a  man  of  his  goods,  without  giving  him  an  op- 
portunity of  being  heard,  they  should  be  finally  lost  to  him,  by  means 
of  an  affidavit  made  behind  his  back,  alleging  the  goods  to  have  been 
with  his  consent  and  permission  in  the  possession,  order,  or  disposition 
of  the  bankrupt  at  the  time  of  the  fiat  or  petition.  That  would  be  de- 
priviug  him  of  his  trial  by  jury,  without  giving  him  an  equivalent  for 
it.  The  legislature  does  not  divest  persons  of  their  rights  without  ex- 
press words.  The  object  of  the  statute,  was,  not  to  deprive  the  true 
owner  of  anything  he  had  before,  but  to  extend  his  protection.  For- 
merly, the  assignees  might  take  and  dispose  at  their  discretion  of  all 
goods  found  in  the  possession  and  apparent  ownership  of  the  bankrupt. 
Now,  their  diseretion  is  controlled  by  the  court  of  bankruptcy.  That 
court  has  power  to  inquire  whether  or  not  it  is  fit  and  proper  that  the 
assignees  should  be  ordered  to  sell.  That  question  they  inquire  into, 
aad  that  question  they  decide  finally,  subject  to  appeal :  but  the  statute 
does  not  mean  that  tbe  judgment  of  the  court  of  bankruptcy,  or  the 
commissioner,  shall  be  final  and  conclusive  against  all  persons,  whether 
they  have  had  an  opportunity  to  be  heard  or  not.  This,  I  think, 
^eompletely  effectuates  the  intention  of  the  statute.  It  would  ^^^ .» 
be  a  grave,  and  not  very  satisfactory  evasion  of  the  right  of  per-  ^ 
sons, — and  of  persons  who  may  not  even  have  known  that  the  individual 
they  have  been  dealing  with  was  a  trader, — to  hold  that  the  comnlis- 
sioner  can  authorize  the  assignees  to  deprive  a  man  of  his  goods  by  a 
procedure  not  pointed  out  by  the  act  of  parliament,  but  to  be  devised 
by  the  commissioners  according  to  their  own  discretion.  It  is  not  at 
all  likely  that  the  legislature  could  have  intended  anything  of  the  sort. 

It  seems  to  me,  therefore,  as  well  upon  the  language  of  the  statute, 
i»  upon  the  authority  of  Ex  parte  Smith,  In  re  Styan,  2  M.  D.  &  De 
G.  213,  219,  Pariente  v.  Pennell,  2  M.  &  Rob.  517,  and  Toung  v.  Hope, 

2  Exch.  105,t  that  the  defendant  is  entitled  to  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  Upon  the  first  question, 
the  case  of  Young  v.  Hope  is  exactly  in  point.  By  that  decision  I  think 
we  ought  to  hold  ourselves  bound,  even  if  we  were  dissatisfied  with  it. 
But  I  must  confess  that  I  for  one  see  no  reason  whatever  for  dissent- 
iog  from  the  doctrine  there  laid  down.  As  to  the  second  point,  I  think 
we  are  bound  to  defer  to  the  opinion  expressed  by  the  Lords  Justices 
in  Ex  parte  Barlow,  unless  we  see  some  very  clear  reason  to  the  con- 
trary. But,  notwithstanding  the  opinion  of  Mr.  Commissioner  Holroyd, 
I  think  that  case  was  well  decided.  Considering  the  inconvenience  that 
would  result  from  the  rule  propounded  in  that  opinion, — making  the 
order  eonelusive  as  against  the  parties  summoned  inconclusive  as  to 
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others,  without  at  all  defining  the  persons  who  are  to  be  summoned,— 
I  cannot  at  all  assent  to  it. 

TaIiFOURD,  J. — I  also  think  that  both  these  questions  are  concladed 
*15Q1  ^^  authority.    Not  only  do  I  defer  to  the  ^authority  of  the  cases 
^  ^  referred  to,  but  I  follow  them  most  cheerfully  because  I  believe 
them  to  be  well  founded.  Judgment  for  the  defendant 

The  following  is  a  copy  of  the  opinion  of  Mr.  Commissioner  Holroyd, 
referred  to  in  the  foregoing  case : — 

In  re  Plimmer,  Ex  parte  Speller,  July  27,  1858. 

Mr.  Commissioner  Holrotd. — This  was  a  petition  under  the  125tli 
section  of  the  Bankrupt  Law  Consolidation  Act,  12  k  18  Vict.  c.  106, 
for  an  order  to  sell  a  portion  of  certain  stock  standing  in  the  name  of 
a  trustee,  and  which  portion  of  stock,  it  was  said,  the  bankrupt,  at  the 
time  he  became  bankrupt,  had,  by  the  consent  and  permission  of  the 
true  owner  thereof,  in  his  order  and  disposition  as  reputed  owner.  The 
facts  upon  which  the  order  is  prayed,  are  fully  set  forth  in  the  petition. 
But,  before  I  enter  upon  the  merits  of  the  petition,  I  will  make  a  few 
observations  on  the  mode  of  proceediug  under  ^he  125th  section,  and 
on  the  effect  of  the  order  thereupon. 

The  intention  of  the  legislature,  as  disclosed  by  the  preamble  of  the 
Bankrupt  Law  Consolidation  Act,  was,  to  amend  as  well  as  to  consoli- 
date the  laws  relating  to  bankruptcy :  and  the  act  contains  some  enact- 
ments which  are  entirely  new,  and  some  which  are  new  in  part, 
while  others  are  merely  re-enacted.  Now,  although  an  act  of  parlii- 
ment  may  be  construed  with  reference  to  the  previous  state  of  the  law, 
and  any  re-enactments  may  be  understood  in  the  same  sense  as  they 
were  before  (unless,  indeed,  the  context  require  a  different  interpreta- 
tion), the  general  rule  is,  that,  when  an  act  of  parliament  is  repealed, 
it  must  be  considered  (except  as  to  transactions  past  and  closed)  as  if 
*1R01  ^^  ^^^  never  existed;  *and  we  must  not  destroy  that  by  indulg- 
^  ing  in  conjectures  as  to  the  intention  of  the  legislature:  Per 
Lord  Tenterden,  in  Surtees  v.  Ellison,  9  B.  &  C.  750,  4  M.  &  B.  586* 
and  see  Kay  v.  Goodwin,  6  Bingh.  576,  582,  4  M.  &  P.  841,  Barrow  v. 
Arnaud,  8  Q.  B.  603,  606,  Steavenson  i;.  Oliver,  8  M.  &  W  234,  241,t 
and  Simpson  v.  Beady,  11  M.  k  W.  846.t  Moreover,  as  the  legblatore 
when  it  passed  the  Bankrupt  Law  Consolidation  Act,  must  be  taken  to 
have  had  in  its  mind  the  very  acts  it  was  repealmg,  it  should  be  con- 
cluded that  any  re-enactments  in  altered  phraseology  were  made  by 
design :  Per  Lord  Tenterden,  in  The  King  v.  The  Inhabitants  of  Great 
Bentley,  10  B.  k  C.  520,  526,  5  M.  &  R.  559:  and,  considering  the 
entire  repeal  of  the  old  law  of  bankruptcy,  and  the  important  altera- 
tions by  the  new  act,  both  in  the  law  and  the  jurisdiction  for  its  admin- 
istration, I  think  it  may  be  said,  with  reference  to  the  Bankrupt  Law 
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Consolidation  Act,  mb  Lord  Tenterden,  in  Sartees  v.  Ellison,  said  of  the 
former  bankrupt  act,  6  6.  4,  c.  16, — «We  are,  therefore,  to  look  at 
the  statute  as  if  it  were  the  first  that  had  ever  been  passed  on  the  sub- 
ject of  bankruptcy."  We  find,  then,  by  the  Bankrupt  Law  Consolida- 
tion Act,  that  the  former  bankrupt  act,  6  6.  4,  c*  16,  is  thereby  abso- 
lutely repealed,  except  so  far  as  it  repealed  any  former  act ;  that  the  5 
k  6  Vict.  c.  122,  <<  An  act  for  the  amendment  of  the  law  of  bank- 
ruptcy," is  also  wholly  repealed,  with  the  like  exception,  and  except  as 
to  the  appointment  and  salaries  of  commissioners  and  other  officers ; 
that  the  court  of  bankruptcy,  which  had  been  established  under  a  pre- 
vions  act,  1  &  2  W*  4,  c.  56,  is  continued  as  a  court  of  law  and  equity 
for  the  purposes  of  the  new  act ;  and  that  it  is  a  court  of  record,  and  is 
put  on  the  same  footing  in  powers,  rights,  incidents,  and  privileges, 
with  Her  Majesty's  courts  of  law  and  judges  at  Westminster. 

With  respect  to  the  general  jurisdiction  of  the  court, — *it  is  r^-t^-t 
(s.  12),  in  the  exercise  of  its  primary  jurisdiction,  to  have  super-  ^ 
intendence  and  control  in  all  matters  of  bankruptcy,  and  to  hear,  deter- 
mine, and  make  order  in  any  matter  of  bankruptcy  whatOTor,  so  far  as 
the  assignees  are  concerned,  relating  to  the  disposition  of  the  estate  of 
the  bankrupt,  or  of  any  estate  taken  under  the  bankruptcy,  and  claimed 
by  the  assignees  for  the  benefit  of  the  creditors,  or  relating  to  any  acts 
done  or  sought  to  be  done  by  the  assignees  in  their  character  of  assignees, 
by  virtue  or  under  colour  of  the  bankruptcy ;  and  also  in  any  matter  of 
bankruptcy,  as  between  the  assignees  and  any  creditor  or  other  person 
appearing  and  submitting  to  the  jurisdiction  of  the  court ;  and  also  in 
any  application  for  a  certificate  of  conformity,  and  in  any  other  matter 
(whether  in  bankruptcy  or  not)  where  the  court  by  virtue  of  the  act  has 
jurisdiction  over  the  subject  of  the  petition  or  application,  save  and 
except  as  may  be  by  the  act  otherwise  specially  provided,  and  subject  in 
all  cases  to  an  appeal  to  one  of  the  Vice-chancellors  (which  appeal,  how- 
ever, has  since  been  transferred  to  the  Lords  Justices) ;  and,  if  no  appeal 
be  entered  within  twenty-one  days  from  the  date  of  any  decision  or  order 
of  the  court,  and  be  thereafter  duly  prosecuted,  every  such  decision  or 
order  shall  be  final.  Then  certain  special  powers  are  given  to  the  court 
with  respect  to  proceedings  before,  and  as  to  the  adjudication  of  bank- 
ruptcy, and  for  securing  the  property  and  surrender  of  the  bankrupt,  to- 
gether with  full  powers  of  examination  for  obtaining  information  material 
to  the  full  disclosure  of  all  the  dealmgs  of  the  bankrupt,  and  of  decidmg 
on  all  proofs  and  claims  against  his  estate ;  and  it  is  provided,  that,  when 
a  person  has  been  adjudged  a  bankrupt,  **  all  hia  personal  estate  and 
effects  shall  vest  in  the  assignees,  by  virtue  of  their  appointment."  Then, 
in  reference  to  the  consequences  of  the  adjudication  in  certain  cases,  the 
provision  in  question  follows,  with  ^others  of  like  import ;  and  they  r^-igo 
commence  with  the  important  heading, — *^  And  with  respect  to  ^ 
the  power  of  the  court  over  certain  descriptions  of  property," — and  it  ia 
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then  enacted  (s.  125),  ^^  that,  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner  thereof, 
have  in  his  possession*,  order,  or  disposition,  any  goods  or  chattels,  where- 
of he  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale, 
alteration,  or  disposition  as  owner,  the  court  shall  have  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under 
the  bankruptcy:"  and  a  proviso  is  engrafted  on  this  enactment,  that 
nothing  therein  contained  shall  invalidate  or  affect  mortgages  or  assign- 
ments of  ships,  duly  registered.  By  the  two  following  sections,  a  like 
power  is  given  to  the  court, — by  the  126th,  over  lands  and  goods 
previously  transferred  by  the  bankrupt  (except  upon  marriage,  or  for 
valuable  consideration)  to  any  of  his  children,  or  any  other  person,  when 
he  was  insolvent, — and  by  the  127th,  over  property  of  the  bankrupt 
extended  by  a  fraudulent  extent :  by  the  126th  section,  '^  every  such  sale 
shall  be  valid  against  the  bankrupt  and  such  children  and  persons,  and 
against  all  persons  claiming  under  him  ;*'  and  the  127th  section  says  the 
court  may  examine  upon  oath  whether  the  debt  was  due  to  the  pretended 
debtor  or  accountant  upon  any  contract  originally  made  between  the 
accountant  and  the  bankrupt,  and,  if  such  contract  was  originally  made 
with  any  other  person  than  the  said  debtor  or  accountant,  the  court  may 
order  the  property  to  be  sold  for  the  benefit  of  the  creditors  under  the 
bankruptcy,  and  ^^such  sale  shall  be  valid  against  the  extent  and  all  per- 
sons claiming  under  it,  and  any  person  to  whom  the  property  shall  be  sold  or 
assigned  by  the  court,  shall  and  may  recover  the  same  against  any  person 
who  shall  detain  the  same."  Then,  by  section  266,  an  express  power  is  given 
*1  B^l  *^  ^^^  court  for  compelling  obedience  to  any  rule  or  order  of  the  court 
^  duly  made  by  the  court  for  enforcing  any  of  the  purposes  or  provi- 
sions of  the  act.  And  I  may  here  add,  that,  in  statutes,  incidents  are  always 
supplied  by  intendment :  whenever  a  power  is  given  by  a  statute,  every- 
thing necessary  to  the  making  of  it  effectual  is  given  by  implication. 

Now,  I  take  it  to  be  settled  by  the  decision  in  Heslop  t^.  Baker,  6 
Exch.  740,1 — ^which  was  acquiesced  in  by  the  Lords  Justices  in  Ex 
parte  Barlow,  In  re  Marygold,  2  De  G.  M'N.  k  6.  921,  and  by  the 
Court  of  Common  Pleas  in  Quartermaine  v,  Bittleston,  13  C.  B.  138  (E* 
C.  L.  R.  vol.  76), — that  it  is  the  bankrupt's  own  property  only  that 
passes  by  the  adjudication :  and  that,  in  the  case  of  goods  and  chattels 
in  his  reputed  ownership,  the  court  of  bankruptcy  must  make  an  order 
to  sell  and  dispose  of  the  same,  in  order  to  vest  the  property  in  the 
assignees  or  some  other  person.  But,  in  consequence  of  a  recent  deci- 
sion, and  doubts  which  have  been  entertained,  the  question  arises, — how 
is  this  order  to  be  obtained  ?  Is  it  to  be  granted  on  an  ex  parte  appli- 
cation, and  behind  the  back  of  the  party  who  is  to  be  affected  by  it? 
Looking  at  the  provision  in  the  125th  section  as  the  first  enactment 
ever  passed  respecting  reputed  ownership  (and  in  the  form  in  which  it 
now  stands  on  the  statute-book  it  really  is  so),  I  think  it  would  be 
deemed  a  hard  and  unreasonable  construction,  if  it  wer9  held  that  the 
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aflaignees  of  s  bankrupt  were  thereby  enabled,  on  a  prima  facie  case  of 
reputed  ownership,  and  on  an  ex  parte  application,  to  obtain  the  sanc- 
tioa  of  a  coinrt  of  justice  to  sell  the  property  of  another  man ;  more 
especially,  when  it  is  considered  that  the  court  to  which  the  application 
is  required  to  be  made,  is  invested  by  express  words  with  the  most 
ample  powers  of  examination  and  inquiry,  and  for  compelling  the  attend- 
ance of  parties  and  witnesses,  and  for  enforcing  the  rules  and  orders 
duly  made  by  the  *court;  and,  further,  that  the  court  (s.  12)  is  r^,^/.^ 
to  hear,  determine,  and  make  order,  not  only,  in  any  matter  of  '- 
bankruptcy,  between  the  assignees  and  any  other  person  appearing  and 
submitting  to  the  jurisdiction  of  the  court,  but  also  in  any  other  mattei 
(whether  in  bankruptcy  or  not)  where  the  court,  by  virtue  of  the  act, 
has  jurisdiction  over  the  subject  of  the  petition  or  application,  except 
as  may  be  by  the  act  otherwise  specially  provided, — I  cannot  bring  my 
mind  to  the  conclusion  that  such  a  course  ought  to  be  followed,  unless 
the  statute  imperatively  requires  it. 

Now,  it  will  be  observed,  that,  by  the  127th  section,  the  court  must 
first  examine  on  oath  as  to  the  debt  due  to  the  accountant  before  it  can 
make  the  order,  and  that,  in  the  126th  and  127th  sections,  there  are 
poiitive^oria  stating  against  what  persons  the  sale  shall  be  valid,  whilst 
the  proviso  to  the  125th  section  contains  negative  words  stating  what 
the  enactment  shall  not  invalidate.  Then,  again,  the  127th  sectioc 
gives  a  right  of  action  to  the  vendee  or  assignee  of  the  property,  against 
any  person  who  shall  detain  the  same.  Taking  all  these  clauses  together, 
as  the  Court  of  Exchequer  did  in  Heslop  v.  Baker,  and  not  imputing  to 
the  legislature  inconsistent  intentions  upon  the  same  general  subject* 
matter,  vis.  «the  power  of  the  court  over  certain  descriptions  of  pro* 
perty,"  but  considering  that  what  it  has  cleariy  said  in  one  section  is 
the  best  eviden.ce  of  what  it  intended  to  say  in  the  others, — per  Cole- 
ridge, J.,  in  The  King  v.  The  Poor  Law  Commissioners,  6  Ad.  &  S.  1, 
7,  1  N.  &  P.  871, — especially  if  the  words  in  each  may  fairly  bear  the 
like  construction  :  it  appears  to  me,  on  the  best  consideration  which  I 
can  give  the  125th  section,  having  regard  also  to  the  12th  section,  and 
construing  the  words  of  the  statute  in  their  plain  and  ordinary  impiort, 
that,  whether  a  case  be  one  of  reputed  ownership  or  not,  is  a  fact  on 
which  the  court  is  to  *decide ;  and  I  think  that  the  court  must  be  r^^^^f. 
satisfied  upon  this  fact  before  it  can  be  called  upon  to  make  the  '- 
order.  But,  how  can  the  court  properly  inform  itself  of  the  fact,  but 
by  the  examination  of  witnesses,  and  by  summoning  and  hearing  the 
party  most  interested  in  the  question,  viz.  the  true  owner  of  the  pro- 
perty about  to  be  dealt  with,  who  alone  may  have  the  means  of  giving 
the  requisite  information  ? 

There  are  no  words  in  the  act  of  parliament  pointing  to  an  exclusion 
of  the  true  owner  and  his  witnesses  from  bebg  heard,  or  to  prevent  the 
court  firom  summoning  either  Km  or  them,  and  nothing,  I  think,  which 
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expressly  or  impliedly  gives  an  authority  to  act  without  giving  the  part; 
interested  a  fair  opportunity  of  being  heard. 

The  exercise  of  this  power,  then,  as  it  seems  to  me,  is  a  judicial,  and 
not  a  ministerial  duty ;  and,  if  judicial,  the  court  cannot  make  the  order 
without  determining  some  point,  and  that  should,  I  think,  be,  upon 
hearing  the  parties.     In  the  case  of  Capel  v.  Child,  2  G.  &  J.  558,t  2 
Tyrwh.  689, — which  was  recognised  and  referred  to  by  Mr.  Baron 
Parke,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  the  late  case  of  Bonaker  v.  Evans,  16  Q.  B.  162,  171,  and  in  which 
last  case  the  principal  cases  are  cited,— Mr.  Baron  Bayley  saya  he 
knows  of  no  case  in  which  you  are  to  have  a  judicial  proceeding  by 
which  a  man  is  to  be  deprived  of  any  part  of  his  property  without  his 
having  an  opportunity  of  being  heard.    And,  in  Bonaker  v.  Evans,  Mr. 
Baron  Parke  says  that  case  (Capel  v.  Child)  was  a  very  strong  one,  and 
shows  how  firmly  the  court  adheres  to  the  great  principle  of  justice, 
that,  in  every  judicial  proceeding,  «  Qui  aliquid  statuerit  parte  inauditii 
alterfiaequum  licet  statuerit,  non  sequum  fuerit."    The  general  principle 
followed  in  this  and  other  cases,  is,  that,  before  a  judicial  act  is  done, 
*1Rfi1  ^7  which  a  party  is  to  be  affected  *in  his  person  or  property,  or 
-'  by  which  his  interest  is  to  be  in  some  way  affected,  both  sides 
should  be  heard.     See  also  Painter  v.  The  Liverpool  Ghis  Company,  3 
Ad.  &;  E.  488,  6  N.  &  M.  786,  and  The  Queen  v.  Totnes  Union,  7  Q. 
B«  690,  698.     There  is  one  case, — In  re  Hammersmith  Rent-Charge, 
4  Exch.  87,t-*— in  which  it  was  held  by  three  judges  (Parke,  B.,  however, 
lissenting),  that  an  order  to  summon  a  jury  to  assess  the  arrears  of 
rent-charge  apportioned  on  certain  lands  under  the  tithe-commutation 
act,  6  &  7  W.  4,  c.  76,  ss.  82,  85,  the  rent-charge  being  in  arrear,  and 
no  sufficient  distress  on  the  premises  liable  to  the  payment  thereof, 
might  be  made  on  an  ex  parte  application  to  the  judgeii.     But,  in  that 
case,  the  judges  who  so  held,  admitted  that  the  case  of  Capel  v.  Child 
was  to  some  extent,  in  principle  and  authority,  against  the  order :  but 
their  lordships  thought,  that,  with  reference  to  the  object  of  the  act,  it 
was  the  only  construction  they  could  give  it,  and  that,  from  the  pro- 
tection expressly  given  by  the  act  to  the  party  to  be  affected  by  it,  no 
injustice  could  be  done.     The  party  was  entitled  by  the  act  to  have  a 
certain  number  of  days'  notice  of  the  order,  and  with  liberty  to  apply 
to  have  it  set  aside.     Mr.  Baron  Alderson  said :  «<  He  cannot  be  pan- 
ished,  without  an  opportunity  of  being  heard.''  But,  in  the  case  of  alleged 
reputed  ownership,  the  commissioner's  order  under  the  statute  for  the 
sale  of  the  property  for  the  benefit  of  the  creditors  of  the  bankrupt,  if 
it  be  made  on  an  ex  parte  application,  not  only  affords  no  opportunity 
to  the  true  owner  of  the  property  to  come  in  before  the  court  to  show 
cause  why  the  sale  should  not  be  made,  but  the  true  owner  may  hare 
no  notice  of  the  order;  and  he  cannot  apply  to  set  it  aside,  nor  can  he 
prevent  the  sale  from  being  made,  except  so  far  as  a  notice  of  his  title 
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might  have  that  effect,  or  by  an  anseemlj  and  forcible  resistance  to  a 
sale  which  has  been  ordered  by  a  court  of  competent  jurisdiction,  or, 
possibly,  '^by  application  to  a  court  of  equity  for  an  injunction;  r^-if^j 
which,  however,  if  acceded  to,  would  be  on  the  principle  of  pre-  ^ 
serving  the  property  until  a  legal  decision  on  the  rights  could  be  had, 
and  consequently  would  not  be  granted  without  some  provision  for  put- 
ting the  question  in  a  course  of  legal  investigation.  It  may,  therefore, 
be  said,  that,  however  unjustifiable  the  sale  may  be,  the  only  remedy 
for  the  true  owner,  is,  by  an  action :  and,  the  order  for  sale  being  the 
first  step  towards  the  forfeiture  or  loss  of  his  property,  it  must,  I  think, 
be  considered  to  operate  in  pcenam ;  and,  as  injustice  may  thus  be  done, 
if  the  proceeding  be  ex  parte,  I  think  it  should  not  be  allowed,  but  that 
both  sides  should  be  heard  before  the  order  is  made. 

Having  considered  the  case  upon  general  principles,  I  have  now  to 
consider  whether  the  court  is  concluded  by  express  authority  to  deal 
with  a  petition  under  the  125th  section,  on  an  ex  parte  application. 

In  the  case  of  Heslop  v.  Baker,  6  Exch.  740,t  Mr.  Baron  Parke,  in 
delivering  the  judgment  of  the  Court  of  Exchequer,  said, — <<If  the 
court  make  the  order  to  sell  or  vest  in  the  assignees,  a  question  may 
arise  whether  the  order  will  be  final  and  conclusive,  by  virtue  of  prior 
sections,  in  cases  where  the  claimant  of  the  goods  does  not  petition 
under  s.  12,  and  consequently  not  to  be  questioned  in  a  court  of  law." 
I  rather  collect  from  this,  that  the  Court  of  Exchequer  was  inclined  to 
consider  that  the  application  for  the  order  of  sale  should  be  made  on 
hearing  both  sides.  In  a  more  recent  case,-^Ex  parte  Barlow,  In  re 
Marygold,  2  De.  O.  M'N.  k  6.  921, — the  Lords  Justices  intimated  an 
opinion  that  an  order  under  the  125th  section  should  be  made  on  an  ex 
parte  application.  Their  lordships  thought  that  the  mortgagee  of  tho 
goods  in  that  case  ought  not  to  have  been  served  at  all ;  and  that  the 
proper  course  for  the  assignees  to  have  taken  would  have  been,  to 
appeal  at  *once  from  the  reftisal  of  the  commissioner  to  make  r^-ago 
the  order  ex  parte.  But  the  point  does  not  appear  from  the  '- 
report  to  have  undergone  much  discussion. 

Then,  in  Quartermaine  v.  Bittleston,  18  0.  B.  188  (E.  C.  L.  R.  vol. 
76),  22  Law  Joum.  N.  S.,  0.  P.  105,  it  was  held,  that  the  order  must 
be  specific  as  to  the  goods  to  which  it  is  to  apply.  Jervis,  G.  J.,  says ; 
<<I  am  inclined  to  think,  in  accordance  with  the  decision  of  the  Lords 
Justices,  which  resolved  a  doubt  thrown  out  by  my  Brother  Parke, 
that  an  ex  parte  order  is  sufficient  for  the  purpose."  In  another  part 
of  his  Lordship's  judgment,  he  says  it  must  be  upon  petition,  <<  on  an 
ex  parte  application  poasibfyj  according  to  the  decision  of  the  Lords 
Justices."  And  Maule,  J.,  says:  <<I  think  the  true  object  of  the  act 
was,  that  the  commissioner  of  the  court  of  bankruptcy  should  have  an 
opportunity,  ex  parte,  indeed,  as  held  by  the  Lords  Justices,  but  still 
have  an  opportunity,  of  deciding  on  all  the  matters  which  the  assignees 
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would  have  to  prove  before  a  jury,  in  order  to  enable  them  to  take 
away  the  property  from  the  person  whose  property  it  was."  The  same 
learned  judge  farther  says, — «<Now,  I  observe  the  order  ij  something 
like,  and  has  some  sort  of  analogy  to,  the  finding  of  a  bill  by  a  grand 
jury  ;  the  object  of  whioh  is,  that,  before  a  person's  liberty  be  affected, 
or  he  shall  be  tried  for  a  supposed  offence,  a  primfi  facie  case  must  be 
made  to  a  competent  tribunal,  to  show  that  he  is  a  person  in  respect 
of  whom  a  case  exists  that  is  fit  to  be  tried  by  a  jury." 

^  But,  making  an  order  for  the  sale  of  the  property,  and  under  which 
a  sale  may  at  once  be  made,  seems  to  be  going  much  beyond  merely 
putting  an  accusation  or  charge  in  a  coarse  for  further  inquiry,  like  the 
finding  of  a  bill  by  a  grand  jury.  Is  it  not  more  like  a  case  where  the 
legislature  has  thought  fit  to  trust  the  original,  i^d  it  may  be  the  final, 
jurisdiction  on  the  merits,  to  the  court  below,  subject  to  appeal? 
^.^q^  ^However,  the  main  point,  as  to  the  form  of  the  application, 
-^  whether  to  be  ex  parte  or  not,  is  at  least  regarded  with  doaht 
by  the  Court  of  Exchequer  Hud  the  Lord  Chief  Justice  of  the  Common 
Pleas.  Still,  if  the  validity  of  any  order  could  not  come  in  question  in 
any  other  court  than  that  of  the  Lords  Justices,  I  should  have  felt 
bound  by  the  decision  of  their  lordships  in  Ex  parte  Barlow,  above  cited: 
but,  as  this  is  not  the  case,  and  having  regard  to  the  doubt  under  which 
the  question  has  been  left  by  two  of  the  courts  of  common  law,— the 
Common  Pleas  and  the  Exchequer, — and  considering  that  as  yet  the 
Court  of  Queen's  Bench  has  not  been  called  upon  to  give  an  opinion 
upon  the  point ;  and  farther  rememberings  that,  where  a  special  statu- 
tory power  is  exercised,  the  person  who  acts  must  take  care  to  bring 
himself  within  the  terms  of  the  statute ;  that  everything  that  gires 
jurisdiction  must  appear  in  the  order ;  that,  as  Mr.  Justice  Coleridge 
says,  in  Christie  v.  Unwin,  11  Ad.  &  E.  878  (E.  C.  L<  B.  vol.  89),  8  P.  & 
D.  204,  whether  an  order  be  made  by  the  Lord  Chancellor  or  by  a  jos- 
tice  of  peace,  the  facts  whioh  give  the  authority  must  be  stated  (and  see 
The  King  v.  Croke,  Cowp.  26);  and  bearing  in  mind  also  that  a  judge 
exercising  a  special  statutory  jurisdiction,  may  render  himself  liable  to 
au  action  if  he  make  an  order  not  within  the  scope  of  the  jurisdiction  bo 
given  to  him  (see  Watson  v.  Bodell,  14  M.  &;  W.  57t) :  reflecting  atten- 
tively upon  these  points,  I  feel  bound,  in  the  discharge  of  my  duty,  but 
with  the  greatest  deference  and  respect  to  higher  authority,  to  declare 
the  opinion  I  have  formed,  whioh  is,  that,  upon  principle,  and  adverting 
to  the  words  of  the  statute^  the  court  ought  not  to  make  an  order  for  sale, 
under  the  125th  section,  upon  an  ex  parte  application ;  and  that,  at  all 
events,  until  the  question  has  received  a  more  solemn  decision,  the  safer 
and  more  prudent  course  will  be,  that  the  court  should  not  entertain  an 
*1 701  ^^  V^^^^  application  for  the  order.  If,  indeed,  '''it  should  be  held 
-'  that  the  court  is  attthoriaed  by  the  statute  to  make  the  order  ei 
part6,  as  tkete  is  nothing  in  the  act  to  make  it  obligatory  so  to  proceed, 
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it  must,  I  think,  still  rest  with  the  judicial  discretion  of  the  coart  to 
determine  whether  it  should  grant  the  order  without  summoning  the 
party  to  he  affected  by  it ;  and,  in  the  exercise  of  that  discretion,  I  can^ 
not  help  thinking  that  the  court  would  act  rightly  in  not  so  granting  it. 

It  aeems  to  be  the  opinion  of  the  judges,  in  the  following  cases,  that 
this  principle  ought  to  prevail,  though  the  act  may  not  require  its  adop- 
tion: Per  Lord  Denman,  and  Patteson,  J»,  in  the  King  v.  Hughes,  8 
Ad.  &  E.  425  (£.  G.  L.  R.  toI.  80),  and  Painter  v.  The  Liverpool  Gas 
Company,  3  Ad.  &  £.  433  (E.  C.  L.  B.  vol  80),  6  N.  &  M.  786,  and 
The  Queen  v.  Totnes  Union,  7  Q*  B.  699  (E.  C.  L.  R.  vol.  53),  per 
Coleridge,  J. 

Next,  then,  assuming  that  the  order  for  sale  should  not  be  made  on 
an  ex  parte  application,  and  without  summoning  the  true  owner  of  the 
property,  a  further  and  more  important  question  will  arise  upon  the 
effect  of  such  an  order,  and  upon  which  I  will  say  a  few  words  for  the 
information  and  guidance  Of  assignees  of  bankrupts'  estates. 

It  may,  perhaps,  be  urged,  that,  by  the  words  of  the  125th  section, 
the  fact  itself  of  reputed  ownership  is  made  a  condition  precedent  to 
the  power  of  making  the  order  of  sale :  but  it  appears  to  me,  that, 
whether  there  existed  reputed  ownership  or  not,  was  a  fact  on  which 
the  legislature  intended  the  court  to  decide ;  for,  the  court  must  satisfy 
itself  of  the  fact  of  reputed  ownership,  to  give  it  jurisdiction.  Thus,  in 
the  case  of  In  re  Clarke,  2  Q.  B.  619, 634  (£.  C.  L.  R.  vol.  42),  2  Gale  & 
p.  780,  Lord  Denman,  speaking  of  an  order  made  by  the  Master  of  the 
Rolls,  said :  *<  The  adjudication  of  any  competent  authority  deciding  on 
facts  which  are  necessary  to  give  it  jurisdiction,  is  sufficient.  Here,  we 
are  concluded  by  his  decision,  giving: the  same  credit  to  him  that  we  should 
to  ^the  humblest  minister  of  the  law ;  as  Richardson,  J.,  said,  in  r^-tny 
Brittain  V.  £innaird,  4  J.  B.  Moore,  50,  (£.  0-  L.  R.  vol.  16),  1  ^ 
B.  &  B.  432  (E.  C.  L.  R.  vol.  5),  that,  where  a  magistrate  having  jurisdic- 
tion found  a  particular  vessel  to  be  a  boat  within  the  statute  on  which  he 
convicted,  that  was  conclusive.  So,  here,  when  the  Master  of  the  Rolls 
pronounced  the  place  at  which  the  prisoner  comes  before  him  to  be  the 
bar  of  his  court,  that  is  an  adjudication  which  we  must  credit  and  hold 
:onclusive.*'  And  Richardson,  J.,  said :  «^  Every  order  must  show  facts 
dofficient  to  give  a  jurisdiction ;  but,  the  facts,  if  so  shown,  are  not  to  be 
contested.*'  And  Patteson,  J.,  in  delivering  the  judgment  of  the  court 
in  Thompson  v.  Ingham,  14  Q.  B.  710,  718  (£•  C.  L.  R.  vol.  68),  said : 
'<  The  law  on  this  subject,  so  far  as  regards  the  analogous  case  of  magis- 
trates' convictions,  was  fully  discussed  in  The  Queen  v.  Bolton,  1  Q.  B. 
66  (E.  C.  L.  R.  voL  41),  4  P.  &  D.  679 ;  and  it  was  there  held,  that, 
where  the  charge  is  such  as,  if  true,  is  within  the  magistrate's  jurisdic- 
tion, the  finding  of  the  facts  afterwards  by  the  magistrate  is  conclusive : 
but,  where  the  charge  is  not  such  as,  if  true,  would  be  within  the  magis- 
trate's jurisdiction,  no  finding  of  facts  can  alter  it."   See  also  Aldridge 
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V.  Haines,  2  B.  ft  Ad.  895  (E.  0.  L.  R.  toI.  22),  Cave  v.  Mountain,  1 
M.  &  G.  262  (E.  C.  L.  R.  vol.  89),  1  Scott,  N.  R.  182,  Mould  v.  Wil- 
liams, 5  Q.  B.  469  (E.  G.  L.  R.  vol.  48),  1  Dav.  &  M.  681,  The  Queen 
V.  The  Inhabitants  of  Hickling,  7  Q.  B.  880  (E.  G.  L.  R.  vol.  58),  and 
the  observations  of  Parke,  B.,  in  Bonaker  v*  Evans,  16  Q.  B.  170  (E. 
C.  L.  R.  vol.  71). 

At  present,  I  have  confined  my  observations  to  the  words  of  the  125th 
section  alone ;  but  I  think  we  may  also  call  in  aid  the  12th  section,  by 
which  the  court  has  power  to  hear,  determine,  and  make  order  i& 
(besides  some  matters  which  are  first  specified)  any  other  matter  (whether 
in  bankruptcy  or  not)  where  the  court  by  virtue  of  the  act  has  jurisdic- 
tion over  the  subject  of  the  petition  or  application,  save  and  except  as 
may  be  by  the  act  otherwise  specifically  provided,  subject  in  all  cases 
.-^^  to  an  ^appeal  to  the  Lords  Justices;  with  a  proviso,  that,  if  no 
"-'  appeal  be  entered  within  twenty-one  days  from  the  date  of  any 
decision  or  order  of  the  court,  every  such  decision  or  order  shall  be  final. 
Now,  by  the  125th  section,  the  court  has  jurisdiction  over  a  petition  or 
application  praying  the  court  to  order  or  direct  a  sale  of  goods  being  at 
the  time  of  the  bankruptcy  in  the  order  and  disposition  of  the  bankrupt 
as  reputed  owner,  with  the  consent  of  the  true  owner :  and  it  appears 
to  me,  that,  by  the  12th  section,  the  court  has  jurisdiction  to  hear,  de- 
termine, and  make  order  in  such  petition  or  application,  there  being 
nothing  in  the  act  otherwise  specially  providing ;  and,  if  so,  then,  by 
the  same  section,  the  order  of  the  court  is  to  be  final,  subject  to  appeal: 
and,  where  a  statute  provides  that  the  judgment  of  commissioners  ap- 
pointed thereby  shall  be  final,  their  decbion  is  conclusive,  and  cannot 
be  questioned  in  any  collateral  way:  see  The  Earl  of  Radnor  v.  Reeve, 
2  Bos.  &  P.  891 ;  Moody  v.  Thurston,  1  Stra.  481.  It  seems  to  me, 
therefore,  that  the  intention  of  the  legislature  must  have  been  that  an 
order  of  sale  under  the  125th  section,  made  after  hearing  both  sides, 
and  adjudicating  on  the  fact  of  the  reputed  ownership,  should  be  deemed 
conclusive  until  reversed  upon  appeal ;  and  that  the  judgment  of  the 
court  should  be  equally  conclusive  in  favour  of  the  true  owner  of  the 
goods,  if  it  found  that  such  goods  were  not  in  the  reputed  ownership  of 
the  bankrupt,  within  the  meaning  of  the  act. 

Now,  let  us  for  a  moment  consider  the  operation  of  such  an  order. 
Can  it  be  predicated  of  it  that  any  injustice  or  inconvenience  is  likely 
to  arise?  On  the  contrary,  I  think  a  great  benefit;  for,  the  proceed- 
ing before  the  court  of  bankruptcy  is  simple,  cheap,  and  expeditious, 
and,  whichever  way  the  commissioner  decides,  an  appeal  lies  to  one  of 
the  highest  tribunals  in  the  country,  viz.  the  Lords  Justices ;  and  the 
*17^1  ^^^^  Justices,  *if  they  think  fit,  may  direct  any  question  of  fact 
-'  arising  before  them  to  be  decided  by  a  jury ;  and,  if  necessary,  a 
new  trial  may  be  moved  for  in  the  court  out  of  which  the  writ  of  sum* 
mens  issued:  12  k  18  Vict.  c.  106,  s.  15.     Surely,  that  mode  of  pro- 
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ceeding  is  far  more  satisfactory  than  to  make  an  order  authorizing  the 
assignees  to  sell  the  property  of  another  person,  and  to  leave  the  point 
as  to  the  reputed  ownership  an  open  question,  and  (if  contested)  to  be 
decided  by  a  jury,  in  an  action  which  may  be  brought  at  any  time,  pos- 
sibly on  justifiable  grounds,  or,  it  may  be,  by  way  of  experiment,  and 
after  the  assignees  have  sold  the  property,  and  perhaps  divided  the  pro- 
ceeds. Again,  there  may  be  cases  where,  by  the  threat  of  an  action 
hanging  over  the  assignees,  they  are  prevented  from  making  a  dividend, 
or  winding  up  the  estate  of  the  bankrupt.  There  may  be  other  cases 
where  the  true  owner  wants  his  property,  and  not  damages  for  the  de- 
tention  of  it ;  but,  although  he  may  be  advised  that  he  has  a  right  to  it, 
if  the  assignees  have  possession,  and  have  got  an  order  of  sale,  his  only 
course  is,  to  bring  an  action,  which  may  prove  a  very  inefficient  and 
inadequate  remedy.  And,  in  other  cases,  assignees  may  be  driven  to 
enforce  their  (supposed)  rights  against  the  true  owner,  at  the  risk  of 
the  costs  of  an  action,  and  much  consequent  delay. 

Time  and  custom  are  great  reconcilers :  but  I  must  say,  notwithstand- 
ing its  long  date, — 21  Jac.  1,  c.  19, — ^I  have  no  lingering  attachment 
to  the  old  law  of  reputed  ownership ;  for,  though  right  in  principle,  I 
think  it  supplied  a  fruitful  source  of  litigation,  and  in  the  mode  of 
carrying  out  its  provisions,  and  more  especially  so  far  as  the  true  owner 
of  the  property  was  concerned,  the  law  was  harsh  and  sometimes  very 
nnjiBt  in  its  operation. 

I  have  already  witnessed  the  advantage  of  the  new  law,  administering 
it  in  the  way  in  which  I  have  *construed  it ;  and  I  think  I  may  ^^^  - . 
say  that  the  law  has  been  so  understood  by  all  the  eammiuianere,  ^ 
Bat,  if  orders  for  sale  under  the  125th  section  are  to  be  made  on  ex 
parte  applications,  and,  instead  of  deciding  anything,  are  to  be  regarded 
simply  as  a  license  to  the  assignees  for  litigation  elsewhere, — thus  oblige 
ing  parties  in  one  court  to  resort  to  the  aid  of  another, — what  otherwise 
might  be  a  useful  amendment  in  the  law,  wOl,  I  think,  become  compara- 
tively  inefficacious. 

The  Chancery  Commissioners  have  lately  (in  their  first  report)  re* 
corded  their  opinion  of  the  importance  of  rendering  each  court  compe« 
tent  to  administer  complete  justice  in  the  cases  which  fall  under  its 
cognisance :  and  I  do  trust,  that,  upon  due  consideration  of  the  Bank- 
rupt Law  Consolidation  Act,  looking  to  the  whole  context,  and  endea* 
vouring  to  give  due  weight  to  all  its  provisions,  yet  scarcely  enlarging 
or  restraining  the  literal  interpretation  of  any  particular  part,  it  will 
be  considered  that  the  statute  admits  of  the  exposition  which  I  have 
ventured  to  give,  and  which,  in  my  humble  judgment,  will  operate  bene- 
ficially for  all  parties,  and  give  full  effect  to  the  remedy  intended  by  the 
legislature ;  at  the  same  time  being,  as  it  seems  to  me,  in  accordance 
with  the  plain  policy  of  the  bankrupt  law, — ^festinum  remedium. 

I  will  now  ^pose  of  the  petition  before  the  court. 
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It  appears  that  Abranam  Peacock,  aod  Isabella  Peacock,  his  wife,  in 
right  of  the  said  Isabella  as  legatee  under  a  will,  were  entitled  to  a 
reversionary  interest  in  a  moiety  of  1046^.  New  3^  per  Cent.  Annai- 
ties,  expectant  on  the  death  of  Edward  Coton,  who  was  entitled  to  the 
dividends  therefrom  for  his  life.  The  stock  was  standing  in  the  name 
of  George  Taylor  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  and  was  held  by  him  upon  the  trusts  of  the  will; 
^17^1  ^^^'  ^V^^  ^^®  death  of  Coton,  the  trustee  was  to  sell,  and  divide 
^  *the  same  between  the  two  cousins  of  the  testatrix  (Elisabeth 
Coxon  and  Isabella  Coxon),  in  equal  shares.  Isabella  Coxon  married, 
first,  John  Jeffreys,  who  died:  she  then  married  Abraham  Peacock, 
who  survived  his  wife,  and  is  still  living.  Isabella  Peacock  died  about 
six  years  ago.  The  bankrupt  purchased  the  interest  of  Peacock  and 
his  wife  in  the  said  moiety  or  share,  and  the  same  was  assigned  to  him 
by  an  indenture  made  between  the  parties, — ^Abraham  Peacock  and  his 
wife  of  the  one  part,  and  the  bankrupt  of  the  other  part, — and  bearing 
date  the  24th  of  November,  1840.  Notice  in  writing  of  this  indenture 
of  assignment  was  served,  by  or  on  behalf  of  the  bankrupt,  upon  George 
Taylor,  the  trustee,  on  the  25th  of  November,  1840.  On  the  11th  of 
May,  1846,  the  bankrupt  executed  an  assignment  of  the  said  moiety  of 
the  sum  of  10462.,  formerly  8^  per  Cent.  Annuities,  but  then  reduced 
to  3|  per  Cent.  Bank  Annuities,  standing  in  the  name  of  the  said 
George  Taylor,  expectant  upon  the  death  of  the  said  Edward  Coton,  to 
T.  S.  Battcock,  by  way  of  mortgage,  as  collateral  security  for  the  pay- 
ment of  1400Z.  No  notice  of  this  last  assignment  was  given  by  or  oo 
behalf  of  T.  S.  Battcock  (to  George  Taylor,  the  trustee).  T.  S.  Batt- 
cock died  on  the  25th  of  November,  1847,  having  first  made  his  will, 
and  appointed  R.  F.  Davies,  G.  Rawbone,  and  G.  Battcock,  executors. 
The  executors  proved  the  will  on  the  21st  of  February,  1848,  and  Batt- 
cock's  interest  is  vested  in  them,  as  assignees,  in  law ;  but  no  notice 
of  the  assignment  to  Battcock  has  been  given  to  the  trustee  by  or  oa 
behalf  of  the  executors.  The  petition  for  adjudication  of  bankruptcy 
was  filed  on  the  2d  of  March,  1853,  under  which  Plimmer  was  adjudged 
bankrupt,  and  the  present  petitioners  appointed  assignees.  Edward 
Coton  died  since  the  filing  of  the  petition  for  adjudication ;  and  the 
assignees  of  the  bankrupt  claim  to  be  entitled  to  an  absolute  vested 
*17fil  ^'^^^^^^  ^^  possession  in  the  moiety  of  *the  stock  so  assigned 
^  by  Peacock  and  his  wife  to  the  bankrupt. 

It  was  contended  by  Mr.  Southgate,  on  behalf  of  the  executors  of 
T.  S.  Battcock,  that  the  bankrupt  was  not  the  original  legatee ;  and 
that  the  interest  assigned  by  the  bankrupt  to  Battcock  was  not  goods 
and  chattels  within  the  meaning  of  the  125th  section;  and  that,  if 
goods  and  chattels,  it  was  not  in  the  order  and  disposition  of  the  bank- 
rupt with  the  consent  of  the  true  owner. 

As  to  the  first  objection,  it  was  said  that  the  same  point  had  been 
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raised  in  tlie  case  of  Smith  v.  Smith,  4  Tyrwh.  52,  2  C.  ft  M.  281,t  and 
left  undecided.  I  have  looked  to  that  case,  and  the  authorities  cited ; 
bat  I  find  nothing  which  contravenes  the  doctrine  established  by  the 
case  of  Byall  v.  Rowles,  1  Yes.  sen.  848,  1  Atk.  165,  2  Tndor's  Lead- 
ing Cases  in  Equity,  537,  and  acted  upon  in  the  cases  of  Dearie  v.  Hall^ 
3  Boss.  1,  and  Loveridge  v.  Cooper,  8  Russ.  48,  cited  by  Mr.  Surrage 
on  the  part  of  the  assignees,  and  the  long  list  of  cases  which  have  been 
decided  since  on  the  assignment  of  policies  of  insurance,  shares  in  coni- 
panies,  and  debts  upon  bonds,  and  simple  contract  debts,  and  in  some 
cases,  too,  of  stock  in  the  public  funds, — see  Brown  v.  Bellaris,  5  Madd« 
53 ;  Ez  parte  Richardson,  In  re  Cheshire,  Buck,  B.  G.  480 ;  Hulton 
V.  Sandys,  1  Tounge,  602 ;  Etty  v.  Bridges,  2  T.  &  C.  Ch.  Cas.  486,— 
that  the  term  <<  goods  and  chattels"  comprehends  things  in  action ;  that 
the  transfer  of  a  chose  in  action  is  incomplete  without  notice  to  the 
legal  owner  of  the  fund ;  and  that,  in  bankruptcy,  without  such  notice, 
where  it  might  have  been  given,  the  property  is  in  the  reputed  owner- 
ship of  the  bankrupt  with  the  consent  of  the  true  owner. 

In  the  case  of  Smith  v.  Smith,  as  reported  in  4  l^rwh.  52,  and  2  0. 
k  M.  231,t  it  is  stated  that  the  question  whether  the  property  came 
within  the  clause  of  the  bankrupt  act,  s.  72,  was  very  elaborately 
argued,  though  the  ^argument  is  not  reported :  but  it  appears  ^^^ ,.,. 
from  the  report  of  the  same  case  in  8  Law  Journ.,  N.  S.,  Ezch.  ^ 
42,  that  it  was  contended  that  the  interest  of  the  bankrupt  in  the 
stock  (it  was  a  life^interest  in  the  dividends  of  stock  standing  in  the 
name  of  a  trustee),  or  his  right  to  the  accruing  dividends,  was  not  such 
a  description  of  property  as  came  within  the  meaning  of  the  words 
<<  goods  and  chattels"  in  the  6  G.  4,  c.  16,  s.  72.  The  authority  of 
Ryall  V.  Bowles  and  other  cases  was  admitted  as  establishing  the  neces- 
sity of  notice  to  the  debtor  or  obligor  on  the  assignment  of  bonds, 
debts,  or  policies  of  assurance,  where  the  assignor  had  the  actual  owner- 
ship of  that  which  he  assumed  to  assign  ;  and  that,  in  those  instances, 
as  well  as  wh^ e  government  stock  stood  in  the  name  of  the  bankrupt, 
the  bankrupt  might  be  deemed  a  visible  owner :  but  it  was  denied  that 
the  doctrine  had  ever  been  extended  to  a  mere  equitable  interest,  such 
as,  the  future  dividends  of  stock  standing  in  the  name  of  a  trustee.  It 
was  insisted,  contr^  that  the  bankrupt  law  made  no  distinction  between 
legal  and  equitable  interests ;  and  that  the  rule,  that,  where  delivery 
could  not  be  made,  the  assignee  must  go  as  far  as  the  nature  of  the 
subject  would  permit,  to  perfect  his  title,  applied  equally  in  both  cases, 
and  to  stock  or  the  dividends  of  stock  standing  in  the  name  of  trustees. 
The  court  having  disposed  of  the  case  upon  the  sufficiency  of  the 
notice,  the  Lord  Chief  Baron  (Lord  Lyndhurst)  said  it  was  unnecessary 
to  consider  the  other  question. 

In  one  of  the  late  cases  upon  the  subject, — Belcher  v.  Bellamy,  2 
Exch.  303,  811,t  Mr.  Baron  Rolfe  said, — «« Were  it  not  for  the  decisions^ 
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I  should  have  thought  it  extremely  doubtful  whether  a  debt  could  be 
said  to  be  left  in  the  order  and  disposition  of  a  bankrupt  with  the  con- 
sent of  the  true  owner ;  but  the  doctrine  in  Ryall  v.  Bowles  has  pre- 
vailed so  long  that  we  are  bound  by  it :  therefore,  a  person  pnrchasing 
*17A1  ^  ^^^^®  '^^  action,  is  ^considered  to  leave  it  in  possession  of  the 
^  debtor,  unless  he  is  active  and  gives  notice,  although,  if  he  takes 
every  possible  step  to  give  notice,  and  the  debt  nevertheless  remains  in 
the  possession  of  the  bankrupt,  it  does  not  so  remain  with  the  consent 
and  permission  of  the  purchaser."  The  Lord  Chief  Baron  Pollock 
delivered  a  like  opinion.  But,  in  Jones  v.  Gibbons,  9  Yes.  410,  where 
the  doctrine  is  very  explicitly  laid  down  by  the  Master  of  the  ftolls 
(Sir  W.  Grant),  his  Honour  refers  with  approval  to  the  doctrine  of  Sir 
James  Parker,  in  Ryall  v.  Bowles,  as  to  the  necessity  of  notice  to  the 
debtor  of  an  assignment ;  although  he  took  a  distinction  between  the 
assignment  of  a  debt  secured  by  a  mortgage  upon  land,  and  other 
debts.  And,  in  Ex  parte  Tennyson,  Mont,  k  Bl.  78,  Lord  Lyndhurst, 
after  remarking  that  there  is  nothing  in  question  on  the  statute  of 
James  so  much  to  be  regarded  as  the  credit  given  to  the  trader  on  goods 
and  chattels  in  his  order  and  disposition,  speaking  of  debts,  said,— 
« They  may  be  the  bulk  of  his  capital  in  trade."  The  principle  on 
which  the  rule  in  Ryall  v.  Bowles  has  been  applied  to  debts  and  other 
choses  in  action,  has  such  high  authoritative  sanction  that  the  existing 
decisions  on  the  subject  are  not  likely  to  be  disturbed. 

Now,  the  present  case  differs  somewhat  in  its  ctrcumstanees  from  any 
hitherto  decided.  But  the  interest  in  question  was  clearly  a  chose  in 
action,  though  only  in  contingency.  It  was  the  equitable  reversionarj 
interest  of  a  married  woman  in  certain  stock,  being  a  share  of  an 
ascertained  fund,  which  was  bought  by  the  bankrupt,  and  assigned  to 
him  by  the  husband  and  wife.  The  right,  then,  which  the  bankrupt 
purchased  was  not  a  present  right,  nor  the  certainty  of  any  future 
right.  The  effect  of  the  assignment  was,  to  place  him  in  the  stead  of 
the  husband.     Such  right  as  the  husband  had  was  transferred  to  the 

4'17Q1  ^<^^^P^»  ^^^  ^^'^^  ^^  ^  ^contingent  right,  depending  on  the 
^  event  of  the  husband  surviving  his  wife,  or  of  the  reversionary 
chose  in  action  falling  into  possession  during  the  coverture.  If  Isabella 
Peacock  had  survived  her  husband  and  Edward  Coton,  she  would  have 
become  absolutely  entitled  to  the  reversionary  interest  which  was  left  to 
her,  expectant  upon  the  death  of  Coton :  but,  she  having  died  about  six 
years  ago,  and  leaving  her  husband  surviving,  and  the  husband  and  wife 
having  assigned  their  interest  to  the  bankrupt,  the  interest  which  other- 
wise, on  the  death  of  the  wife,  would  htfve  vested  in  the  husband  jure 
mariti, — ^see  Purdew  v.  Jackson,  1  Buss.  1,  Honnor  v.  Morton,  3  Buss. 
65,  Stiffs  9.  Everitt,  1  Mylne  &  C.  87,  and  the  elaborate  discussion  in 
the  judgment  of  Lord  St.  Leonards,  when  Lord  Chancellor  of  Ireland, 
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in  Box  V.  Jackson,  1  Dmry,  48,  and  Drewe  v.  Long,  1  Eq.  Rep.  58, — 
became  Tested  in  the  bankrapt,  the  assignment,  as  between  the  parties, 
baring  put  the  assignee  in  the  same  situation  as  the  husband:  see 
Homsbj  V.  Lee,  2  Madd.  20* 

The  bankrapt,  then,  having  done  all  he  eoald  to  complete  his  title  in 
rem,  by  giving  notice  to  the  trustee  of  the  assignment  to  him,  became 
both  the  real  and  reputed  owner  thereof.  The  second  assignment 
effected  a  change  of  property,  and  the  bankrapt  was  not  then  the  real 
owner :  but,  no  notice  of  that  assignment  having  been  given  to  the 
trustee,  either  by  or  on  behalf  of  Battcock,  in  his  lifetime,  or  by  or 
on  behalf  of  his  executor  after  his  decease,  the  bankrupt  still  continued 
the  reputed  owner ;  and,  there  being  in  fact  nothing  beyond  the  simple 
act  of  assignment,  and  a  reasonable  time  having  elapsed  long  before  the 
bankruptcy,  for  the  executors  to  complete  their  title,  if  they  had  been 
BO  minded,  it  must  be  presumed  that  they  consented  to  the  property  in 
question  continuing  down  to  the  period  of  the  bankraptcy  in  the  order 
and  disposition  of  the  bankrupt  as  the  reputed  owner  thereof:  see  Fox 
p.  Fisher,  8  B.  &  *Ald.  185,  In  re  Thomas,  8  M.  D.  &  De  6.  ^^..g^ 
40,  and  West  v.  Reid,  2  Hare,  249,  And,  in  considering  the  ^ 
question  of  the  necessity  of  notice,  to  take  a  case  out  of  the  section 
as  to  order  and  disposition,  in  like  manner  as  in  questions  between 
encumbrancers,  as  to  priority  of  title,  no  distinction  can,  I  think,  be 
made  between  legal  and  equitable  interests,  or  between  an  interest  which 
is  vested  or  contingent,  present  or  reversionary.  If  the  interest  be  a 
personal  chattel,  whether  a  chose  in  action,  or  a  chattel  reduced  into 
possession,  it  comes  within  the  term  <<  goods  and  chattels." 

In  addition  to  the  cases  of  Dearie  v.  Hall,  3  Russ.  1,  and  Loveridge 
V.  Cooper,  8  Russ.  48,  on  this  point,  see  Ex  parte  Arkwright,  8  M.  D. 
k  De  G.  129,  148,  Timson  v.  Ramsbottom,  2  Keen,  85,  Foster  v. 
Oockerell,  8  GL  k  Fin.  456,  Etty  v.  Bridges,  2  Y.  &  G.  Gh.  Gas.  486, 
Menx  9.  Bell,  1  Hare,  78,  Jones  v.  Jones,  8  Simons,  688,  Wiltshire  v. 
Babbits,  14  Simons,  76,  and  Wilmot  v.  Pike,  5  Hare,  14. 

The  three  cases  lastly  above  cited  are  authorities  against  the  applica- 
tion of  the  rule  as  to  notice,  in  cases  of  an  equitable  interest  in  land ; 
but  they  recognise  the  rale  as  applicable  to  a  mere  equitable  interest 
m  the  nature  of  »  chose  in  action ;  and,  in  the  last  case,  of  Wilmot  v. 
Pike,  Yioe-Ghanoellor  Wigram,  in  speaking  of  the  judgment  of  Sir  T. 
Plumer  in  Dearie  v.  Hall,  says  that  it  is  impossible  to  read  his  very 
elaborate  arguments  in  Dearie  v.  Hall,  and  Loveridge  v.  Gooper,  with- 
out seeing  that  his  opinion  as  to  the  mode  of  transferring  an  equitable 
interest  in  property  not  capable  of  actual  delivery,  was  borrowed  entirely 
from  the  decisions  in  bankraptcy  as  to  the  acts  which  were  necessary 
under  the  statute  to  take  a  chose  in  action  out  of  the  order  and  disposi- 
tion of  a  bankrapt. 

I  think,  thereforCi  this  case  is  within  the  words  of  the  125th  section 
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nsi] 


of  the  Bankrupt  Law  Consolidation  Aet,  *12  k  IS  Vict.  c.  106; 

and  that  I  am  bound  to  make  the  order  prayed  for  by  the  assignees. 
I  should  add,  that  since  this  petition  was  heard,  I  have  been  informed 
by  the  solicitors  for  the  respective  parties,  that  the  respondents  are  de- 
sirous of  submitting  to  the  jurisdiction  of  the  court. 


CANNAN  and  Others,  Assignees  of  THOMAS  HUTGHINGS,  a 

Bankrupt,  v.  FOWLER.    Niw,  25. 

A.,  helng  posMued  of  certain  plant  and  materials  for  the  eonstmction  of  a  canal  and  other 
engineering  works  in  HoUand,  in  March,  1853,  agreed  by  parol  to  sell  the  same  to  B.,  and  two 
penons  were  sent  to  the  epot  to  ralne  them.  An  InTcntory  was  aceordingly  made,  and,  on  the 
31st  of  Maroh,  A.  and  B.  signed  the  following  memorandam  at  the  foot  thereof, — "  Agreed 
between  B.  and  myself,  45092.  IS*." 

On  the  8th  of  May,  a  written  eontraei  for  the  sale  of  the  plant  and  materials  was  eseented  by 
A.  and  B.,  by  which  it  was  agreed  "  that  A.  should  sell,  and  B.  shonld  purchase,  all  such  parti 
of  the  plant,  materials,  and  things  then  on  or  about  the  worlcs  of  the  canal,  which  belonged 
to  il.,  and  that  the  prioe  to  be  paid  for  the  same  should  be  the  fair  amount  of  the  Tsloe 
thereof, — §uek  amowit  to  be  •ettUd,  in  cove  (A«  partie§  tkonld  differ  at  to  the  9amt,  5y  arbitratumf" 
in  manner  therein  provided;  "and  that  B.  should  pay  to  A.  the  amount  of  such  price  or  vtlne 
within  two  calendar  months  after  such  price  or  Talue  should  hare  been  fixed  and  detenninsd 
as  aforesaid." 

B.  was  let  into  possession  of  the  plant  immediately  after  the  31st  of  March,  and  remained  io 
possession.  No  arbitration  was  erer  demanded,  or  any  dissatisfaction  expressed  by  B.  at  the 
prioe  fixed  by  the  Talnem : — 

Held,  that  the  CTcnt  upon  which  the  arbitraUon  clause  of  the  contract  of  the  8th  of  Hay  wst 
to  take  effect, — ^vls.  the  parties  differing  as  to  the  Talue, — never  having  arisen,  A.  was  entitled, 
at  the  expiration  of  two  months  from  that  date,  to  recover  the  value  agreed  on  by  the 
memorandum  of  the  31st  of  March,  on  a  count  for  goods  sold  and  delivered. 

This  was  an  action  by  the  plaintiffs,  assignees  of  the  estate  and  effects 
01  Thomas  Hutchings,  a  bankrupt,  for  money  payable  by  the  defendant 
to  the  said  Thomas  Hutchings,  before  he  became  bankrupt,  for  goods, 
fixtures,  and  effects  bargained  and  sold  and  delivered  by  the  said  Thomas 
Hutchings  to  the  defendant;  and  for  work  done  and  materials  provided 
by  the  said  Thomas  Hutchings  for  the  defendant,  at  his  request ;  and  for 
interest  for  the  forbearance  at  interest  by  the  said  bankrupt  to  the  de- 
fendant, at  his  request,  of  moneys  due  and  payable  by  the  defendant  to 
the  said  bankrupt ;  and  for  moneys  found  to  be  due  from  the  defendant 
to  the  said  Thomas  Hutchings  on  accounts  stated  between  them ;  and  for 
"^1821  ^^^^y  payable  by  the  ^defendant  to  the  plaintiffs,  as  assignees  as 
-*  aforesaid,  for  the  forbearance  at  interest  by  the  plaintiffs,  as  sach 
assignees,  to  the  defendant,  s^  his  request,  of  moneys  due  and  payable 
from  the  defendant  to  the  plaintiffs  as  such  assignees  as  aforesaid ;  and 
the  plaintiffs,  as  such  assignees,  claimed  60007. 

The  defendant  pleaded, — ^first,  never  indebted,— -secondly,  to  the  first 
count,  that,  before  the  said  Thomas  Hutchings  became  a  bankrupt^  the 
defendant  satisfied  and  discharged  the  said  claim  in  that  count  mentioned, 
bj  j>ayment.    Issue  thereon. 
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The  cause  wae  tried  before  Cresswel),  J.,  at  the  second  sitting  in 
London  in  this  term.  The  facts  were  as  follows: — In  Maj,  1852,  the 
bankrapt,  Hatchings,  and  his  then  partners.  Brown  and  Wright,  entered 
into  a  contract  with  the  directors  of  a  company  called  The  Netherlands 
Land  Enclosure  Company,  for  the  construction  of  a  canal  and  certain 
other  works  for  the  reclamation  and  embankment  of  a  portion  of  the  river 
Scheldt.  The  works  were  commenced,  and  a  large  qnantity  of  plant  and 
materials  proyided  for  their  completion:  but,  in  September,  1852, 
Hutchings,  Brown,  and  Wright  agreed  to  dissolve  partnership ;  and  it 
arranged  between  them  that  Hntchings  should  take  upon  himself  all  the 
debts  and  liabilities  of  the  firm,  and  that  Brown  and  Wright  should  Basign 
to  him  all  their  share  and  interest  in  the  partnership  property,  contracts, 
&C.  A  deed  embodying  this  arrangement  was  executed  by  the  parties, 
and  the  dissolution  of  partnership  advertised  in  the  London  Gazette  on 
the  Ist  of  October,  1852. 

Shortly  afterwards,  Hutchings  becoming  embarrassed,  his  creditors 
granted  him  a  letter  of  license  for  eighteen  months,  subject  to  his  estate 
being  wound  up  under  the  inspectorship  of  certain  persons  named. 

Hutchings  being  desirous  of  retiring  from  the  contract  with  the 
Netherlands  Land  Enclosure  Company,  and  the  ^defendant  having  r^^^  j^o 
agreed  with  the  company  to  continue  the  works,  a  parol  agree-  '- 
ment  was  entered  into  between  Hutchings  and  the  defendant  for  the  sale 
to  the  latter  of  the  plant  and  materials ;  and  accordingly  two  persons 
went  to  Holland  for  the  purpose  of  making  an  inventory  and  valuation. 
The  inventory  was  prepared  by  the  8th  of  March,  1853,  the  amount  of 
the  valuation  being  45092.  12s. ;  and,  on  the  Slst,  the  following  memo- 
randum was  written  at  the  bottom  of  the  inventory,  and  signed  by 
Hotcfaings  and  the  defendant  :-^^*Agreed  between  Mr.  H.  Fowler  and  my* 
self,  45092.  12s.'*  The  defendant  was  immediately  let  into  possession ; 
and  upon  Hutchings  proposing  to  draw  upon  him  at  two  months  (the  period 
of  payment  agreed  on)  for  the  amount  of  the  valuation,  the  defendant  de- 
cliaed  to  give  a  bill,  but  said  that  the  money  would  be  ready  when  wanted. 

On  the  28th  of  May,  1853,  the  following  contract  was  entered  into 
^  between  Fowler  (the  defendant)  of  the  first  part,  Hutchings  of  the 
second  part,  and  the  inspectors  of  the  third  part : — 

<<  Whereas,  on  or  about  the  7th  of  May,  1852,  a  contract  in  writ* 
ing  was  entered  into  between  the  said  Thomas  Hutchings,  and  Wil- 
liam Brown  and  William  Wright  (who  were  then  carrying  on  business 
in  copartnership  with  the  said  T.  Hutchings,  under  the  firm  of  T. 
Hutchings  k  Co.),  of  the  one  part,  and  J.  B.  Illidge,  J.  Masterman,  and 
R.  W.  Felly,  as  promoters  of  a  company  then  intended  to  be  formed 
and  established,  and  which  has  since  been  established  according  to  the 
laws  of  the  kingdom  of  Netherlands,  under  the  name  of  The  Nether- 
lands Land  Enclosure  Company,  for  the  execution  of  certain  works  for 
barring  the  Eastern  Scheldt,  and  constructing  a  canal  through  the 
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island  of  South  Beveland,  and  constructing  other  works  as  therein  men- 
tioned :  And  whereas,  on  or  about  the  29th  of  September,  1852,  tke 
^-iQA-^  said  T.  Htttchings  and  his  said  ^copartners  dissolved  partner- 

-^  ship,  and  upon  such  dissolution  it  was  agreed  that  all  the  stock, 
credits,  and  effects  of  the  said  copartnership  should  belong  and  be  tbe 
separate  property  of  the  said  T.  Hutchings,  and  that  all  the  debts,  oon- 
traets,  and  liabilities  of  the  said  copartnership  should  be  borne  and  nn- 
dertaken  by  the  said  T.  Hutchings  alone,  and  since  the  said  dissolation 
tbe  business  of  the  said  copartnership  has  been  carried  on  by  the  said 
T.  Hutchings  alone  under  the  former  style  and  firm  of  T.  Hutchings  ft 
Go. :  And  whereas,  on  or  about  the  16th  of  December,  1852,  at  a  meet- 
ing of  the  creditors  of  the  said  Messrs.  Hutchings  &  Co.,  it  was  (amongst 
other  things)  unanimously  resolved  by  the  said  creditors,  that  the  ssid 
T.  Hutchings  should  manage  and  wind  up  his  estate  under  the  inspec- 
tion of  the  said  parties  hereto  of  the  third  part  (hereinafter  called  the 
said  inspectors),  and  that,  in  the  mean  time,  until  the  settlement  of  bis 
affairs  as  therein  mentioned,  the  said  T.  Hutchings  should  be  at  liberty 
to  carry  on  the  works  or  make  such  other  arrangements  with  reference 
to  the  contracts,  and  otherwise  relating  to  his  estate,  as  the  said  in- 
spectors might  think  desirable:  And  whereas  a  proper  deed  of  inspec- 
torship and  arrangement  for  the  management  of  the  affairs  and  busi- 
ness of  the  said  T.  Hutchings  in  pursuance  of  the  said  resolutions,  is 
now  in  course  of  execution :  And  whereas  the  said  T.  Hutchings  has 
since  the  9th  of  October,  1852,  or  thereabouts,  discontinued  the  exe- 
cution of  any  works  under  tbe  said  contract,  and  by  articles  of  agree- 
ment bearing  or  intending  to  bear  even  date  with  these  presents,  and 
made  or  expressed  to  be  made  between  the  said  Netherlands  Land  Enclo- 
sure Company,  represented  by  A.  Dechamps,  president  of  the  cooneil 
of  administration  of  the  said  company,  and  E.  C.  Nichols,  secre- 
tary of  tbe  said  company  acting  by  virtue  and  in  pursuance  of  the  stat- 
utes of  the  company  of  the  first  part,  the  said  E.  C.  Nichols  of  the 
*1  A^1  ""^^^^^^  P^^^»  ^^^  ^^^  ^'  Hutchings  of  the  third  part,  and  the  said 

-*  inspectors  of  the  fourth  part,  it  was,  amongst  other  things,  agreed 
between  the  said  company  and  the  said  T.  Hutchings,  as  representing 
the  said  firm  of  T.  Hutchings  &  Co.,  with  the  consent  and  approbation 
of  the  said  inspectors,  that  the  said  contract  of  the  7th  of  May,  1852, 
should  thenceforth  cease  and  be  void  to  all  intents  and  purposes  whatso- 
ever ;  and  that  all  the  plant,  materials,  and  things  belonging  to  the  said 
T.  Hutchings,  or  to  the  said  T.  Hutchings  ft  Co.,  now  on  or  about  the 
Polder  works  therein  mentioned,  or  any  of  them,  should  thenceforth  he 
the  sole  and  exclusive  property  of  the  said  company ;  and  that  all  ihe 
plant,  materials,  and  things  belonging  to  the  said  Thomas  Hutchings,  or 
to  the  said  T.  Hutchings  &  Co.,  which  were  then  on  or  about  the  works 
of  tbe  said  canal,  or  any  of  them,  should  remain  and  be  the  sole  and 
separate  property  of  the  said  T.  Hutchings  k  Co.,  freed  and  discharged 
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from  all  lien,  charge,  or  claim  whatsoerer  of  the  said  company,  or  the 
eaid  E.  G.  Nichols  in  their  behalf,  thereon ;  and  that  the  said  T.  Hatch- 
ings shoald  be  entitled  to  receive  from  the  said  Henry  Fowler  (the  de* 
fendant),  or  any  other  person  or  persons  with  whom  any  contract  for  the 
completion  of  the  works  on  or  aboat  the  said  canal  should  or  might  be  or 
hare  been  entered  into  by  the  said  company,  the  full  value  of  all  the 
works  executed  by  the  said  T.  Hutchings,  or  by  himself  and  his  said  late 
copartners,  in  relation  to  the  said  canal,  without  any  claim  or  demand 
of  the  said  company  in  respect  of  such  works :  And  whereas  the  said 
Henry  Fowler  is  desirous  of  purchasing  from  the  said  T«  Hutchings,  and 
the  said  T.  Hutchings  is  desirous  (with  the  consent  and  approbation  of  the 
said  inspectors)  of  selling  to  the  said  H.  Fowler,  the  plant,  materials,  and 
things  now  upon  or  about  the  said  works  of  the  said  canal,  and  at  Ter« 
seke,  near  to  the  said  canal,  and  the  said  H.  Fowler  ^having  enter-  p^^  ^^ 
ed  into  a  contract  with  the  said  Netherlands  Land  Enclosure  Com-  *- 
pany  for  the  completion  of  the  works  left  unexecuted  by  the  said  T. 
Hatchings  k  Co., — it  has  been  arranged  that  the  said  H«  Fowler  shall 
pay  to  the  said  T.  Hutchings  the  fair  value  of  the  works  already  exe- 
cuted by  him  or  T.  Hutchings  k  Co.,  in  relation  to  the  said  canal;  and  the 
said  H.  Fowler  and  T.  Hutchings  (with  the  consent  and  approbation  of 
the  said  inspectors)  have  also  mutually  determined  to  enter  into  such  fur- 
ther agreements  with  respect  to  the  matters  aforesaid  as  hereinafter  con- 
tained: Now  these  presents  witness  that  it  is  hereby  mutually  agreed  be- 
tween and  by  the  said  H.  Fowler  and  T.  Hutchings,  with  the  consent  and 
approbation  of  the  said  inspectors  (testified  by  their  execution  of  these 
presents),  in  manner  following,  that  is  to  say,  1.  That  the  said  T.  Hutch- 
ings shall  sell,  and  the  said  H.  Fowler  shall  purchase,  all  such  parts  of 
the  plant,  materials,  and  things  now  on  or  about  the  works  of  the  said 
canal,  and  at  Terseke  aforesaid,  which  belong  to  the  said  T.  Hutchings 
as  his  separate  property ;  and  that  the  price  to  be  paid  for  the  same  shall 
be  the  fair  amount  of  the  value  thereof,  iuch  amount  to  he  aettledj  in  ease 
the  parties  shaU  differ  as  to  the  same^  by  arbitrationy  in  manner  hereinaf- 
ter mentioned;  and  that  the  said  H.  Fowler,  his  executors,  administra- 
tors, or  assigns  shall  pay  to  the  said  T.  Hutchings,  his  executors  or  ad- 
ministrators, the  amount  of  such  price  or  value  mihin  two  calendar 
months  after  such  price  or  value  shall  have  been  fixed  and  determined  ae 
aforesaid :  2.  That  the  said  H.  Fowler,  his  executors  or  administrators, 
shall  pay  to  the  said  T.  Hutchings,  his  executors  or  administrators,  the 
amount  of  the  value  of  all  the  works  done  or  executed  by  the  said  T. 
Hutchings,  or  the  said  T.  Hutchings  k  Co.,  in  relation  to  the  said  canal, 
such  amount  or  value  to  be  determined  (in  case  the  parties  shall  differ 
as  to  the  same)  by  arbitration,  in  manner  hereinafter  mentioned,  and 
*that  the  same  amount  shall  be  paid  within  two  calendar  months  r^^ov 
after  the  time  when  the  same  shall  have  been  fixed  or  determined  *- 
as  aforesaid :  8.  That,  in  case  any  difference  or  dispute  shall  arise  be- 
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tween  the  said  H.  Fowler  and  T.  Hatchings,  or  between  either  of  them, 
or  the  executors  or  administrators  of  either  of  them,  and  the  execators 
or  administrators  of  the  other  of  them,  as  to  the  price  or  value  of  any 
plant,  materials,  or  things  to  be  purchaied  by  the  said  H.  Fowler,  hii 
executors  or  administrators,  as  aforesaid,  in  purtuanee  of  these  praenUt 
or  of  any  works  done  or  executed  by  the  said  T.  Hutchings,  or  the  said 
T.  Hutchings  &  Co.,  the  amount  of  the  value  whereof  is  to  be  paid  by 
the  said  H.  Fowler,  his  executors  or  administrators,  to  the  said  T. 
Hutchings,  his  executors  or  administrators,  as  hereinbefore  mentioned, 
or  as  to  the  extent  of  the  said  works,  or  as  to  any  clause,  matter,  or  thing 
herein  contained,  the  same  shall  be  referred  to  the  arbitration  of,  and 
determined,  as  to  the  said  works  executed  on  the  canal,  by  Sir  J.  Ren* 
nie,  or  other  the  engineer  in  chief  for  the  time  being  of  the  said  Nether* 
lands  Land  Enclosure  Company,  or,  at  his  option,  some  indifferent  per- 
son to  be  named  on  behalf  of  both  the  parties  in  difference  by  the  mi 
Sir  J.  Rennie,  or  such  other  engineer  in  chief  for  the  time  being  as  afore* 
said,  and,  as  to  the  said  plant  and  materials,  by  H.  P.  Burt,  of,  &c.,  or,  at 
his  option,  by  some  indifferent  person  to  be  named  on  behalf  of  both  par* 
ties  in  difference  by  the  said  H.  P.  Burt :  and  the  decision  of  the  said 
Sir  J.  Rennie,  or  of  such  other  engineer  in  chiefs  or  other  person  to  be 
named  by  him  as  aforesaid  (as  the  case  may  be),  in  regard  to  the  said 
works,  and  the  decision  of  the  said  H.  P.  Burt,  or  other  person  to  be 
named  by  him  as  aforesaid  (as  the  case  may  be),  in  regard  to  the  said 
plant  and  materials,  shall  be  binding  and  conclusive  on  both  the  parties 
in  difference,  and  on  all  persons  claiming  under  them  respectively:  and 
*1A81  ^^^  persons  respectively  ^acting  as  the  referees  as  aforesaid,  shall 
-^  have  full  power  to  examine,  as  well  the  parties  to  the  reference, 
as  their  respective  witnesses,  upon  oath  or  affirmation,  where  affirmation 
is  allowed  by  law  instead  of  oath ;  and  that,  in  case  either  of  the  parties 
in  difference  shall  neglect  or  refuse  to  concur  in  or  to  proceed  with  any 
reference,  it  shall  be  lawful  for  the  other  of  the  said  parties  to  give  to  or 
leave  at  the  dwelling-house  or  place  of  business  of  the  one  of  the  said  parties 
in  difference  who  shall  so  neglect  or  refuse  as  aforesaid,  a  notice  in 
writing,  requiring  hira  or  them  to  concur  in  or  proceed  with  such  refer- 
ence ;  and  that,  upon  the  expiration  of  fourteen  days  after  giving  or 
leaving  such  notice  as  aforesaid,  or  at  any  time  thereafter,  it  shall  be  law- 
ful for  the  said  referees  respectively  to  proceed  with  the  matters  of  snch 
reference  to  them  respectively,  in  the  absence  of  the  party  who  shall 
neglect  or  refuse  to  concur  in  or  proceed  with  such  reference,  so  long  as 
he  or  they  shall  continue  so  to  neglect  or  refuse ;  and  that  any  decision 
of  such  other  referee  and  referees  which  shall  be  made  in  the  absence  of 
any  such  neglecting  or  refusing  party  as  aforesaid,  after  notice  shall  have 
been  given  to  or  left  with  him  or  them  as  aforesaid,  shall  be  as  valid  and 
binding  in  all  respects  as  if  the  same  had  been  made  after  a  referenee 
conducted  in  the  presence  of  both  parties ;  and  that  this  present  submis? 
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B!on  to  arbitration,  or  any  submission  to  arbitration  to  be  made  in  pursu- 
ance of  these  presents,  may  be  made  a  rule  of  any  of  Her  Majesty's  courts 
at  Westminister,  upon  the  application  of  either  of  the  parties :  4.  That 
any  charge  that  may  be  made  by  the  said  Sir  J.  Rennie  and  H.  P.  Burt, 
respectiyely,  or  their  respective  nominees,  on  account  or  in  respect  of 
sach  respective  references  hereby  agreed  to,  shall  be  borne  and  paid  by 
the  said  parties  hereto  in  equal  shares  and  proportions:  6.  That  the 
said  respective  references  shall  be  proceeded  with  with  all  possible  speed ; 
and  that  any  ^appointment  t>f  a  nominee  or  nominees  under  the  r 4^100 
provision  for  that  purpose  hereinbefore  contained,  shall  be  endorsed  *- 
by  the  said  Sir  J.  Rennie,  and  H.  P.  Burt,  respectively,  on  these  presents. 
In  witness,"  &c. 

On  the  5th  of  April,  1858,  whilst  the  draft  of  the  above  agreement 
was  being  settled,  the  defendant's  attorney  wrote  to  Hatchings *s  attor- 
neys,— «<  Mr.  Fowler  informs  me  that  he  has  settled  the  amount  with 
Mr.  Hatchings  for  the  plant  and  materials  on  the  canal.  Had  we  not 
better,  therefore,  alter  the  agreement,  by  inserting  the  amount,  as  to 
this  item  ?  Some  alterations  were  made  in  the  draft  subsequently  to 
the  date  of  this  letter ;  but  the  amount  was  not  inserted. 

A  petition  in  bankruptcy  was  presented  on  the  80th  of  August,  1853, 
under  which  Hutchings  was  declared  a  bankrupt,  and  the  plaintiffs  were 
appointed  his  assignees.  This  action  was  brought  by  the  assignees  to 
recover  the  value  of  the  plant  and  materials^  clainaing  the  amount  settled 
between  the  parties  by  the  memorandum  of  the  Slat  of  March,  1858, 
and  interest  thereon  from  the  12th  of  October,  the  day  on  which  a 
notice  was  served  upon  the  defendant  to  that  effect.  The  action  was 
commenced  on  the  19th  of  October. 

On  the  part  of  the  defendant  it  was  submitted,  Ihat  the  only  contract 
upon  which  the  plaintiffs  could  recover,  was,  the  Written  contract  of  the 
28th  of  May,  1858,  the  words  of  which  were  clearly  prospective,  con- 
templating a  future  arrangement  as  to  the  amount  to  be  paid,  either  by 
agreement  or  reference  to  the  arbitrators  named;  and  that,  inasmuch 
as  there  was  no  evidence  of  any  agreement  as  to  the  price,  or  of  any 
communication  whatever  between  the  parties  subsequently  to  the  signa- 
tare  of  that  contract,  the  plaintift  were  not  in  a  situation  to  maintain 
an  action  upon  it,  for,  that,  until  that  was  settled  and  ascertained,  the 
two  months  did  not  commence  running. 

*For  the  plaintiffs,  it  was  insisted,  that  they  were  entitled  to  r^Kigra 
recover,  independently  of  the  contract  of  the  28th  of  May ;  that,  ^ 
assuming  their  right  to  be  based  upon  that  contract  alone,  the  defendaaut 
was  still  bound,  as  to  the  price  to  be  paid,  by  the  arrangement  made  ei» 
the  Slat  of  March ;  and  that  the  two  months  would  run  from  the  dbte 
of  the  written  contract. 

The  learned  judge  was  of  opinion  that  the  plainti£b  could  only  reowrer 
upon  the  contract  of  Ibe  28tb  of  May ;  Wt  that  the  jury  were  at 
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to  import  into  that  contract  the  previous  agreement  of  the  Ist  of  March, 
as  to  the  price  to  be  paid  for  the  plant  and  materials ;  and  that,  the 
two  months  having  elapsed  at  the  time  of  the  commencement  of  the 
action,  the  plaintiffs  were  entitled  to  recover. 

The  jary  accordingly  returned  a  verdict  for  the  plaintiffs,  for  princi* 
pal  and  interest,  45832.  9«. 

Quaifij  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Byle$y  Serjt.,  and  TTt&s,  now  showed  cause. — The  agreement  of  the 
28th  of  May,  1853,  contains  a  stipulation  that  Hutchings  should  sell 
and  that  Fowler  should  purchase  all  such  parts  of  the  plant,  materials, 
and  things  then  on  or  about  the  works  of  the  canal,  and  at  Yerseke, 
which  belonged  to  Hutchings  as  his  separate  prop^ty,  and  that  the 
price  to  be  paid  for  the  same  should  be  the  fair  amount  of  the  valoe 
thereof.  If  it  had  stopped  there,  the  defendant  having  already  been 
let  into  possession,  and  the  price  having  been  already  ascertained,  there 
would  have  been  no  room  for  doubt.  The  words  relied  upon  by  the 
defendant, — «  such  amount  to  be  settled,  in  case  the  parties  should  differ 
as  to  the  same,  by  arbitration,'* — were  intended  to  provide  for  an  event 
*1Q11  ^^^^^  ^^  *never  happened.  The  price  having  been  ascertained 
-*  and  agreed,  and  there  being  no  evidence  of  any  subsequent  dis- 
sent, the  parties  must  be  assumed  to  be  still  agreed  upon  it.  Suppose 
the  inventory  had  been  gone  through  and  the  price  fixed  on  the  28th 
of  May,  whilst  the  parties  were  together,  instead  of  on  the  Slst  of 
March,  would  it  have  made  any  difference  whether  the  contract  was 
signed  or  the  amount  ascertained  first  ?  [Maulb,  J.-^Perhaps,  after 
the  contract  had  been  signed,  it  would  have  been  competent  to  the  de- 
fendant te  say  that  the  assessment  of  the  value  was  a  mistake,  and  to 
claim  the  benefit  of  the  arbitration  clause.]  Perhaps  so.  [Maule, 
J. — Taking  the  contract  with  the  surrounding  circumstances,  one  of 
them  being  an  elaborately  ascertained  value  of  the  subject  of  the  sale, 
in  the  absence  of  any  dissent  on  the  defendant's  part,  that  must  be 
taken  to  be  the  («fair  amount  of  the  value."  Williams,  J. — If  the 
agreement  as  to  value  had  been  come  to  the  day  after  the  execution 
of  the  contract,  the  defendant  would  unquestionably  have  been  bound 
by  it.]  No  doubt  he  would.  [Maule,  J. — It  is  only  in  the  event  of  a 
dispute  as  to  the  value,  that  the  arbitration  clause  can  come  into  ques- 
tion. Here,  the  defendant  has  never  said  that  the  fair  value  is  other 
than  that  which  was  agreed  upon  on  the  Slst  of  March.]  This  is  not 
like  the  case  of  Avery  v.  Scott,  8  Exch.  487.t  Looking  at  all  the  cir- 
cumstances under  which  the  contract  was  made,  it  is  impossible  to  give 
effect  to  it  without  incorporating  therein  the  previous  agreement  as  to 
price. 

Quain^  in  support  of  the  rule. — ^The  learned  judge,  holding  that  the 
plaintiff'  could  recover  only  upon  the  oontract  of  the  28tb  of  May,  ruled 
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tbat  the  arrangement  as  to  price  made  between  the  parties  on  the  Slat 
of  March,  was  to  be  considered  binding,  notwithstanding  *the  r^-iQa 
terms  of  the  written  contract.  If  the  agreement  of  the  28th  of  '- 
May,  was,  to  sell  at  the  price  agreed  on  upon  the  Slst  of  March,  from 
what  day  would  the  two  months'  credit  run  ?  It  is  said  the  parties 
never  differed  about  price,  and  therefore  the  arbitration  clause  never 
came  into  operation.  But,  to  make  out  their  case  upon  the  written 
contract,  the  plaintiffs  were  bound  to  show  an  agreementj  and  when  it 
took  place.  There  was  no  evidence  of  any  communication  as  to  price 
between  the  parties  at  or  subsequently  to  the  date  of  the  contract: 
there  was  nothing  whatever  to  justify  the  jury  in  inferring  that  the 
amount  settled  on  the  81st  of  March  was  the  amount  agreed  on  by  the 
parties  at  the  time  of  the  execution  of  the  contract  of  the  28th  of  May : 
on  the  contrary,  it  is  directly  in  opposition  to  the  very  terms  of  that 
contract.  To  ^ve  effect  to  the  anterior  parol  contract,  will  be  to  defeat 
the  manifest  intention  of  the  written  contract,  upon  which  alone  the 
parties  must  be  taken  to  have  meant  to  rely. 

Maule,  J.(a) — This  case  may,  I  think,  be  dealt  with  upon  the  prin- 
ciple suggested  by  Mr.  ^uatn, — ^that  the  written  contract  alone  is  to 
regulate  the  rights  of  the  parties,—- quite  consistently  with  his  rule  being 
discharged.  This  is  an  action  for  goods  sold  and  delivered.  The  action 
was  commenced  on  the  19th  of  October,  1858,  after  the  defendant  had 
been  in  possession  of  the  goods  in  the  character  of  vendee  for  a  period 
of  more  than  six  months ;  atd  the  right  of  the  plaintifi  to  recover 
depends  upon  the  construction  of  the  agreement  of  the  28th  of  May, 
1858,  which  I  will  assume  to  be  all  the  writing  upon  the  subject.  That 
agreement  provides  that  Hutchings  shall  sell  and  Fowler  shall  purchase 
the  plant  *and  materials  in  question,  and  that  the  price  to  be  r^iqo 
paid  for  the  same  shall  be  the  fair  amount  of  the  value  thereof.  ^ 
Then  come  these  words, — «  such  amount  to  be  settled  in  manner  here* 
inafter  mentioned ;"  and  that  Fowler  shall  pay  to  Hutchings  the  amount 
of  such  price  or  value  within  two  calendar  months  after  such  price  or 
value  shall  have  been  fixed  and  determined  as  aforesaid.  Now,  it 
appears  to  me  that  the  proper  construction  of  that  contract,  is,  that  it 
is  a  sale  of  the  plant  and  materials  at  the  fair  value,  with  a  proviso, 
that,  if  either  shall  choose,  the  value  may  be  inquired  into  by  an  arbi- 
trator. The  event  which  was  to  call  the  arbitration  clause  into  requi- 
sition never  occurred ;  neithe)r  party  having  within  a  reasonable  time 
elected  to  avail  himself  of  it.  Whether  that  would  exclude  the  juris- 
diction of  the  court  or  not,  it  is  unnecessary  to  inquire.  No  arbitration 
having  been  called  for,  the  parties  are  remitted  to  a  sale  at  a  fair  value. 
Where  the  subject  of  a  sale  is  well  known  and  ascertained,  the  fair 
value  might  be  understood  to  mean  the  market  price.    That  could  not 

(a)  Jtrris,  C.  J.,  wm  Absent  on  aeconni  of  indisposition ;  nnd  CreisweUi  J.,  had  left  the  eonit 
before  the  Judgment  wm  delirered. 


193  CANNAN  v.  FOWLER.    M.  T.  1858. 


apply  to  these  particular  goods:  but,  the  parties  having  come  to  a 
detailed  agreement  as  to  the  yalue  a  few  weeks  before,  though  not 
bindingly  referred  to  in  the  agreement,  the  fact  of  such  a  settlement 
having  occurred  rendered  it  extremely  likely  that  there  would  be  no 
dispute  as  to  the  price:  it  was  pregnant  evidence,  not  to  say  con- 
clusive, that  the  price  so  ascertained  was  the  fair  value;  and  quite 
sufficient  to  warrant  the  jury  in  coming  to  that  opinion.  That  being 
so,  I  see  no  reason  to  find  fault  with  the  direction  in  point  of  law,  or 
with  the  result  of  the  case  in  point  of  fact :  and  I  must  say  I  should 
have  been  sorry  if  I  had  felt  myself  compelled  to  come  to  any  other 
conclusion. 

Williams,  J.«^  am  of  the  same  opinion.  It  is  quite  clear  that 
*1Q41  J^^^^^  would  be  defeated  if  this  rule  were  to  *be  made  absolute. 
-'  I  am  therefore  glad  to  find  that  the  contract  will  admit  of  the 
construction  which  my  Brother  Maule  has  put  upon  it.  I  entirely  agree 
with  him :  but,  at  the  same  time,  I  incline  to  think  that  the  plaintiffs' 
case  might  be  sustained  upon  another  ground.  Mr.  Quain  admits,  that, 
if  the  defendant,  at  the  moment  of  the  execution  of  the  contract  of  the 
28th  of  May,  had  assented  to  the  amount  settled  on  the  81st  of  March 
being  the  fair  value  of  the  goods  in  question,  that  would  have  dispensed 
with  the  arbitration  clause,  and  would  have  been  evidence  for  the  jury 
that  the  value  had  been  ascertained  and  agreed  within  the  meaning  of 
the  contract.  I  think  the  defendant's  conduct  in  not  attempting  to 
avail  himself  of  the  arbitration  clause,  is  tantamount  to  an  assent  to  the 
sum  ascertained  on  the  8l8t  of  March  being  the  fair  value. 

Talfourd,  J. — I  am  of  the  same  opinion.  I  think  the  conduct  of  the 
parties  under  the  agreement  of  the  28th  of  May,  amounted  to  an  adop- 
tion of  the  value  ascertained  and  agreed  between  them  on  the  Slst  of 
March.  Rule  discharged. 


*195]  *BIGG  V.  WHISKING.    Nov.  25. 

A.  and  B.  went  (in  one  day)  to  tereral  places,  diitant  a  few  mUes  from  eaeh  other,  where  they 
aipreed  for  the  porohaee  and  lale  of  several  lots  of  timber ;  and,  at  the  last  plaee,  a  memorandom 
of  the  whole  transaotion  was  made  and  signed  hj  A.  Part  of  the  timber  was  aecepted  by  B., 
bat  he  refiised  to  take  the  roft  ^— Held,  that  the  whole  fonned  one  Joint  oontnet 

This  was  an  action  for  goods  sold  and  delivered,  goods  bargained  and 
sold,  &c.  The  defendant  paid  into  court  88Z. ;  and  the  plaintiff  replied 
in  damages  ultri. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in 
London  in  this  term,  when  a  verdict  was  found  forthe  plaintiff,  damages 
260Z.  The  facts  were  as  follows : — The  plaintiff  was  a  timber-dealer 
residing  at  Diss,  in  Norfolk :  the  defendant  was  a  chairmaker  in  Lon* 
don.    In  October,  1852,  the  defendant  went  to  Diss,  where  he  entered 
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into  a  verbal  contract  with  the  plaintiff  for  the  purchase  of  some  timber. 
The  plaintiff  and  defendant  then  went  to  Mellis,  a  few  miles  off,  and  to 
five  other  places  in  the  neighbourhood^  at  each  of  which  similar  con- 
tracts were  made  for  the  purchase  of  other  lots  of  timber.  When  they 
arrived  at  the  last  place,  viz.,  Stowmarket,  the  parties  proceeded  to  an 
inn,  and  dined ;  and  the  defendant,  who  was  an  extremely  illiterate 
person,  asked  the  plaintiff  to  make  him  a  memorandum  of  the  timber 
sgreed  to  be  bought,  and  the  terms.  This  was  accordingly  done.  A 
portion  of  the  timber  was  sent  by  railway  to  London,  the  defendant 
advancing  the  money  for  payment  of  the  carriage,  which  was  to  be 
allowed  him  by  the  plaintiff.  Several  consignments  of  timber  were 
made  to  the  defendant,  and  accepted  by  him.  On  the  arrival  of  the 
residue  at  the  terminus  in  London,  the  defendant  objected  that  some 
portion  of  it  was  unsound,  and  other  portion  not  the  timber  contracted 
for ;  and  ultimately  he  refused  to  receive  it. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  action  would 
not  lie,  inasmuch  as  there  was  no  '''written  contract  applicable  to  p^.  q^ 
each  purchase,  no  part-payment,  no  part-delivery,  and  no  accept-  '- 
ance. 

For  the  plaintiff,  the  memorandum  made  at  Stowmarket  was  relied 
on  as  binding  upoU  the  plaintiff  by  reason  of  his  signature,  and  upon 
the  defendant  by  reason  of  his  acceptance  of  part  of  the  timber  under  it. 

The  learned  judge,  upon  the  authority  of  Elliott  v.  Thomas,  8  M.  & 
W.  170,t  ruled  that  the  whole  transaction  amounted  to  one  entire  con- 
tract, and  that,  as  part  of  the  timber  had  been  received  by  the  defend- 
ant, and  money  paid  on  account,  the  provisions  of  the  statute  29  Car. 
2,  c  8,  s.  17,  were  satisfied. 

BtfUiy  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — This  was  not  like  the  case  of  Elliott  v. 
Thomas.  There  a  Joint  order  was  given  for  several  classes  of  goods, 
and  the  acceptance  of  one  class  was  properly  held  to  be  a  part  accept- 
ance of  the  whole,  within  the  statute.  Here,  however,  the  contracts 
were  clearly  and  unmistakeably  ieveral;  and  there  was  nothing  to  tie 
them  into  one  contract,  except  the  memorandum,  which  was  not  binding 
upon  the  defendant.  [Talfourd,  J. — Surely  the  memorandum,  which 
was  made  at  the  defendant's  request,  was  $ome  evidence  that  the  par- 
ties had  agreed  that  the  whole  should  be  considered  as  one  contract. 
liAULB,  J. — Could  the  defendant  have  sued  the  plaintiff,  treating  the 
contracts  as  several?]  The  memorandum  possibly  might  make  it  a 
joint  contract  as  to  the  plaintiff.  [Maule,  J.— Did  not  the  acceptance 
of  part  have  the  like  effect  as  to  the  defendant  ?]  It  might  be  evidence 
against  him ;  but  it  did  not  make  the  contract  joint  in  point  of  law. 
The  question  should  have  been  submitted  to  the  jury.  [Mauls,  J. — 
There  was  uncontradicted  evidence  of  this, — ^after  having  agreed  upon 
the  purchase  of  various  lots  of  timber,  at  various  places,  the  defendant 
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^^q-^  said  to  the  ^plaintiff,  c^Make  out  a  memorandum  of  the  contract 
^  for  all  the  timber."  The  plaintiiF  does  so,  and  signs  the  memo- 
randum. That,  if  the  statement  is  believed, — and  the  defendant  does 
not  dispute  it, — clearly  constitutes  a  joint  contract]  The  defendant 
does  dispute  it.  [Maule,  J. — He  does  not  deny  that  the  circumstances 
took  place  as  represented  by  the  plaintiff.  My  Brother  Cresswell  seema 
to  haye  considered  the  actual  purchase,  before  the  making  of  the  me- 
morandum, was  one  transaction.]  There  was  no  pretence  for  calling 
these  several  purchases  one  transaction.  It  I  purchase  goods  at  a  shop, 
and  then  go  to  another  shop  belonging  to  the  same  tradesman,  or  even 
to  another  department  or  floor  of  the  same  premises,  and  there  make 
another  bargain,  however  short  the  interval  of  time,  the  transactions 
are  separate.  [Maule,  J. — ^No  doubt,  it  is  perfectly  competent  to  paj*- 
ties  to  make  separate  contracts,  even  upon  the  same  spot.  Williams, 
J.,  referred  to  Baldey  v.  Parker,  2  B.  &  0.  87  (E.  C.  L.  R.  vol.  9),  3 
D.  k  R.  220  (E.  C.  L.  B.  vol.  16).  There,  A.  went  to  the  shop  of  B. 
k  Co.,  linen-drapers,  and  contracted  for  the  purchase  of  various  articles, 
each  of  which  was  under  the  value  of  10/.,  but  the  whole  amounted  to 
70Z.  A  separate  price  for  each  article  was  agreed  upon:  some  A. 
marked  with  a  pencil;  others  were  measured  in  his  presence:  and 
others  he  assisted  to  cut  from  larger  bulks.  He  then  desired  that  the 
account  of  the  whole  might  be  sent  to  his  house,  and  went  away.  A 
bill  of  parcels  was  accordingly  sent,  together  with  the  goods,  when  A. 
refused  to  accept  them.  It  was  held,  that  the  whole  was  one  contract.] 
No  doubt,  where  there  is  one  entire  order  for  goods, — even  though  part 
are  to  be  manufactured  (Scott  v.  The  Eastern  Counties  Railway  Com- 
pany, 12  M.  k  W.  38t), — the  whole  may  be  treated  as  one  transaction. 
But,  here,  the  purchases  of  the  several  lots  took  place  at  intervals  of 
several  miles ;  and  there  was  no  eridence  of  any  agreement  between  the 
*1Qft1  P^^^i^^^  ^^^  defendant  at  starting,  that  they  should  *go  to  the 
-'  several  places  named.  [Mauls,  J. — ^It  seems  they  went  about 
timber-buying.  The  case  is  left  in  some  obscurity.  I  doubt  whether 
it  would  be  right  to  grant  a  rule  without  first  speaking  to  my  Brother 
Cresswell.]  Cur.  adv.  vnlt. 

Crbsswsll,  J. — The  facts  of  the  case  were  shortly  these: — ^The 
plaintiff  and  defendant  first  bargained  together  for  some  timber  which 
was  lying  at  Diss.  They  then  went  to  Mellis,  and  bargained  for  more 
timber  there ;  and  so  on,  at  four  or  five  other  places :  and,  at  the  last 
place,  Stowmarket,  they  dined  together,  as  might  have  been  expected. 
Whilst  there,  the  defendant,  who  it  appeared  could  not  write,  said  to 
the  plaintiff, — <<I  should  like  you  to  put  down  what  we  have  been 
doing ;"  and,  accordingly,  the  plaintiff  made  a  memorandum  embodying 
the  whole  transaction,  and  signed  it,  and  gave  it  to  the  plaintiff.  Part 
of  the  timber  was  sent,  and  received  by  the  defendant  in  London,  and 
used  in  his  business.    A  considerable  quantity  remained  at  the 
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station :  bat  the  defendant,  upon  some  pretence,  refnsed  to  accept  that. 
I  thought  the  case  fell  clearly  within  that  of  Elliott  v.  Thomas,  8  M.  & 
W.  170  ;t  and  that  the  whole  was  one  transaction ;  and,  part  of  the 
timber  having  been  accepted  and  paid  for,  the  statute  was  satisfied. 

Maulb,  J. — This  is  certainly  a  very  confased  case :  bat  I  think  it 
would  only  be  making  confasion  worse  confounded  to  send  it  down  to  a 
new  trial.  Elliott  v.  Thomas  is  qaite  in  point.  It  clearly  was  one 
transaction,  regard  being  had  to  the  pecaliar  nature  and  situation  of  the 
balky  articles  which  formed  the  subject  of  the  contract.  The  whole 
thing  was  in  fieri  until  the  dinner  had  taken  place.  That  being  over, 
a  memorandum  was  made  *which  was  binding  upon  the  plaintiff,  r^i-joQ 
and  also  to  a  certain  extent  (part  of  the  timber  having  been  ac-  '- 
cepted)  upon  the  defendant.  I  think  there  has  been  no  failure  of  justice, 
and  no  misdirection.  On  the  contrary,  I  think  my  Brother  Cresswell 
has  rightly,  and  even  dexterously,  applied  the  law  to  the  very  confased 
state  of  facts  which  he  had  to  deal  with. 

WiLLiAifs,  J. — ^I  am  of  the  same  opinion.  Baldey  v.  Parker  and 
Elliott  V.  Thomas  clearly  govern  this  case.  The  transaction  amounted 
to  a  joint  contract  for  all  the  timber. 

Talvoubd,  J.,  eoncurred.  Rule  refused. 


TARRANT  v.  BAKER.    Nov.  18. 

The  7  A  8  Viet  e.  10,  reeites  that  "oonrU  are  bolden  for  nindiy  eoontlea,  hundreds,  And  wapen- 
takee,  hoDonriy  numon,  end  other  lordahips,  Ubtrtiet  and  /ranehi$§$,  having  by  ooetom  or 
eharter  jariediation  for  the  reeoreij  of  debte  and  damages  la  personal  actions,  and  that,  in 
many  places,  great  extortion  is  praotised  under  ooloor  of  the  process  of  snoh  eoorts,"  and,  after 
proriding  certain  remedies,  and  amongst  other  things,  that  the  jadge  of  ereiy  sneh  court  shall 
appoint  baililb,  who  alone,  and  no  ethers,  shoald  execute  the  process, — hy  s.  8  enacts  that  a& 
actions,  Ac^  against  any  hailiif  of  any  such  court,  tor  anything  done  in  pursuance  of  his  duty, 
shall  be  tried  in  the  county  where  the  fact  was  committed,  and  shall  be  commenced  within 
two  calendar  months^  and  that  a  month's  notice  of  action  shall  be  giren  before  the  commence- 
ment of  the  samsw 

(^■orre,  whether  a  ''borough  court"  established  by  charter  pursuant  to  the  proTisions  of  the  5 
A  S  W.  4,  c.  78,  and  7  W.  4  A  1  Vict,  c  78,— having  Jurisdiction  for  the  reeorery  of  debts 
and  damagse  In  pertenal  actions,  and  also  in  ^eetaent  between  landlord  and  tenant,— is  a 
•curt  within  the  7  A  8  Vict  c.  1 9  ? 

Assundng  tliat  it  is,— Held,  that  one  who  de  facto  executes  the  process  of  the  court  under  the 
•eijeant-at-nace,  but  who  has  not  been  appointed  by  the  recorder  (the  sole  Judge  of  the  borough 
court).  Is  not  a  **  bailiff "  within  the  statute,  so  as  to  be  entitled  to  a  month's  notloe  of  action. 

This  was  an  action  for  breaking  and  entering  the  dwelling-house  of 
the  plaintiff,  situate  and  being  at  No.  10,  Wellington  Street,  Nelson 
Street,  Birmingham,  and  making  a  disturbance  therein,  and  breaking 
the  plaintiff's  farnitnre, — alleging  for  special  damage  the  loss  of  a 
lodger. 

*The  defendant  pleaded, — ^first,  not  guilty. 


Secondly,  that  the  action  was  brought  against  the  defendant 
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for  things  done  in  pursuance  of  his  duty  as  a  bailiff  of  a  certain  inferior 
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court  within  the  statute  of  7  &  8  Vict.  c.  19,  to  wit,  the  borough  court 
of  Birmingham,  and  that  notice  of  writing  of  this  action  was  not  given  to 
the  defendant  one  calendar  month  at  least  before  the  commencement 
of  the  action. 

Thirdly,  as  to  breaking  and  entering  the  dwelling-house,  that  one 
Mary  George  recovered  against  George  Tarrant,  a  judgment  in  the  said 
borough  court,  for  a  debt  of  81.  28.,  and  8«.  lOd.  costs ;  that  a  writ  was 
duly  issued  out  of  the  said  court  to  levy  the  said  debt  and  costs  out  of 
the  goods  and  chattels  of  the  said  George  Tarrant  within  the  jurisdic- 
tion of  the  said  borough ;  and  that  the  said  George  Tarrant  and  his 
goods  and  chattels  were  in  the  said  house,  wherefore  the  defendant, 
having  execution  of  the  said  writ,  entered  the  dwelling-house  to  execute 
the  same,  &c. 

Upon  these  pleas  the  plaintiff  took  issue. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  assizes  at  War- 
wick, when  the  following  facts  appeared  in  evidence : — The  defendant 
was  stated  to  be  a  bailiff  of  the  borough  court  of  Birmingham,  which  is 
a  court  of  record  held  before  the  recorder,  for  the  trial  of  civil  causes 
to  the  value  of  201,  The  seizure  of  the  plaintiff's  goods  having  been 
proved,  the  defendant  was  called.  He  stated  that  he  received  the  war- 
rant against  George  Tarrant,  the  son,  from  the  serjeant-at-mace,  Hall ; 
that  the  seizure  was  made  by  two  persons  named  Hughes  and  Doleman ; 
that  the  fee  paid  to  the  serjeant-at-mace  for  executions  in  the  borough 
court  was  10«.,  of  which  5«.  was  paid  to  him,  the  defendant,  and  he 
paid  Ss.  to  the  parties  who  levied,  reserving  28.  for  himself.  He  ad- 
mitted that  he  had  no  appointment  ae  bailiff  from  any  one. 
*9ni1  ^'^^^  goods  were  carried  away,  but  afterwards  brought  back, 
-'  upon  notice  given  to  the  defendant  that  they  were  the  plaintiff^'s 
property.     The  defendant  had  no  notice  of  action. 

On  the  part  of  the  defendant,  it  was  objected,  that  the  plaintiff  was 
not  entitled  to  maintain  the  action,  inasmuch  as  there  had  been  no 
notice  of  action  pursuant  to  the  7  &  8  Vict.  c.  19,  s.  8.(a) 

For  the  plaintiff,  it  was  insisted,  that  the  defendant  was  not  entitled 
to  a  notice  of  action,  as  he  did  not  appear  to  have  been  duly  appointed 
bailiff  by  the  judge  of  the  court,  as  required  by  the  1st  section  of  the 
same  statute. 

The  learned  judge  ruled,  that,  upon  the  above  facts,  the  defendant 

(a)  Which  enacts  "that  all  actions  and  prosecutions  to  be  commenced  against  any  baUiff  of  any 
snoh  court  for  anything  done  in  pursuance  of  his  duty  as  such  bailiff,  or  for  such  grierance,  mia- 
feasance,  or  non-feasanoe  as  aforesaid  (s.  4),  shall  be  laid  and  tried  in  the  connty  where  the 
cffenoe  was  committed,  and  shall  be  commenced  within  three  calendar  months  after  the  fact  eom* 
mitted,  and  not  afterwards  or  otherwise;  and  notice  in  loriting  of  iueh  action  or protcution,  aud 
of  the  eawn  thereof ,  thall  he  given  to  the  defendant  one  calendar  month  at  leatt  before  the  commence 
ment  of  eueh  action  or  proweevUion  /  and  no  plaintiff  shall  reoorer  in  any  such  action,  if  tender 
of  snflBcient  amends,  in  the  opinion  of  the  Judge  who  shall  try  such  action,  shall  have  been  made 
before  action  brought,  or  if  after  action  brought  a  snflBcient  sum  of  money,  in  the  opinion  of  tho 
judge  ai  aforesaid,  with  ooits,  shall  hare  been  paid  into  court,  in  satiafiMtion  of  meh  aeUon." 
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was  not  entitled  to  a  month's  notice  of  action,  not  haying  been  appointed 
by  the  judge  of  the  court :  5  &  6  W.  4,  c.  76,  a.  19 ;  7  &  8  Vict.  c.  19, 
s.  8.  But  he  reserved  leave  to  the  defendant  to  move  to  enter  a  ver- 
dict for  him  on  the  second  issue,  or  a  nonsuit,  if  the  court  should  think 
him  a  bailiff  entitled  to  that  notice. 

A  verdict  was  found  for  the  plaintiff,  damages  52. 

JUeUaTy  on  a  former  day  in  this  term,  obtained  a  rule  *nisi  ac-  r^icOAQ 
oordiogly. — He  referred  to  Braham  v.  Watkins,  16  M.  &  W.  '- 
TT.f  There,  in  trover,  the  defendant  pleaded,  that  the  supposed  griev- 
ance was  committed  after. the  passing  of  the  7  &  8  Vict.  c.  19,  and 
within  the  jurisdiction  of  the  inferior  court  thereinafter  mentioned ; 
and  that,  before  and  at  the  time  of  the  grievance,  the  defendant  had 
been  duly  appointed  to  act  as  a  bailiff  in  the  execution  of  the  process 
of  the  court  of  the  Tolzey  of  Bristol,  which  then,  and  at  the  time  of 
the  passing  of  the  said  act  of  parliament,  had,  by  charter,  jurisdiction 
for  the  recovery  of  debts  and  damages  in  personal  actions  arising  within 
the  city  and  county  of  Bristol ;  and  the  defendant  then  became  and 
was,  and  thenceforth  until  and  at,  &c.,  was,  a  bailiff  of  the  said  court ; 
and  that  the  supposed  grievance  was  a  thing  done  by  him  in  pursuance 
of  his  duty  as  such  bailiff;  and  that  no  notice  of  action  was  given  to 
him  pursuant  to  the  said  act.  It  was  held,  on  demurrer, — ^first,  that 
the  plea  brought  the  defendant  within  the  protection  of  the  8th  section 
of  the  act, — secondly,  that  the  jurisdiction  of  the  inferior  court  was 
sufficiently  shown, — ^thirdly,  that  the  defendant's  duty  as  a  bailiff  was 
sufficiently  set  fortL 

MiMeauUjf  and  Q-.  Haye$  now  showed  cause. — ^In  order  to  make  out 
that  he  was  entitled  to  a  notice  of  action  under  the  7  &  8  Vict.  c.  19, 
8.  8,  it  is  incumbent  on  the  defendant  to  show, — ^first,  that  that  statute 
extends  to  a  borough  court  of  record, — secondly,  that,  if  it  did,  he  was 
a  person  entitled  to  the  protection  of  the  act. 

1.  The  7  &  8  Vict.  c.  19,  is  intituled  <<  an  act  for  regulating  the 
bailiflb  of  inferior  courts."  The  1st  section  recites,  that,  «<  whereas 
courts  are  holden  in  and  for  sundry  counties,  hundreds,  and  wapentakes, 
honours,  manors,  and  other  lordships,  liberties,  and  franchises,  having 
by  custom  or  charter  jurisdiction  for  the  recovery  of  debts  and  damages 
in  personal  actions,  and  in  *many  places  great  extortion  is  prao-  r^^qcio 
tised  undw  colour  of  the  process  of  such  courts ;"  and  enacts  ^ 
uthat  the  judge  of  every  such  court  shall  have  power  to  appoint  a  suffi- 
cient number  of  proper  and  responsible  persons  to  act  as  bailiffs  of  the 
said  court,  and  in  the  execution  of  the  process  thereof,  and  to  suspend 
or  dismiss  any  such  bailiff  for  misconduct,  and  no  bailiff  so  dismissed 
shall  be  qualified  to  be  reappointed ;  and  the  bailiffs  of  the  court  so 
appointed,  and  no  other  persons,  save  as  hereinafter  mentioned,  shall 
serve  all  summonses,  and  execute  all  orders,  warrants,  precepts,  writs, 
and  other  processes  issued  out  of  the  said  court."    The  act  then  pro<* 
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vides  for  security  to  be  giyen  by  bailiiFsy  and  gives  certain  remedies 
against  them  for  extortion  or  misconduct.     The  8th  section  enacts  that 
all  actions  and  prosecutions  to  be  commenced  against  any  bailiff  of  any 
ivteh  court  for  any  thing  done  in  pursuance  of  his  duty  as  such  bailiff, 
&c.,  shall  be  laid  and  tried  in  the  county  where  the  offence  was  com- 
mitted, and  shall  be  commenced  within  three  calendar  months  after  the 
fact  committed,  and  not  afterwards  or  otherwise ;  and  that  notice  in 
writing  of  such  aotion  or  prosecution,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  calendar  month  at  least  before  the  com- 
mencement of  such  aotion  or  iMroseoution :  and  that  no  plaintiff  shall 
recover  in  any  such  aotion,  if  tender  of  sufficient  amends,  in  the  opinitm 
of  the  judge  who  shall  try  such  action,  shall  have  been  made  before 
action  brought,  or  if  after  action  brouj^t,  a  sufficient  sum  of  money,  m 
the  opinion  of  the  judge  as  aforesaid,  with  costs,  shall  have  been  paid  into 
court  in  satisfaction  of  such  action.    And  the  9th  section  defines  the 
meaning  of  the  word  <<  judge," — ^vis.  «<the  county  clerk,  under-afaeriii^ 
steward,  or  other  person  by  or  before  whom  any  such  court  shall  be 
holden."    The  <«  recorder"  is  not  mentioned.     The  statute  clearly  was 
not  intended  to  apply  to  borough  courts.    [Hauls,  J. — This  statute  was 
*9041  *^^^^^^S  ^^^^  small  jurisdictions,  the  larger  ones  having  already 
^  been  provided  for  by  the  municipal  corporation  act.]    This  parti* 
cular  court  was  provided  for  by  the  7  W.  4  &  1  Vict.  c.  78,  s.  49,  in  con- 
junction with  the  118th  section  of  the  5  &  6  W.  4,  c.  76,  and  by  s.  84  the 
recorder  is  constituted  the  sole  judge.    Besides,  the  statute  7  &  8  Vict.  e. 
19,  professes  to  be  dealing  with  courts  having  jurisdiction  «  for  the  reco- 
very of  debts  and  damages  in  personal  actions ;"  whereas,  by  the  charter, 
this  court  has  jurisdiction  also  in  ejectment.    It  is  a  court  of  a  superior 
description  to  any  of  those  mentioned  in  that  statute. 

2.  Upon  the  evidence,  assuming  the  statute  7  4(  8  Vict.  c.  19,  to 
apply  to  this  court,  the  defendant  is  not  a  person  within  the  protection 
of  the  act.  The  act  was  evidently  intended  to  apply  only  to  persons 
having  a  duty  to  perform  in  the  execution  of  the  process  of  the  court. 
Unless  he  shows  that  he  has  such  a  duty  imposed  upon  him,  he  is  not 
entitled  to  the  privileges  of  the  act. 

dfeUoTf  in  support  of  the  rule. — The  7  ft  8  Viet.  c.  19,  applies  to 
borough  courts  of  record :  the  words  <<  liberties  and  franchises'*  are  large 
enough  to  include  them.  The  preamble  of  the  21  Jae.  1,  c.  28,  recites 
that  <<  there  now  are,  and  long  time  have  been,  divers  courts  of  record 
in  divers  cities,  Itbertieij  towns  corporate,  and  elsewhere :"  and  the  6th 
section  provides  that  «<  this  act  shall  extend  only  to  such  courts  of  record 
in  cities,  liberties^  towns  corporate,  and  elsewhere,  and  for  so  long  time 
only  as  there  is  or  shall  be  an  utter  barrister  of  three  years'  standing 
at  the  bar  of  one  of  the  four  inns  of  court,  that  is  or  shall  be  steward, 
under  steward,  or  deputy  steward,  town  clerk,  or  judge,  or  reeorderj  of 
the  same  inferior  court,"  ftc.    The  collocation  of  words,  therefore*  is 
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immaterul.  The  proTiso  in  a.  1  of  the  7  *&  8  Vict.  c.  19»— « that  r^oAc 
this  act  shall  not  extend  to  prevent  any  process  being  executed  by  '- 
any  high  steward  or  high  bailifi^  or  any  officer  appointed  by  act  of  parlia* 
ment  to  perform  the  duties  of  sheriff  with  regard  to  the  execution  of 
process  out  of  any  such  court,  or  his  or  their  bound — ^bailifi  or  other  offi- 
cers,"— shows  that  the  statute  was  intended  to  apply  to  courts  in  cities 
and  boroughs.  [Jbryis,  G.  J. — ^Ihat  proviso  was  probably  inserted  for 
the  purpose  of  protecting  the  mterests  of  the  high  bailiffs  of  Westminster 
and  Soathwark.  Williams,  J. — The  object  of  the  8th  section  seems 
to  be  this :  responsibility  being  thrown  upon  the  officers  to  whom  the 
execution  of  the  process  is  intrusted,  it  iras  intended  to  throw  around 
them  a  corresponding  amount  of  protection.  Maulb,  J. — The  main 
object  of  the  act  was,  to  provide  proper  officers,  and  not  to  protect  them 
merely.]  In  Braham  v.  Watkins,  16  M.  k  W.  77,t  Pollock,  C.  B., 
says :  (^  The  question  arose  on  a  plea  of  justification  by  a  bailiff,  under 
the  statute  7  &  8  Vict.  c.  19,  intituled  <  An  act  for  regulating  the  bailiffs 
of  inferior  courts;'  and,  on  looking  at  the  statute,  we  think  the  defend- 
ant is  justified,  if  he  was  a  bailiff  de  facto,  and  the  act  complained  of 
was  done  by  him  in  pursuance  of  his  duty  as  such.  We  think  the  pro- 
tection of  the  8th  section,  which  is  given  to  <  any  bailiff  of  any  such  in- 
ferior court,'  applies  as  much  to  a  defendant  who  is  in  fact  bailiff,  as,  in 
the  case  of  Hughes  v.  Buckland,  15  M.  &  W.  846,t  we  held  that  similar 
words,  <  any  person,'  included  a  party  who  bon&  fide  and  reasonably  sup- 
posed himself  to  be  the  owner  of  a  fishery  in  a  particular  place,  although 
in  tact  be  was  not  so."  So,  here,  it  cannot  be  doubted  that  the  act 
done  by  the  defendant  was  done  by  him  in  pursuance  of  his  duty  as 
bailiff  de  £acto.  [Maulb,  J. — ^The  defendant  appears  to  have  acted 
under  the  serjeant-at-maoe;  and  neither  the  serjeant-at-mace  nor  any- 
body else  was  appointed  by  the  recorder.]  The  defendant's  *ap-  r«AAi» 
pointment  must  be  assumed  to  have  been  sanctioned  by  the  judge,  '- 
from  the  fact  of  his  having  f  ct^  in  the  execution  of  ihe  process  of  the 
court.  [Williams,  J. — He  acted  nuder  tl^e  serjefknt-at-mace.  Maulx, 
J. — ^The  affirmative  lay  on  the  defendant ;  and  he  has  given  no  evidence 
in  support  of  it.] 

Jkbyis,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged* 
It  was  the  duty  of  the  defendant  to  make  out  hi«  plea.  Witho9t  say- 
ing whether  or  not  the  7  &  8  Vict.  c.  19,  applies  to  f  court  of  this  de- 
scription,— ^for  it  is  unnecessary  to  determine  that, — but  assuming  that 
it  does,  I  think  the  defendant  has  failed  to  make  out  lus  case.  All 
that  appears  is  this,  that  the  defendant  called  himself  a  bailiff  of  the 
borough  court,  but  he  admitted  that  he  had  no  formal  appointment 
from  anybody.  He  professed  to  act  under  the  authority  of  the  ser- 
jeant-at-mace, who  is  a  corporate  officer.  Assumbg,  therefore,  that 
the  act  applies,  and  that  the  serjeant-at-mace,  as  the  chief  officer, 
would  be  protected,  the  defendant  as  his  follower  is  not*    The  fact, 
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therefore,  is  wanting  to  bring  the  defendant  within  the  act  of  par- 
liament. 

Maulb,  J. — I  aho  am  of  opinion  that  this  mle  must  be  discharged ; 
and  the  ground  of  my  opinion  is,  that  the  defendant  has  not  shown 
that  he  was  an  officer  entitled  to  a  notice  of  action  nnder  the  7  ft  8 
Vict.  0.  19.  That  act,  by  s.  1,  after  reciting  that  courts  are  holden  in 
and  for  sundry  counties,  hundreds,  and  wapentakes,  honours,  manors, 
and  other  lordships,  liberties,  and  franchises,  having  by  custom  or 
charter  jurisdiction  for  the  recovery  of  debts  and  damages  in  personal 
actions,  and  that,  in  many  places,  great  extortion  is  practised  under 
colour  of  the  process  of  such  courts,  enacts  that  the  judge  of  every 
such  court  shall  have  power  to  appoint  a  sufficient  number  of  proper 
*9071  ^^^  responsible  persons  to  *act  as  bailiffii  of  the  said  court,  and 
-'  in  the  execution  of  the  process  thereof;  and  the  bailiffs  of  the 
courts  so  appointed,  and  no  other  person,  shall  serve  all  summonses,  and 
execute  all  orders,  warrants,  precepts,  writs,  and  other  processes  issued 
out  of  the  said  court :  and  section  8  gives  certain  protection, — ^amongst 
others,  that  of  a  month's  notice  of  action, — to  such  bailiffs.  The  de- 
fendant here  pleads  that  he  had  no  notice  of  action  under  that  section* 
It  seems  to  be  conceded  that  the  defendant  was  bound,  in  order  to 
make  out  that  plea,  to  show  that  he  was  a  person  of  the  description  of 
those  upon  whom  the  privilege  of  having  a  notice  of  action  is  conferred 
by  the  statute.  That  he  was  actually  appointed  by  the  judge  of  the 
borough  court,  is  negatived  by  his  own  admission.  But  it  is  said  that 
he  was  a  person  acting  de  facto  as  such  an  officer.  Now,  I  think  it 
pretty  clearly  appeared  from  the  evidence  that  the  defendant  was  set* 
ing  under  the  serjeant-at-mace,  who  de  facto  has  the  execution  of  pro- 
cess in  the  borough  court.  Neither  the  serjeant-at-mace  nor  the  de- 
fendant assumed  to  have  been  appointed  by  the  judge.  The  serjeant- 
at-mace  acted  according  to  his  rights  as  a  corporate  officer,  and  the 
defendant  acted  in  aid  of  him.  I  think  the  defendant  was  neither  de 
jure  nor  de  facto  such  a  bailiff  as  is  within  the  protection  of  the  statute. 
Whatever,  therefore,  be  the  true  construction  of  the  act,  the  fact  to 
raise  the  question  whether  the  defendant  was  entitled  to  a  notice  of 
action  was  wanting ;  and,  consequently,  the  rule  must  be  discharged. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.  In  order  to 
sustain  the  rule,  it  was  necessary  to  make  out  two  propositions, — ^firat, 
that  the  statute  7  &  8  Vict.  c.  19,  applies  to  a  court  of  this  descrip- 
tion,— secondly,  assuming  that  it  does,  that  the  defendant  was  a  buliff 
*oc\9r[  ^^^^^^  ^^^  meaning  of  the  act.  Now,  assuming  that  the  ^statute 
^  applies  to  this  court,  I  think  it  is  quite  clear  thatthis  man  waa 
neither  de  facto  nor  de  jure  a  bailiff  within  it.  The  bailiff,  to  be  pro 
tected  by  the  statute,  must  be  one  who  receives  his  appointment  from 
the  judge  of  the  court.  This  man  was  not  acting  under  any  of  the 
responsibilities  imposed  upon  bailiffs  so  appointed ;  therefore  it  would 
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be  unjust  that  he  should  enjoy  any  of  the  privileges  intended  to  be  con* 
ferred  by  the  statute  upon  persons  appointed  bailiffs  under  it. 

Talfou&d,  J. — I  am  of  the  same  opinion.  The  defendant  neither 
was  nor  assumed  to  be  a  bailiff  appointed  under  the  act  of  parliament, 
and  therefore  was  not  such  a  person  as  the  act  intended  to  protect. 

Bule  discharged. 


LEWIS  V.  COLLARD.    Nw.  25. 

A  trader  luiTiog  petitioned  the  court  of  bankmptoy  onder  the  211th  lection  of  the  13  k  13 
Vie!  e.  106,  in  order  WM  made  under  i.  21S,  that  his  ealate  and  effeete  ihoold  be  potiested 
and  reoeired  by  the  offleial  awignee,  and  be  taken  posieflsion  of  bj  the  mcaeenger.  One  of 
the  ereditors  employed  the  plaintiff  (an  attorney)  to  prepare  an  assignment  of  his  effects  for 
Um  benefit  of  the  general  body,  informing  him  that  all  would  ooneor  therein.  The  assent  of 
aU  the  ereditors  not  baring  been  obtained,  the  assignment  became  naaTailing  :-*Held,  that 
the  plaintiff  was  not  gaUty  of  gross  ignorance  or  gross  negligence  in  preparing  the  nssignment 
under  such  circumstances. 

StmbUf  that  the  order  under  s.  213  has  not  the  effect  ot  absolutely  Testing  the  estate  of  the 
petitioner  in  the  oflieial  assignee. 

This  was  an  action  by  an  attorney  to  recover  the  amount  of  a  bill 
of  costs,  for  work  and  labour  as  an  attorney,  for  money  paid,  and  for 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded,  except  as  to  41.,  never  indebted ;  and,  as  to 
that  sum,  and  the  damages  and  causes  of  action  in  respect  thereof,  pay- 
ment after  action  brought.     Issue  thereon. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  second  sitting  in 
London  in  this  term.  The  facts  were  as  follows : — ^In  November,  1852, 
one  Mills  had  obtained  a  'judgment  against  one  Spratt,  upon 


which  a  fi.  fa.  had  issued,  under  which  Spratt's  goods  were  seized 
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on  the  8th  of  that  month.  On  the  following  day,  Spratt  petitioned  the 
coart  of  bankruptcy  under  the  211th  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  18  Vict.  c.  106,  and  obtained  a  protecting 
order ;  and  the  court  of  bankruptcy  made  an  order,  under  s.  213,  that 
the  estate  and  effects  of  Spratt  should  be  possessed  and  received  by 
Patrick  Johnj9on,  the  official  assignee  appointed  to  act  in  the  matter, 
and  be  taken  possession  of  by  James  Cooper,  the  messenger  of  the 
court.  Cooper  accordingly  entered  on  the  same  day,  and  took  posses- 
sion of  the  whole  of  Spratt's  property.  A  meeting  of  Spratt's  cre- 
ditcHTS  was  called  on  the  6th  of  December,  when  a  proposal  was  made 
to  Mills,  the  execution-creditor,  and  he  was  requested  to  withdraw 
from  possession,  which  he  agreed  to  do,  provided  all  the  other  creditors 
would  accede  to  the  arrangement.  On  the  7th  of  December,  Collard, 
who  was  one  of  Spratt's  principal  creditors,  consulted  Lewis,  the  plain- 
tiff, who  was  Mills's  attorney,  as  to  preparing  a  deed  of  assignment, 
telling  him,  that,  if  Mills  would  withdraw,  aU  the  ereditara  would  etmeur 
in  the  deed.  The  plaintiff,  who  had  notice  of  all  the  proceedings,  there- 
upon prepared  an  assignment  of  all  Spratt's  effects  for  the  benefit  of 
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his  creditors :  but  the  arrangement  ultimately  became  abortive,  in  con- 
sequence of  some  of  the  creditors  declining  to  execute  it ;  and  Spratt 
was  adjudged  a  bankrupt.  The  amount  in  dispute  in  this  action,  was, 
the  expense  attending  the  preparation  of  this  deed. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  under  the  cir- 
cumstances in  which  Spratt  was  placed,  the  preparation  of  this  deed 
of  assignment,  which  could  not  be  carried  into  effect,  was  such  gross 
ignorance  or  gross  negligence  on  the  part  of  the  plaintiff,  that  he  was 
not  entitled  to  recover  in  respect  of  it. 

*2101  *^^  learned  judge  directed  the  jury  to  find  for  the  plaintiff, 
-'  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
the  defendant,  if  the  court  should  be  of  opinion  that  the  advice  the 
plaintiff  gave  was  so  grossly  ignorant  that  he  wan  not  entitled  to  recover 
the  costs  of  the  deed, 

Edwin  Jame%  now  moved  accordingly. — Under  the  circumstances, 
the  deed  of  assignment  prepared  was  utterly  valueless :  at  the  time  the 
plaintiff  advised  and  prepared  it,  all  the  effects  of  Spratt  were  already 
vested  in  the  official  assignee ;  and  the  execution  of  the  deed  itself  was 
an  act  of  bankruptcy.  The  211th  section  of  the  12  k  18  Vict.  c.  106, 
under  which  Spratt 's  petition  was  presented,  «<  with  respect  to  arrange- 
ments between  debtors  and  their  creditors  under  the  superintendence 
and  control  of  the  court,"  enacts  <<  that  any  such  trader  unable  to  meet 
his  engagements  with  his  creditors,  and  desirous  of  laying  the  state  of 
his  affairs  before  them,  under  the  superintendence  and  control  of  the 
court  of  bankruptcy,  and  of  submitting  himself  to  the  jurisdiction  of 
the  court,  in  manner  hereinafter  mentioned,  may  present  a  petition  to 
the  court,  setting  forth  the  true  cause  of  such  inability,  and  praying 
that  his  person  and  property  may  be  protected  from  all  process  until 
further  order;  and  the  court,  on  such  petition,  shall  have  poWer  to 
grant  such  petition,"  &c.  That  section,  and  the  213th, — ^which  enacts, 
«<  that,  forthwith  after  the  granting  of  any  order  for  protection,  the 
court  shall  appoint  a  private  sitting  to  be  held  at  such  time  and  place 
as  it  may  name,  and  shall  at  the  same  time  appoint  an  official  assignee 
to  act  in  the  matter  of  such  petition,  and  upon  sufficient  cause  shown 
may,  if  it  shall  think  fit,  direct  that  the  estate  and  effects  of  the  peti- 
tioner, or  any  part  thereof,  shall  be  possessed  and  received  by  such 
^o^YX  ^^^^^  assignee,  or  be  taken  possession  of  by  the  ^messenger  of 
-'  the  court," — ^have  the  eflect  of  vesting  all  the  estate  and  effects 
of  the  petitioner  in  the  assignee,  from  the  presentation  of  the  petition. 
[Gresswell,  J. — ^The  words  are,  <<  shall  be  possessed  and  received  by 
such  official  assignee,  ar  be  taken  possession  of  by  the  messenger." 
Which  would  have  the  property,  the  official  assignee  or  the  messenger  Y\ 
The  former,  it  is  conceived;  but  that  is  immaterial  for  the  purpose  of 
this  case.  [Maulb,  J. — ^With  respect  to  the  ordinary  jurisdiction  of 
the  court,  the  statute  in  terms  provides  for  the  vesting  of  the  property : 
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here,  it  says  nothing  about  it.]  The  76th  section  enacts  <<  that  the 
filing  of  a  petition  by  any  such  trader  for  an  arrangement  between 
Buch  trader  and  his  creditors,  under  the  provisions  of  this  act  with 
respect  to  arrangements  between  debtor  and  creditor  nnder  the  super- 
intendence and  control  of  the  court,  shall  be  adjudged  and  accounted 
conclusive  evidence  of  an  act  of  bankruptcy  committed  by  such  trader 
at  the  time  of  filing  such  petition,  provided  a  petition  for  adjudication 
of  bankruptcy  shall  be  filed  against  him  within  two  months  after  such 
petition  for  arrangement  shall  have  been  dismissed :  provided,  also  that 
no  adjudication  shall  be  made  on  any  such  act  of  bankruptcy,  unless 
and  until  after  such  petition  for  arrangement  shall  have  been  dis- 
missed." [Crbsswell,  J. — ^No  petition  for  adjudication  could  be  filed 
here,  if  all  the  creditors  concurred  in  the  arrangement.  Maule,  J. — 
If  all  the  creditors  concurred,  even  though  the  property  vested  in  the 
assignee,  the  court  of  bankruptcy  would  not  interfere.]  The  arrange- 
ment must  be  carried  out  under  the  sanction  of  the  court.  [Crebswell, 
J. — ^When  you  are  dealing  only  with  a  proportion  of  the  creditors,  no 
doubt  that  is  so:  but  not  when  all  agree.]  The  act  contemplates 
nothing  but  that,  which  is  to  be  carried  out  under  its  powers  and  pro- 
visions. The  plaintiff  was  clearly  guilty  of  gross  negligence  in  pre- 
paring the  deed  ^before  he  had  secured  the  concurrence  of  all  r^oio 
the  creditors,  without  which  he  must  have  known  that  it  was  '- 
altogether  unavailing. 

Maule,  J. — I  think  there  ought  to  be  no  rule  in  this  case.  In  my 
opinion,  Mr.  Lewis  was  quite  right  in  the  construction  which  he  put 
upon  the  act.  If  all  the  creditors  of  Spratt  had  been  parties  consent- 
ing, the  assignment  would  have  been  perfectly  effectual.  He  received 
from  a  quarter  he  was  justified  in  relying  on,  viz.,  the  defendant  himself, 
an  assurance  that  all  the  creditors  would  concur.  He  might  reasonably 
rely  on  that  assurance ;  and,  if  he  had  not  been  misled,  all  would  have 
been  welL  I  do  not  see  the  slightest  ground  for  imputing  to  him  either 
gross  ignorance  or  gross  negligence ;  nor  any  reason  for  charging  him 
with  want  of  skill  or  diligence. 

The  rest  of  the  court  concurring,  Bule  refused. 

end  of  MICHAELMAS  TEBM. 


MEMORANDUM. 

The  following  gentlemen  having,  in  the  last  Trinity  Vacation,  been 
appointed  her  Majesty's  counsel  learned  in  the  law,  took  their  seats 
accordingly  on  the  first  day  of  this  term : — 

Stephen  Temple,  Esq.,  of  The  Inner  Temple. 

Edward  James,  Esq.,  of  Lincoln's  Inn. 

William  Robert  Orove,  Esq.,  of  Lincoln's  Inn. 


CASES 

ARGUED  AND  DETERMINED 

THE  COURT  OF  COMMON  PLEAS 

nr 


Jlilari]  dterra, 


nrnii 
SEVENTEENTH  TEAR  OF  THE  EEIGN  OF  VICTORIA.  1864 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 

Jbrvis,  0.  J.  Gresswell,  J. 

Maule,  J.  Williams,  J. 


THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLNSHIRE 
RAILWAY  COMPANY,  Appellants;  WALLIS  and  Another, 
Respondents.    Jan.  28. 

Tha  obligation  of  a  railway  oompany,  ander  the  8  4b  9  Viet  e.  20,  a.  68,  lo  feaee  againtt  llie 
ownen  and  occapiera  of  lands  a<i(joinlng  the  railway,  is  oo-extensire  only  with  the  oommon  law 
prescriptive  obligation  to  repair  fenoes ;  and  therefore,  assuming  a  highway  running  parmUd 
with  the  railway,  to  be  <' adjoining  land"  within  the  meaning  of  the  statute,  the  company  are 
not  responsible  for  injury  done  to  oattie  atraying  thereon,  in  oonsequenee  of  their  gotliag 
through  an  open  gate  into  the  station-yard,  and  thence  on  to  the  railway :  though  it  would  be 
otherwise,  if  the  oattie  were  using  the  highway  according  to  the  dedication  of  the  owner  of 
thesoiL 

The  68th  section  of  the  8  A  9  Vict  c.  20,  which  provides  for  the  fencing  of  railways  fVom  the 
adjoining  lands,  is  a  substitution  for  the  10th  section  of  the  5  A  6  Vict  c.  66. 

This  was  an  appeal  by  the  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company,  the  defendants  below,  against  the  ruling  of  the  judge 
of  the  county  court  of  Leicester,  in  an  action  brought  by  Wallis  and 
another,  the  plaintiffs  below,  against,  the  company  to  recover  damages 
for  the  destruction  of  two  horses  belonging  to  the  plaintiffs  below,  which, 
owing  to  the  alleged  negligence  of  the  company's  servants  in  leaving 
open  a  gate  and  other  openings  leading  on  to  their  railway,  had  got 
upon  the  line,  and  had  been  killed  by  a  train  of  the  defendants  running 
against  them. 
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*The  plaintiffs  claimed  35{.|  tbe  valae  of  the  horses^  and  5/.  r^fA 
for  expenses  incurred  by  them  in  attending  to  them  after .  tbe  '- 
accident.     The  following  facts  were  proved  at  the  trial: — 

On  the  13th  of  January,  1858,  the  plaintiffs,  who  were  farmers  resid- 
ing in  the  parish  of  Torksey,  in  the  county  of  Lincoliii  had  two  horses 
grazing  in  a  close  in  that  parish,  in  the  plaintiffs'  oeeupation,  through 
which  two  public  highways  pass.  At  each  end  of  the  dose  there  is  a 
gate,  to  prevent  the  cattle  gracing  in  the  close  from  straying  out  of 
the  dose,  and  these  gates  are  continuous  with,  and  form  parts  of,  the 
plaintiffs'  fencew 

On  the  day  in  question,  it  if  iuppond  that  the  east  gate,  leading  to 
the  viUage  of  Torksey,  must  have  been  left  open  by  some  person  or  per- 
sona using  the  highway,  and  that  the  plaintiffs'  horses  in  consequence 
went  through  the  said  east  gate  upon  the  highway  leading  to  tbe  village 
of  Torksey.  About  one  hundred  yards  from  the  said  east  gate  of  the 
said  close,  is  a  gate  leading  into  the  station-yard  of  tbe  defendants  at 
Torksey.  This  gate  is  so  constructed  as  to  swing  backward  and  for* 
ward,  and  close  of  itself,  and  will  not  remain  open  unless  propped  so  as 
to  keep  it  open.  It  is,  however,  frequently  propped  open  during  the 
day ;  but  it  is  dosed  and  looked  by  night.  The  horses  strayed  through 
the  gate  from  the  highway,  on  the  day  in  question,  into  tbe  station* 
yard,  from  which  yard  they  were  turned  out  into  tbe  highway  again  by 
one  of  the  defendants'  servants,  about  six  o'clock  in  the  afternoon.  Ai 
some  time  before  the.  gate  was  olosed  for  the  night,  but  at  what  precise 
time  was  not  shown,  they  again  entered  the  station-yard,  where  they 
were  accidentally  locked  in  by  one  of  the  defendants'  servants ;  and 
their  foot-marks  were  traced  through  the  gate  to  the  station-yard,  and 
thence  through  an  opening  in  the  fence  which  had  been  made  by  the 
defendants'  servants,  by  taking  down  the  rails  for  the  ^purpose  p^„^  . 
of  carrying  or  carting  something  from  or  to  the  railway,  ^ 
and  which  separates  the  station-yard  from  the  line  of  railway,  to 
and  upon  the  railway,  where  they  were  killed  by  the  passing  of  a  goods 
train. 

One  of  the  plaintiffs,  upon  cross-examination,  admitted  that  he  believed, 
that,  if  the  gate  of  the  plaintiffs'  close  (which  he  had  no  doubt  had  been 
left  open  by  travellers  using  the  highroad  through  the  said  close)  had 
been  shut,  the  accident  would  not  have  happened. 

No  evidence  was  given  as  to  how  or  by  whose  act  the  gate  of  the 
station-yard  was  opened  and  left  open :  but  evidence  was  given  that  the 
said  gate  leading  into  the  station-yard  was  frequently  left  open,  and 
cattle  had  been  seen  to  stray  through,  and  that  the  defendants  had  been  \ 

warned  about  leaving  it  open,  and  that  the  gate  had  been  kept  shut  since 
the  two  horses  had  been  killed. 

Upon  the  above  state  of  facts,  it  was  contended,  on  the  part  of  tlie 
plaintiffii,  that  the  defendants  were  liable  to  make  good  the  loss  of  the 
horses,  by  reason  of  the  alleged  negligence  in  pennittmg  the  gate  of  the 
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station  to  remain  open,  and  the  defect  in  the  fence  dividing  the  station- 
yard  from  the  line. 

On  the  part  of  the  defendants,  it  was  contended  that  there  was  no  case 
to  go  to  the  jury,  inasmuch  as,  admitting  the  facts  proved  by  the  plaintiffs, 
the  defendants  were  not  liable. 

The  learned  judge,  however,  having  refused  to  nonsuit,  the  advocate 
for  the  defendants  addressed  the  jury,  and  contended  that  there  had 
been  no  negligence,  or  any  breach  of  duty  on  the  part  of  the  defendants ; 
that  the  accident  was  occasioned  by,  and  was  directly  attributable  to,  the 
negligence  of  the  plaintiffs,  in  not  keeping  the  gate  of  their  field  closed; 
and  that  they  were  not  entitled  to  recover. 

*21  R1  '^^^  learned  judge  put  two  questions  to  the  jury, — ^first,  whether 
-^  they  were  of  opinion  that  there  had  been  negligence  on  the  part  of 
the  defendants,  and  that  the  injury  of  which  the  plaintiffs  complained  wsa 
to  be  attributed  to  their  negligence, — secondly,  whether  the  plaintiffs 
had  been  guilty  of  any  negligence  which  contributed  in  any  way  to  the 
accident. 

.  The  jury  found  that  the  defendants  had  been  guilty  of  negligence,  but 
that  the  plaintiffs  had  not  been  guilty  of  any  negligence  which  contri- 
buted to  the  accident ;  and  they  found  a  verdict  for  the  plaintiffs,  with 
852.  damages. 

The  defendants  appealed  against  this  decision,  contending  that  there 
was  no  case  which  ought  to  have  been  submitted  to  the  jury,  and  that 
the  ruling  and  decision  of  the  judge  was  erroneous. 

J.  Addison^  for  the  appellants. — The  defendants  were  under  no  obli- 
gation to  fence  against  the  plaintiffs'  cattle  straying  upon  the  highway. 
The  facts  are  shortly  these, — In  consequence  of  the  gate  of  the  plam- 
tiffs'  close  being  left  open  by  some  one,  toe  plaintiffs'  horses  got  on 
the  highway,  where  they  were  trespassing,  and  thence  into  the  station- 
yard,  from  which  they  found  their  way  on  to  the  railway.  The  only 
liability  imposed  upon  the  company,  is  that  imposed  by  the  68th  sec- 
tion of  the  Railway  Glauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  which 
enacts  that  ^^  the  company  shall  make,  and  at  all  times  hereafter  main- 
tain, the  following  works  for  the  accommodation  of  the  ownerM  and 
occupierM  of  lands  adjoining  the  railtoay^  that  is  to  say, — such  snd 
so  many  convenient  gates,  bridges,  arches,  culverts,  and  passages  over, 
under,  or  by  the  sides  of,  or  leading  to  or  from  the  railway,  as  shall 
be  necessary  for  the  purpose  of  making  good  any  interruptions  caused 
by  the  railway  to  the  use  of  the  lands  through  which  the  railway 
shall  be  made  and  such  works  shall  be  made  forthwith  after  tbc 
i^^-tffx  *part  of  the  railway  passing  over  such  lands  shall  have  been  laid 
^  out  or  formed,  or  during  the  formation  thereof;  also  sufficient 
poiUf  railsj  hedges^  ditches^  moundsj  or  other  fences  for  separating  the 
land  taken  for  the  use  of  the  railway  from  the  adjoining  lands  not  taken^ 
and  protecting  such  lands  from  trespass^  or  the  cattle  of  the  owners  or 
sec^iersfrom  straying  thereout  by  reason  of  the  railway^  together 
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all  neee99ary  gata  made  to  open  toteardi  iuch  adjoining  land$y  and  not 
towards  the  raUwag^  and  all  necessary  stiles."  It  may  be  that,  if  the 
plaiiitiffi'  horses  had  been  rightfally  upon  the  highway,  the  obligation 
of  the  company  to  fence  woold  have  attached.  Bnt,  the  horses  being  in 
the  act  of  trespassing,  the  case  is  different.  The  case  of  Fawcett  v. 
The  York  and  North-Midland  Railway  Company,  16  Q.  B.  610  (E.  C. 
L.  R.  Tol.  71),  will  be  relied  on  by  the  respondents.  Bat  that  case,  it 
is  submitted,  is  wholly  inapplicable :  it  was  the  case  of  a  railway  cross* 
ing  a  highway  on  a  level,  in  which  case  there  was  an  obligation  imposed 
npon  the  company,  by  the  6  ft  6  Vict.  c.  55,  s.  9,  to  keep  the  gates 
continnally  closed.  [Maulb,  J.,  referred  to  Bird  v.  Holbrook,  4  Bingh. 
628  (E.  C.  L.  R.  vol.  18, 15),  1  M.  ft  P.  607.]  Dovaston  v.  Payne,  2 
H.  Blae.  527,  is  rery  mnch  in  point :  there,  it  was  held  that  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  that  the  cattle 
eeeaped  from  a  public  highway  into  the  locos  in  quo,  through  the  defect 
of  feneeiy  must  show  that  they  were  paeting  on  the  highway  when  they 
escaped ;  it  is  not  sufficient  to  state,  that,  being  in  the  highway,  they 
escaped.  Ricketts  v.  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company,  12JC.  B.  160  (E.  C.  L.  R.  vol.  74),  is  also 
an  authority  to  show  that  the  appellants  are  not  liable  here.  It  was 
there  held,  that  the  duty  imposed  upon  railway  companies  by  the  sta- 
tute now  in  question,  as  to  the  making  and  repairing  of  fences  between 
their  rulways  and  the  adjoining  lands,  is  not  more  extensive  than  that 
imposed  *upon  ordinary  tenants  by  the  common  law.  Therefore,  p^^^  » 
where  the  plaintiff's  sheep  escaped  from  his  close,  through  his  '- 
own  defect  of  fences,  and,  getting  into  the  intervening  close  of  a  third 
party,  escaped  thence  on  to  the  defendants'  railway,  and  were  killed,— 
it  was  held  that  the  company  were  not  liable.  [Jbryis,  C.  J. — At 
common  law,  the  company  would  only  be  bound  to  fence  against  an 
adjoining  owner :  Pomfret  v.  Ricroft,  1  Wms.  Saund.  821.  The  ques- 
tion in  the  case  last  cited,  was,  whether  that  obligation  was  extended 
by  the  words  of  the  act :  we  thought  it  was  not.  Maulb,  J. — The 
highway  is  land  not  taken  by  the  company.  And  the  company  are 
bound  by  s.  68  to  maintain  sufficient  fences  for  separating  the  land 
taken  for  the  use  of  the  railway,  from  the  adjoining  land  not  taken ; 
and  protecting  such  land  from  trespass,  or  the  cattle  of  the  owners  or 
oeeupiere  thereof  from  straying  thereout.  The  gate  in  question  is  part 
of  the  fence.]  There  is  no  clause  in  the  act  making  it  compulsory  on 
the  company  to  watch  the  gate ;  and  there  is  no  allegation  in  the  case 
that  the  gate  in  question  was  an  insufficient  one.  [JxRVis,  C.  J. — If 
the  highway  is  to  be  considered  as  <<  adjoining  land  not  taken,"  who  is 
the  occupier  ?  Are  those  who  use  it,  occupiers  for  this  purpose  ?]  It 
may  be  so :  but  these  horses  had  strayed  upon  the  highway ;  they  were 
trespassing.    This  is  not  a  bridge  such  as  the  company  are  bounds 
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^Mq-t  under  8*  47,(a)  to  hare  a  gate  to,  and  to  keep  it  ^closed. 

-*  [MauIiBi  J. — ^No :  bat  they  are  bound  to  hay»  hfetMe;  and  they 
choose  to  have  a  movable  fence.  Jbbyis,  0.  J. — ^The  real  qnestion  la, 
were  the  horses  in  question  the  cattle  of  the  owners  or  occupiers  of  the 
adjoining  land  ?]  The  company  might  be  liable  to  the  owners  or  oecu- 
piers  of  the  a^oining  land,  if  they  have  been  gniky  of  negligence  in 
leaving  their  gate  open,  but  not  to  the  owners  of  cattle  escaping  by 
their  default  frmn  a  distant  dose,  and  straying  upot  the  highway. 
There  is  no  special  proTisien  in  the  act  for  fencing  against  highways. 
It  is  impoesiUefto  distinguish  this  case  from  Rioketts  v.  The  East  and 
West  In^Ba-  Dooka  and  Birmingham  Junction  Railway  Company. 

€hrayj  eontriU — ^The  10th  section  of  th6  5  It  .6  Y'M.  xL  5$,  reciting 
that  <<it  is  expedient  that  fiirther  provision  be  made  for  the  safety  of 
the  public  in  respect  of  the  fences  of  railways,"  enacts  <^  that  all  rail- 
way companies  shall  be  under  the  same  liability  of  [or]  obligation  to 
erect,  and  to  maintain  and  repair,  good  and  sofficient  fences' throughout 
the  whole  of  their  respective  lines,  as  they  would  have  beien  if  eveiy 
part  of  such  fences  had  been  originally  ordered  to  be  made  under  an 
^^^^-  order  of  ''justices  by  virtue  of  the  provisions  to  that  effect  in 

J  the  acts  of  parliament  relating  to  such  railways  respectively." 
[Maulb,  J.-^That  would  apply  only  to  cases  where  the  special  act 
gives  powor  to  justices  to  order  fences  to  be  made.  The  making  of 
fences  is  now  regulated  by  the  8  ft  9  Vict.  c.  20,  s.  68.]  The  latter 
provision  does  not.  repeal  the  former.  [Jbbyis,  C.  J. — It  was  plainly 
intended  as  a  substitution  for  it.]  Rickettd  v.  The  East  and  West 
India  Docks  and  Birmingham  Junction  Railway  Company  has  no  bear- 
ing whatever  upon  the  present  case :  there,  the  plaintiff's  sheep  had  no 
right  to  be  in  the  close  whence  they  escaped  on  to.  the  defendants'  rail- 
way. The  case  would  have  been  different,  had  they^  been  there  by  the 
license  of  the  owner  of  the  close.  Here,  every  one  of  the  public  bss 
a  right  primft  facie  to  have  his  cattle  on  the  highway.  It  may  be  that 
the  horses  in  question  were  liable  to  be  taken  damage  feasant :  but  the 

(a)  Which  eBMtt,  thaty  "  if  the  nilway  oioh  aaj  turnpike-road  or  public  earriage-road  on  a 
level,  the  company  shall  erect  and  at  all  times  maintain  good  and  snfBcicnt  gates  across  saeh 
road,  on  each  side  of  the  railway  where  the  same  shall  communieate  therewith,  smd  shall  employ 
proper  persona  to  open  and  shut  sneh  gates ;  and  such  gates  shall  he  kept  constantly  closed  aeroa 
such  road  on  both  sides  of  the  railway,  except  during  the  time  when  horses,  cattle,  carts,  or 
carriages  passing  along  the  same  shall  hare  to  cross  such  railway ;  and  such  gates  shall  be  of 
•noh  dimensions^  and  so  eonstmcted,  as,  wheo  dosed,  lo  fence  in  the  raOway^  and  pnTent  oattls 
or  horses  passing  along  the  road  from  entering  upon  the  vailway ;  and  the  person  intrusted  with 
the  care  of  such  gates  shall  cause  the  same  to  be  closed  so  soon  as  such  horses,  Ac,  shall  hart 
passed  through  the  same,  ander  a  penalty  of  40*.  for  erery  defiralt  thenin :  Pmwided  alwsj^ 
that  it  shall  be  lawful  for  the  board  of  trade,  in  aay  eaae  in  sHdeh  they  are  satisfied  that  it  will 
be  more  condnciTO  to  the  public  safety  that  the  gates  on  any  Icrel  crossing  orer  such  road  ihoold 
be  kept  closed  across  the  railway,  to  order  that  such  gates  shall  ht  kept  so  closed,  instead  of  aeroo 
the  road,  and  in  sneh  ease  such  gates  shall  be  kept  constantly  dosed  across  the  railway,  ezespt 
when  engines  or  carriages  passing  along  the  railway  shall  ha^e  occasion  to  cross  such  road,  in 
the  same  manner  and  under  the  like  penalty  as  abore  directed  with  respect  to  the  gates  beisf 
kept  closed  across  the  road." 
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cireaniBta&ee  of  their  being  foand  trespassing  does  not  justify  their 
destmotion,  either  wilfully  or  by  carelessness:  Bird  v.  Holbrook,  4 
Bingh.  628  (E.  G.  L.  B.  voL  18,  16),  1  M.  &  P.  607 ;  Barnes  v.  Ward, 
9  C.  B.  892  (E.  C.  L.  R.  voL  67).  The  compan  j  are  bound  to  keep 
their  gates  shut :  Fawcett  v.  The  York  and  North  Midland  Railway 
Compaay^  16  Q.  B.  610  (E.  G.  L.  B.  vol.  71).  [JbbVib,  G.  J.— That 
case  turned  upon  the  unqualified  duty  imposed  upon  the  company  by 
the  47th  section  of  the  statute,  to  keep  die  gates  closed  at  all  times. 
The  duty  to  fence,  is.  a  qualified  one,^-*to  fence  against  the  owners  or 
occnpiera  of  the  adjoining  laiids  not  taken  for  the  purposes  of  the  rail- 
way.] The  obligation  was  held  to  extend  to  keeping  the  gates  closed, 
as  well  agabst  cattle  .straying  en  the  ro&d,  as  against  cattle  lawfully 
travelling  thereon.  [Jbbvis,  G*  J. — It  wa^  put  mainly  on  the  ground 
of  the  absolute  duty.  Patteson,  J.,  says : — ^<  By  their  neglect,  the 
gate  was  open.  The  question  comes  to  be,  then, — were  the  horses  in 
the  road  lawfully,  as  agunst  this  company  ?  I  do  not  think  *it  r^no-t 
was  necessary  to  insert  that  word « lawfully :'  for,  the  act  directs  '- 
that  the  gates  shall  be  kept  constantly  closed :  and  I  think  that  imposes 
an  obligation  to  keep  them  closed  as  against  everything,  whether  stray- 
ing or  passing :  but,  at  all  events,  the  horses  were  on  the  road  lawfully 
as  agunst  the  company ;  and  consequently  the  rule  must  be  discharged." 
Maulk,  J. — The  adjoining  land  is  a  public  highway.  The  company 
are  bound  to  fenee  against  the  owners  and  occupiers  of  the  adjoining 
land.  That  is  a  public  duty.  The  question  is,  whether  the  circum- 
stance that  the  cattle  were  Uraying  en  the  highway  makes  any  differ- 
ence.] The  court,  in  giving  judgment  in  Barnes  v.  Ward,  say : «« With 
regard  to  the  objection  that  the  deceased  was  a  trespasser  on  the  de- 
fendant's land  at  the  time  the  injury  was  sustained, — it  by  no  means 
follows  from  this  circumstance  that  the  action  cannot  be  maintained. 
A  trespasser  is  liable  to  an  action  for  the  injury  which  he  does :  but  he 
does  not  forfeit  his  right  of  action  for  an  injury  sustained.  Thus,  in 
the  case  of  Bird  v.  Holbrook,  the  plaintiff  was  a  trespasser, — and,  in* 
deed,  %  voluntary  one, — ^but  he  was  held  entitled  to  an  action  for  an 
injmy  sustained  in  consequence  of  the  wrongful  act  of  the  defendant, 
withottt  any  want  of  ordinary  caution  on  the  part  of  the  plaintiff, 
aldHMgh  the  injury  would  not  have  occurred,  if  the  plaintiff  bad  not 
trespassed  on  the  defendant's  land.  This  decision  was  approved  of 
m  Lynch  v.  Nurdin,  1  Q.  B.  87  (E.  G.  L.  R.  vol.  41),  4  P.  4  D.  677, 
and  also  in  the  case  of  Jordin  v.  Orump,  8  M.  ft  W.  782,t  i&  which  the 
court,  though  expressing  a  doubt  as  to  whether  the  act  of  the  defend* 
%nt  in  setting  a  spring-gun  was  illegal,  agreed,  that,  if  it  were^  the  fact 
of  the  plaintiff's  being  a  trespasser  would  be  no  answer  to  the  action.'' 
That  shows,  that,  although  the  horses  here  might  have  been  subject  to 
)he  consequences  of  trespassing  on  the  highway,  whatevet  they  might 
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'^9091  ^^'  '^  ^7  ^^  means  follows  '''that  the  railwaj  companj  are  not 

^"-^  liable  for  their  negligence.  [Williams,  J. — In  Barnes  v.  Ward, 
the  defendant's  liabilitj  was  put  upon  the  ground  of  the  excavation 
adjoining  the  highway  being  a  public  nuisance.]  So,  here,  the  omission 
to  keep  the  gate  closed  was  a  public  nuisance.  [JsRVis,  C.  J. — The 
statute  seems  to  have  taken  the  common  law  liability  to  repair  by  pre- 
scription, and  make  it  the  foundation  of  the  liability  to  fence.]  It  is 
impossible  to  distinguish  this  case  from  Fawcett  v.  The  York  and 
North  Midland  Railway  Company.  [Jbrvis,  C.  J. — There,  the  com- 
pany were  under  a  positive  obligation  to  keep  the  gate  closed.  What 
right  had  they,  then,  to  say  the  plaintiflTs  cattle  were  not  lawfully  on 
the  highway  ?]  In  Daries  v.  Mann,  10  M.  ft  W.  546,t  where  the  de- 
fendant negligently  drove  his  horses  and  wagon  against,  and  killed, 
an  ass  which  bad  been  left  in  a  highway  fettered  in  the  forefeet,  and 
thus  unable  to  get  out  of  the  way  of  the  defendant's  wagon,  which 
was  going  at  a  smartish  pace  along  the  road, — ^it  was  held,  that  the  jury 
were  properly  directed,  that,  although  it  was  an  illegal  act  on  the  part 
of  the  plaintiff  so  to  put  the  animal  on  the  highway,  the  plaintiff  was 
entitled  to  recover. 

AddiMOHj  in  reply. — Whatever  might  be  the  duty  of  the  company  as 
to  fencing  against  persons  lawfully  using  the  highway,  they  clearly  are 
under  no  such  liability  as  against  cattle  trespassing  there. 

Cur.  adv.  vult. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

After  the  finding  of  the  jury,  we  must  assume  that  the  cattle  of  the 
respondents,  without  any  fault  on  their  part,  strayed  into  the  public 
road  adjoining  the  railway,  and,  through  defect  of  the  appellant's 
fences,  got  upon  the  railway,  and  were  killed. 

*The  question  is,  whether,  upon  these  facts,  the  appellants 
are  liable  to  this  action.    We  are  of  opinion  that  they  are  not. 

This  is  not  the  case  of  a  railway  crossing  a  highway  upon  a  level, 
with  a  gate  on  either  side  of  the  railway ;  but  of  a  highway  running 
alongside  of  a  railway.  The  only  enactment  which  is  applicable  to  such 
a  case,  is,  the  68th  section  of  the  Railways  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  20.  It  provides  that  the  company  shall  make,  and  at 
all  times  thereafter  maintain,  the  following  works,  for  the  accommoda- 
tion of  the  owners  and  occupiers  of  land  adjoining  the  railway,  that  is 
to  say  (amongst  other  things),  «<  sufficient  posts,  rails,  hedges,  ditches, 
mounds,  and  other  fences  for  separating  the  land  taken  for  the  use  of 
the  railway  from  the  adjoining  lands  not  taken,  and  protecting  such 
lands  from  trespass,  or  the  cattle  of  the  owners  and  occupiers  thereof 
from  straying  thereout  by  reason  of  the  railway,  together  with  all  neces- 
sary gates,  made  to  open  towards  such  adjoining  lands,  and  not  towards 
such  railway."  Certainly,  this  section  makes  a  very  insufficient  provi- 
sion for  the  protection  of  the  public  where  a  railway  runs  alongside  a 
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public  highway ;  bat,  neyertheles8|  it  is  clear  that  it  was  intended  to 
appi  J  to  SQch  a  case,  for,  if  not,  there  is  no  section  which  casts  the  obli- 
gation to  fence  upon  the  railway  company  in  such  cases.  The  highway, 
therefore,  is  to  be  considered  adjoining  land  not  taken ;  and  the  same 
construction  must  be  put  upon  the  same  words,  whether  that  adjoining 
land  be  a  public  highway  or  a  private  close. 

What,  then,  is  the  nature  of  the  obligation  cast  upon  the  railway 
company  by  this  section  ?  They  are  bound  to  fence  so  as  to  keep  the 
cattle  of  the  owners  or  occupiers  of  the  adjoining  lands  not  taken,  from 
straying  thereout.  In  Ricketts  v.  The  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company,  this  *court  has  already  r^oo^ 
determined  that  the  obligation  of  the  railway  company  by  this  '* 
section  is  the  same  as  it  would  have  been  at  common  law  if  they  had 
been  bound  by  prescription  to  repair  the  fences ;  in  other  words,  that 
they  are  only  bound  to  keep  up  the  fences  against  the  cattle  of  the 
owners  or  occupiers  of  the  adjoining  lands. 

Were,  then,  the  cattle  of  the  respondents,  at  the  time  they  were 
killed,  the  cattle  of  the  owners  or  occupiers  of  the  adjoining  land, — the 
highway?  We  think  they  were  not:  and  the  case  of  Dovaston  v. 
Payne,  2  H.  Blac.  527,  appears  to  us  to  decide  that  question.  Whilst 
cattle  are  passing  along  a  highway,  the  owners  of  such  cattle  are  using 
it  according  to  the  dedication  of  the  owner  of  the  soil,  and,  being  there 
with  his  consent,  the  owners  are  strictly  occupying  the  highway.  If, 
therefore,  whilst  passing  along  the  road,  they  stray  into  an  adjoining 
field,  the  owner  of  that  field  cannot  distrain  them  damage  feasant,  if  ho 
was  bound  to  keep  up  the  fence  against  the  road :  but,  if,  instead  of 
passing  along  the  road,  the  cattle  had  strayed  there,  they  might,  if 
they  escaped  into  the  adjoining  close,  be  distrained  damage  feasant^ 
notwithstanding  the  owner  of  that  close  was  bound  to  repair  the  fence 
between  his  close  and  the  road,  because  the  cattle  were  wrongfully  on 
the  road,  and  the  owners  were  not  occupying  it  so  as  to  cast  any  obli- 
gation to  repair  upon  the  distrainor. 

Applying  this  case,  and  the  principles  thus  established,  to  the  present 
question,  we  are  of  opinion  that  the  respondents  were  not  occupying 
the  road  with  their  cattle  which  strayed  on  the  road,  and  that  therefore 
there  was  no  obligation  upon  the  appellants  to  maintain  a  fence  against 
them. 

If^  then,  there  was  no  obligation  to  maintain  the  fences  against  the 
respondents'  cattle,  the  appellants  were  guilty  of  no  wrong  in  omitting 
to  do  so.  There  was  no  complaint  that  the  railway  was  conducted  im- 
properly :  the  *only  complaint  is,  that  the  fences  were  insuffi-  r^nae 
cient.  But  the  legislature,  with  a  full  knowledge  of  the  ^ 
dangers  of  railways,  has  cast  upon  them  a  limited  obligation  only; 
and  we  cannot  enlarge  it,  merely  because  the  public  safety  may  be 
endangered. 
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This  distmgaisheB  this  case  from  the  cases  cited.  In  Fawcett  v.  The 
Tork  and  North-Midland  Railway  Company,  16  Q.  B.  610  (E.  C.  L.  R. 
ToL  71\,  the  company  were  required,  by  express  words  of  the  statute, 
to  keep  the  gate  closed  acrons  the  read,  under  all  circumstances,  and 
were  guilty  of  a  wrong  in  omitting  to  do  so.  So,  Sird  v.  Holbrook,  4 
Bingh.  628,  1  M.  &  P.  607,  was  decided  upon  the  ground  that  it  was 
telawfal  to  set  spring-guns,  and  that  therefore  the  defendant  was 
liable,  even  though  the  plaintiff  was  a  trespasser ;  and  Barnes  v.  Ward, 
9  G.  B.  992  (E,  C.  L.  R.  vol.  67),  was  determined  upon  the  ground  that 
the  area  dose  to  the  public  highway,  into  which  the  deceased  fell,  was 
a  public  nuisance. 

If  the  appdiants  had  been  guilty  of  a  wrongful  act,  there  are  many 
cases  to  show  that  the  respondenta  would  not  lose  their  remedy  merely 
because  their  cattle  were  trespassers :  but,  in  this  case  there  is  no  wrong* 
ful  act ;  for,  the  obligation  to  repair  does  not  exist,  the  cattle  being 
trespassers,  and  the  owners  not  therefore  occupying  the  adjoining  land, 
in  the  language  of  the  act  of  parliament. 

Appeal  allowed,  with  costs. 
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Jan.  31. 


A  testator,  haviog  »  son,  WUliam,  and  two  daaghters,  Anna  and  Maria,  derisod  an  estate  caDed 
**  Seaiteliffe"  to  tmstees,  to  hold  in  fee,  in  tmst  to  receive  the  rents  and  profits,  and  pay  tha 
same  to  Anna  for  her  sole  nse  daring  her  life ;  and,  from  and  aAer  her  deeease,  to  stand  seised 
and  possessed  of  the  same  estato,  and  nlto  of  all  accruing  share  and  intcrct  to  wkich  Awma 
might  become  entitled  fry  eurvivorehip  under  the  intete  of  that  will,  or  otheneiee,  to  the  use  of  sU 
and  every  the  lawful  ehild  and  ehildren  of  Anna,  and  the  issue  of  sueh  of  them  as  shoold 
then  be  dead,  their  heirs  and  assigns  for  erer,  as  tenants  in  eommon  ;  but,  in  ease  Anna  should 
die  without  leaving  lawful  issue,  then  the  tmstoes  were  to  stand  seised  of  the  estato  devised  to 
them  in  favour  of  Anna*  as  well  as  of  the  aeeming  shan  and  interest  to  which  she  might  bccone 
entiUed  by  survivorship  under  the  trusts  of  that  will  or  otherwise,  to  the  use  of  such  persons, 
Jfco.,  as  Anna  should  by  wiU  appoint ;  and  in  default  of  appointment,  to  the  ase  of  William 
and  Maria,  or  sueh  of  them  as  should  be  then  living,  and  the  issue  of  sueh  of  them  as  should 
be  then  dead,  their  heirs  and  assigns  for  ever,  in  equal  shares  and  proportions,  an  teuaats  ia 
eommon,  such  last-mentioned  issue  to  take  only  the  share  or  shares  their  deceased  pareat  or 
parents  would  respeetively  have  taken,  if  living* 

The  testator  also  devised  another  esteto  called  '<The  Royd,"  to  the  same  trustees,  to  hold  ia 
fee,  in  trust  to  receive  the  rente  and  proflte,  and  paj  the  same  to  his  daughter  Maria  for  ber 
sole  use  during  her  life ;  and,  from  and  after  her  decease,  to  stand  seised  and  possessed  of  Ike 
same  estete,  and  also  of  all  aeeruing  eharee  and  intereeie  to  uhieh  Maria  might  become  entitlti 
vnder  the  truete  j/  that  teill,  or  othermee,  to  the  use  of  all  and  every  the  lawful  child  and  childrea 
of  Maria,  and  the  issue  of  such  of  them  as  should  be  then  dead,  their  heirs  and  assigns 
for  ever,  as  tenante  in  eommon ;  but,  in  case  Maria  should  die  without  leaving  lawful  issue, 
then  the  trustees  wero  to  stand  seised  of  the  estete  devised  to  them  in  favour  of  Maria,  as  veil 
as  of  the  aocming  share  and  interest  to  which  she  might  become  entiUed  by  survivorship  under 
the  trnste  of  that  will,  or  otherwise,  to  the  use  of  such  persons,  Ao^  as  Maria  should  by  will 
appoint;  and,  in  default  of  appointment,  to  William  and  Anna,  or  such  of  them  as  sboald  be 
then  living,  and  the  issue  of  such  of  them  as  should  be  then  dead,  their  heirs  and  assigns  for 
ever,  in  equal  shans  and  proportions,  a  tenante  in  common,  such  last-mentioned  issue  to  take 
only  the  share  or  shares  their  deceased  parent  or  parente  would  respectively  have  taken,  if 
living. 

liana  died  anmarried  and  intestate  >— 
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EM,  thftl  the  words  ''all  ao«raing  aluure  and  inierMt  to  whieli  Anaa  might  b«eom*  cDtitled  ly 
anrnvonUp  under  the  tnuts  of  the  wUl  or  otherwise/'  were  not  intended  to  control  the  devise 
of  the  BM>ieCj  of  the  estate  lo  Amnm,  eoatingent  on  the  death  of  Maria  withont  leaving  issno^ 
and  without  having  exereised  her  power  of  appointment,  althongh  there  might  he  nothing  else 
in  the  will  to  which  thej  eonld  apply  |  hot  that  the  express  limitation  of  the  estate  in  qnestioui 
to  William  and  Anna  as  tenants  in  oommon  in  fee,  most  have  its  ordlnaiy  legal  effect 

This  was  an  action  of  ejectment.  The  following  case  was,  by  con* 
sent  of  the  parties,  and  by  order  of  Talfonrd,  J.,  stated  for  the  opinion 
of  the  court : — 

The  lands  songht  to  be  recovered  in  this  action  were,  a  moiety  of  an 
estate  called  <<  The  Royd/'  situate  in  Stansfield,  in  the  parish  of  Hali- 
fax, in  the  county  of  York,  and  also  a  moiety  of  several  messuages,  with 
the  ^appurtenances,  called  <(Toak  Hill  Cottages,"  situate  in  r«of>7 
Stansfield  aforesaid.  ^ 

William  Sutcliffe,  the  elder,  being  seised  of  the  entirety  of  the  above 
lands  in  fee-simple,  on  the  18th  of  February,  1840,  made  his  will,  duly 
executed  and  attested  as  required  by  law. 

The  will  was  set  out,  the  material  parts  being  as  follows : — 

<<  In  the  next  place,  I  give  and  devise,  direct,  limit,  and  appoint,  all 
and  every  my  real  estates,  whatsoever  and  wheresoever,  over  which  I 
have  a  disposing  power,  tb  the  several  persons  and  in  manner  herein- 
after in  that  behalf  set  forth,  that  is  to  say, — I  give,  devise,  and  be- 
queath unto  my  youngest  daughter,  Maria,  during  her  life,  the  annual 
Born  or  yearly  rent-charge  of  152.,  without  any  deduction  on  any  account 
▼hatsoever,  to  be  paid  to  her  by  two  equal  half-yearly  payments,  on 
the  24th  of  June  and  the  25th  of  December  in  each  and  every  year ; 
the  first  payment  thereof  to  be  made  on  such  of  the  said  days  as  shall 
first  happen  next  after  my  decease ;  and  I  charge  the  same  on  the  real 
estates  hereinafter  limited  to  my  trustees  in  favour  of  my  eldest  daugh- 
ter, Anna,  and  her  issue ;   and  I  declare  that  the  aforesaid  annuity  is 
given  and  devised  by  me  to  my  said  daughter  Maria  as  aforesaid,  upon 
the  same  conditions,  and  subject  to  the  same  restrictions  as  are  herein- 
after declared  with  regard  to  the  real  estates  hereinafter  limited  to  my 
said  trustees  in  trust  for  my  said  daughter  Maria,  as  hereinafter  men- 
tioned ;  and,  in  case  the  same  annual  sum  or  yearly  rent-charge,  or  any 
part  thereof,  shall  be  unpaid  for  the  space  of  twenty-one  days  next  after 
any  of  the  aforesaid  days  of  payment,  and  it  shall  be  lawful  for  my  said 
daughter  Maria  to  enter  upon  all  and  every  or  any  part  of  the  said 
hereditaments  respectively  charged  with  the  said  annual  sum  or  yearly 
rent-charge  as  aforesaid,  and  to  distrain  for  the  same,  or  for  so  much 
^thereof  as  shall  be  in  arrear,  and  for  all  costs  and  charges  occa-  r^cnoo 
sioned  by  the  non-payment  thereof,  and  to  sell  such  distresses  in  ^ 
like  manner  as  for  rents  reserved  by  lease  on  common  demise.     I  give, 
devise,  limit,  and  appoint  unto  my  said  son  William,  and  my  sister-in- 
law,  Maria  Ingham,  all  that  my  said  estate  called  <  Scaitcliffe,'  includ- 
ing therein  those  two  farms  called  <  Royd  House'  and  <  Upper  Bear 
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Wise/  or  «New  Townley/  consUting  of  seversl  farm-hooses,  barnB, 
boildingSy  and  several  closes  of  land  containing  bj  admeasarement  one 
hundred  days*  work,  or  thereaboats,  all  situate  and  being  in  the  town- 
ship of  Todmorden-with-Walsden,  in  the  parish  of  Bochdale,  in  the 
county  of  Lancaster, — To  hold  the  same  unto  my  son  William,  and  mj 
said  sister-in-law,  Maria  Ingham,  their  heirs  and  assigns,  sulgect  to  and 
charged  with  the  payment  of  the  said  annuity  or  yearly  rent-charge  of 
15L  payable  to  my  daughter  Maria  during  the  term  of  her  natural  life, 
as  hereinbefore  mentioned ;  and,  subject  thereto,  upon  trust  to  receire 
the  rents,  issues,  and  profits  of  the  said  last-mentioned  real  estates  snd 
premises,  and,  from  time  to  time  when  and  as  they  become  due  and  are 
received,  to  pay  the  same  unto  my  eldest  daughter  Anna,  for  and  dur- 
ing the  term  of  her  natural  life,  for  her  own  separate  use  and  benefit, 
independently  and  exclusively  of  any  husband  with  whom  she  may 
intermarry,  and  without  being  in  anywise  subject  or  liable  to  his  debts, 
interference,  engagements,  or  control,  so  that  my  said  daughter  Anna 
may  not  during  coverture  charge,  assign,  or  otherwise  dispose  of  the 
said  rents,  issues,  and  profits,  or  any  part  of  the  same,  in  the  way  of 
anticipation ;  and  I  declare  that  the  receipts  of  my  said  daughter  Anna 
shall  be  effectual  discharges  for  so  much  of  the  said  rents,  issues,  and 
profits  as  shall  be  therein  mentioned  or  acknowledged  to  be  received: 
And,  from  and  after  the  decease  of  my  said  daughter  Anna,  I  direct 
that  my  said  trustees,  their  heirs,  executors,  and  ^administra- 
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tors,  shall  stand  and  be  seised  and  possessed  of  or  interested  in 


the  said  last-mentioned  real  estates  and  premises,  and  the  rents,  issoes, 
and  profits  thereof,  and  al$o  of  all  accruing  $hare  and  intcreH  to  which 
sAe,  my  9aid  daughter  Anna^  vnay  become  entitled  by  eurvivorehip^  under 
the  truUi  of  this  my  mU,  or  otherwiee^  to  the  uses  and  upon  the  tnuta 
following,  that  is  to  say, — To  the  use  of  all  and  every  the  lawful  child 
and  children  of  my  said  daughter  Anna,  and  the  issue  of  such  of  them 
as  shall  be  then  dead,  his,  her,  or  their  heirs  and  assigns,  for  ever,  if 
more  than  one,  in  equal  shares  and  proportions,  as  tenants  in  common, 
and  not  as  joint-tenants,  such  last-mentioned  issue,  nevertheless,  to  take 
only  the  share  or  shares  their  deceased  parent  or  parents  would 
respectively  have  taken  if  living :  But,  in  case  my  said  daughter  shall 
depart  this  life  without  leaving  lawful  issue,  then  I  direct  that  my  s^d 
trustees,  their  heirs,  executors,  and  administrators,  shall  stand  seised 
of  the  said  last-mentioned  real  estates  and  premises  hereby  devised  to 
them  in  favour  of  my  said  daughter  Anna,  as  well  as  of  all  accruing 
share  and  interest  to  which  she  may  become  entitled  by  survivorship 
under  the  trusts  of  this  my  will,  or  otherwise,  to  the  use  of  such  person 
or  persons,  upon  and  for  such  trusts,  ends,  intents,  and  purposes,  in 
such  parts,  shares,  and  proportions,  and  under  and  subject  to  such  pow- 
ers, conditions,  and  restrictions,  and  in  such  manner  and  form  in  all 
respects,  as  my  said  daughter  Anna  shall,  whether  she  be  sole  or  mar- 
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ried,  by  her  hat  will  and  testament  in  writing,  or  any  codicil  or  codicils 
thereto,  or  any  writing  in  the  nature  of  br  purporting  to  be  her  last 
will  and  testament,  to  be  by  her  signed,  sealed,  and  delirered  in  the 
presence  of  and  attested  by  three  or  more  credible  witnesses,  direct  or 
appoint,  give,  or  dispose  of  the  same ;  and,  in  default  of  such  direction 
or  appointment,  gift  or  disposition,  and  so  far  as  the  same,  if  incom* 
plete,  shall  not  extend,  *then  to  the  use  of  my  said  son  William  r^qon 
and  my  said  daughter  Maria,  or  such  of  them  as  shall  be  then  '- 
liring,  and  the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs 
and  assigns  for  ever,  in  equal  shares  and  proportions,  as  tenants  in 
common ;  such  last-mentioned  issue,  nevertheless,  to  take  only  the  share 
or  shares  their  deceased  parent  or  parents  would  respectively  have 
taken  if  living.  I  also  give,  devise,  and  bequeath,  direct,  and  appoint 
unto  my  tuii  son  William,  and  my  said  sister-in-law,  Maria  Ingham,  all 
that  my  other  estate,  situate  and  being  in  Stansfield  aforesaid,  and 
called  <  The  Royd,'  and  all  the  messuages,  dwelling-houses,  barns,  build- 
ings, lands,  closes,  and  grounds  belonging  thereto,  and  comprising 
the  same,  now  in  the  possession  of  Thomas  Whitehead,  his  under- 
tenants and  assigns,  or  in  whose  possession  or  occupation  the  same  now 
is  or  are ;  and  also  all  those  my  several  messuages  or  dwelling-houses, 
called  <  Yoak  Hill  Cottages,'  with  the  hereditaments  and  appurtenances 
thereto  respectively  appertaining,  situate  in  Stansfield  aforesaid, — To 
hold  the  same,  with  all  and  every  the  hereditaments  and  appurtenances 
thereto  belonging,  unto  my  said  son  William,  and  my  said  sister-in-law, 
Maria  Ingham,  their  heirs  and  assigns,  upon  trust  to  receive  the  rents, 
issues,  and  profits  of  the  said  last-mentioned  real  estates  and  premises, 
and  from  time  to  time  to  pay  the  same  when  and  as  they  become  due 
and  are  received,  unto  my  youngest  daughter,  Maria,  for  and  during 
the  term  of  her  natural  life,  for  her  own  separate  use  and  benefit  inde- 
pendently and  exclusively  of  any  husband  with  whom  she  may  inter- 
marry, and  without  being  in  anywise  subject  or  liable  to  his  debts, 
interference,  engagements,  or  oontrol,  and  so  that  my  said  daughter 
Maria  may  not  during  coverture  charge,  assign,  or  otherwise  dispose  of 
the  said  rents,  issues,  and  profits,  or  any  part  of  the  same,  in  the  way 
of  anticipation ;  and  I  declare  that  the  receipts  of  my  *said  r^aoi 
daughter  Maria  shall  be  effectual  dbcharges  for  so  much  of  the  '- 
said  rents,  issues,  and  profits  as  shall  be  therein  mentioned  and  acknow- 
ledged to  be  received :  And,  from  and  after  the  decease  of  my  said 
daughter  Maria,  I  direct  that  my  said  trustees,  their  heirs,  executors, 
and  administrators,  shall  stand  and  be  seised  and  possessed  of  and 
interestad  in  the  said  real  estate  and  premises  hereby  devised  to  them 
in  favour  of  my  said  daughter  Maria,  and  the  rents,  issues,  and  profits 
thereof,  and  aUo  of  all  accruing  $hare$  and  mtere$t9  to  which  «A«,  my 
$aid  daughter  Marioj  may  become  entiHedf  under  the  truete  of  thie  my 
wiUj  or  otherwiee^  to  the  uses,  and  upon  the  trusts  following,  that  is  to 
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8fty, — ^To  the  use  of  all  and  every  the  lawful  child  and  children  6f  my 
aaid  daughter  Maria,  and  the  issue  of  such  of  them  as  shall  be  then 
dead,  his,  her,  or  their  heirs  and  assigni,  for  ever,  if  more  than  one,  in 
equal  shares  and  proportions,  as  tenants  in  common,  and  not  as  joint* 
tenants,  such  last^mentioned  issue,  nevertheless,  to  take  only  the  share 
or  shared  their  deceased  parent  or  parents  would  respectively  have 
taken  if  living :  But,  in  case  my  said  daughter  Maria  shall  depart  this 
life  without  learing  lawful  issue,  then  I  direct  that  my  said  trustees, 
their  heirs,  ezeeutor$,  and  admioistratofB,  shall  stand  seised  of  the  said 
real  estates  and  premises  hereby  devised  to  thetn  in  iavour  of  my  s«id 
daughter  Maria,  as  well  as  of  ail  accruing  shiire  and  itterest  to  which 
she  may  become  entitled  by  survivorship,  under  the  trusts  of  this  my 
will,  or  otherwise,  to  the  use  of  sueh  person  or  perdbns,  upon  and  for 
such  trusts,  ends,  intents,  and  purposes^  in  such  parts,  shares^  and  pro* 
portions,  and  under  and  subject  to  such  powers,  conditions,  and  restrio* 
tions,  and  in  such  manner  and  form  in  all  respects  as  my  said  daughter 
Maria  shall,  whether  she  be  sole  or  married,  by  her  last  will  and  testa- 
ment, to  be  by  her  signed,  sealed,  and  delivered  in  the  presence  of  and 
*on91  ^^^^^^  ^7  three  or  more  credible  ^witnesses,  direct  or  appoint, 
-'  give,  or  dispose  of  the  same;  and,  in  default  of  such  directi<m  or 
appointment,  gift,  or  disposition,  and  so  far  as  the  same,  if  incomplete, 
shall  not  extend,  then  to  the  use  of  my  said  son  William  and  my  said 
daughter  Anna,  or  such  of  them  as  shall  be  then  living,  and  the  isane 
of  such  of  them  as  shall  be  then  dead,  their  heirs  and  assigns,  for  ever, 
in  equal  shares  and  proportions,  as  tenants  in  common ;  such  last*men- 
tioned  issue,  nevertheless,  to  take  only  the  share  or  shares  their  deceased 
parent  or  parents  would  respectively  have  taken  if  living.  All  the  rest, 
residue,  and  remainder  of  my  real  estates,  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  I  give,  devise,  and  bequeath  unto 
my  said  son  William,  his  heirs  and  assigns,  for  ever,  to  and  for  his  and 
their  absolute  use  and  benefit." 

At  the  time  of  the  making  of  the  above  will,  the  testator,  William 
Stttcliffe,  the  elder,  had  three  children  living,  namely,  William  Sutcliffe 
(one  of  the  defendants),  Anna  Sotdiffe,  and  Maria  Sutcliffe. 

Maria  Sntdiffe  died  on  the  5th  of  March,  1840,  unmarried  and  in- 
testate. 

On  the  16th  of  March,  1840,  tlie  said  testator  died  seised  of  the  said 
property,  without  having  revoked  or  altered  his  said  will,  and  left  the 
said  William  Sutcliffe  and  Anna  Sutcliffe,  him  surviving. 

On  the  28th  of  July,  1841,  Anna  Sutcliffe  married  James  Greenwood 
(one  of  the  plain tifis),  and  she  died  on  the  9th  of  November,  1848,  after 
having  given  birth  to  three  children.  John  Oreenwood  (another  of  the 
plaintiffs)  was  a  child  of  that  marriage,  bom  on  the  Ist  of  October, 
1845.  William  Greenwood  (the  other  plaintiff)  was  a  child  of  that 
marriage,  born  on  the  14th  of  April,  1847.    James  Greenwood,  the 


14  COMMON  BENCH.    (5  J.  SCOTT.)  232 

younger,  the  other  child  of  that  marriage,  was  bom  on  the  20th  of  Oc- 
tober, 1848,  and  died  on  the  2l8t  of  April,  1849. 

*There  was  no  aettlement  npon  the  marriage  of  Anna  Snt-  r-Moo 
cliffs  with  James  Greenwood.  ^ 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintifl 
James  Greenwood  (as  heir-at-law  of  his  deceased  son  James)  and  the 
other  plaintiffii,  were,  under  the  said  will,  and  in  the  events  that  have 
happened,  each  entitled,  as  tenants  in  common  in  fee,  to  one  undivided 
third  part  of  the  moiety  of  the  <<  Royd  SsUte/'  and  of  the  <'  Yoak  Hill 
Cottages." 

If  the  court  should  be  of  opinion  in  the  affirmative,  it  was  agreed 
that  judgment  should  be  entered  up  for  the  plaintifis  by  nil  dioet,  or  in 
aoeh  manner  as  the  court  shoirid  direct :  but,  if  the  court  should  be  of  a 
contrary  opinion^  it  was  agreed  Uiat  judgment  of  nolle  prosequi  should 
be  entered  up  for  the  defendants,  or  otherwise,  as  the  court  should 
direct. 

The  case  was  argued,  on  a  former  day  in  this  term,  before  Jervis,  C. 
J.,  Cresswell,  J.,  and  Williams,  J. 

The  4^Uam^(}€neral  (with  whom  were  Hugh  Hill  and  TTi/Zes),  for 
the  plaintiff, — The  testator  had  three  children, — a  son,  William,  and 
two  daughters,  Anna  and  Maria.  He  begins  by  giving  his  daughter 
Maria  15L  a  year  charged  upon  the  estates  thereinafter  limited  to  Anna. 
He  then  devisea.an  estate  called  Scaitdiffe,  subject  to  the  annuity  of 
15J.  to  Maria,  jn  trust  for  his  daughter  Anna  for  life ;  and,  after  her 
decease^  the  trustees  to  stand  possessed  of  the  premises,  and  also  of  all 
accruing  share  and  interest  which  Anna  might  become  entitled  to  by 
survivorship,  under  the  trusts  of  the  will,  or  otherwise,  in  trust  for  the 
children  of  Anna,  and  their  issue :  but,  in  case  Anna  should  die  with- 
out leaving  lawful  issue,  the  trustees  were  to  stand  possessed  of  the 
premises,  and  of  all  accruing  share  and  interest  as  aforesaid,  in  trust 
for  such  person  or  persons  as  Anna  should  appoint ;  and,  in  default  of 
^appointment,  then  to  the  use  of  the  son  William  and  the  daugh-  vmoa 
ter  Maria,  and  their  issue,  as  tenants  in  common.  He  then  de-  '- 
vises  an  estate  called  The  Boyd,  apd  The  Toak  Hill  Cottages,  in  trust 
for  his  daughter  Maria  for  life ;  and,  after  her  decease,  the  trustees  to 
stand  possessed  of  the  premises  devised  to  her,  and  also  of  the  accruing 
shares  and  interest  to  which  Maria  might  become  entitled,  under  the 
trusts  of  the  will,  or  otherwise,  in  trust  for  the  diildren  of  Maria,  and 
their  issue:  but,  in  case  Maria  should  die  without  leaving  lawful  issue, 
the  trustees  were  to  stand  possessed  of  the  premises,  and  of  all  accruing 
share  and  interest  as  aforesaid,  in  trust  for  such  person  or  persons  as 
Maria  should  appoint ;  and,  in  default  of  appointment,  then  to  the  use 
of  the  son  William  and  the  daughter  Anna,  and  their  issue,  as  tenants 
in  common.  Maria  died  unmarried  and  intestate.  Anna  made  no 
appointment.    The  children  of  Anna  now  contend  that  they  are  en- 
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titled  each  to  an  nndivlded  third  part  of  the  moiety  of  the  Royd  Estate 
and  the  Yoak  Hill  Cottages,  as  tenants  in  common  in  fee  with  the 
testator's  son  William.  It  is  clear  that  the  testator  intended  that 
that  should  be  the  effect  of  his  will.  He  says  it  in  express  and  dis- 
tinct terms :  and  he  repeats  it  twice  over  in  each  devise.  Bat  it  will 
be  insisted,  on  the  other  side,  that  the  last  provision  which  is  made 
with  respect  to  the  Royd  Estate,  and  the  Yoak  Hill  Cottages,  is 
inconsistent  with  that  intention,  and  gave  Maria  an  estate  in  fee ; 
and  that,  being  the  last  provision  in  the  will^  it  most  prevail.  No 
doubt,  of  two  inconsistent  provisions  in  a  will,  the  latest  must  prevail : 
bat  still  the  paramount  rule  of  construction,  is,  to  ascertain  the  iiiiea- 
tion  of  the  testator.  In  Jarman  on  Wills,  p.  411,  it  is  said:  << Doubt 
is  sometimes  cast  upon  the  intention  of  a  testator  by  the  repugnancy 
or  contradiction  between  the  several  parts  of  his  will,  though  each 
part,  taken  separately,  is  sufficiently  definite  and  intelligible.  In  such 
*^SI%\  *^^^  ^^®  context  (which  is  so  often  successfully  resorted  to  for 

^  the  purpose  of  throwing  light  upon  a  doubtful  passage)  becomes 
itself  the  source  of  obscurity ;  and,  unless  some  principle  of  constructioD 
can  be  found  authorizing  the  adoption  of  one,  and  the  rejection  of  the 
other  of  the  contrariant  parts,  both  are  necessarily  void,  each  having  the 
effect  of  neutralizing  and  frustrating  the  other.  With  a  view  to  prevent 
this  most  undesirable  result,  it  has  become  an  established  rule  in  the  con- 
struction  of  wills,  that,  where  two  clauses  or  gifts  are  irreconcileable, 
so  that  they  cannot  possibly  stand  together,  the  clause  or  gift  which  is 
posterior  in  local  position  shall  prevail,  the  subsequent  words  being 
considered  to  denote  a  subsequent  intention :  Cum  duo  inter  se  pug- 
nantia  reperiunter  in  testamento,  ultimum  ratum  est.(a)  Hence,  it  is 
obvious  that  a  will  can  seldom  be  rendered  absolutely  void  by  mere  re- 
pugnancy :  for  instance,  if  a  testator,  in  one  part  of  his  will,  gives  to  a 
person  an  estate  of  inheritance  in  lands,  or  an  absolute  interest  in  per- 
sonalty, and  in  subsequent  passages  unequivocally  shows  that  he  means 
the  devisee  or  legatee  to  take  a  life  interest  only,  the  prior  gift  is  re- 
stricted accordingly."  [Williams,  J. — Is  not  that  which  is  supposed 
to  be  an  inconsistent  limitation,  all  contingent  upon  Anna's  dying  with- 
out issue  ?]  <<  Heirs"  has  over  and  over  again  been  held  to  be  a  flexible 
term,  according  to  the  apparent  intention  of  the  testator.  The  rule 
upon  this  subject  is  well  laid  down  by  Coleridge,  J.,  in  Morrell  v.  Sutton, 
1  Phill.  Ch.  Rep.  588,  546, — <<To  assist  the  court  in  such  an  inquiry,  a 
general  rule  has  been  established,  after  some  controversy.  The  latter 
clause  or  phrase  is  to  be  preferred,  the  former  rejected.  And,  if  this 
*2861  ^^^^  ^^'^  universal  and  unqualified  '''in  its  application,  nothing 

-*  could  be  more  easy,  of  course,  than  to  act  on  it :  the  fact  being 

{a)  Co.  Litt  112  b ;  Ulrieh  «.  Litchfield,  S  Atk.  S7S ;  Slnif  «.  Doughty,  6  Yes.  S4S ;  Coofteii. 
tin*  «.  ConiUuitine»  6  Yes.  100 ;  Dm  d.  LdoMttr  fi  Biggs,  2  Twint  109.  And  aee  ChandlMi  «. 
Prioe,  3  Yes.  99 ;  WjkhMn  «.  Wykhnm,  18  Yes.  395. 
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established^ — »nd  it  would  be  of  simple  ascertainment, — that  the  clauses 
or  sentences  were  repugnant  to  each  other,  the  decision  would  be  easy, 
and  in  all  cases  uniform.  But  I  think  it  may  be  taken  as  clearly  estab- 
lished, that  this  rule  must  not  be  acted  on  so  as  to  clash  with  another 
paramount  rule,  which  is,  that,  before  all  things,  we  must  look  for  the 
intention  of  the  testator  as  we  find  it  expressed  or  clearly  implied  in 
the  general  tenor  of  the  will ;  and,  when  we  have  found  that  on  evi- 
dence satisfactory  in  kind  and  degree,  to  that  we  must  sacrifice  the  in- 
consistent clause  or  words,  whether  standing  first  or  last,  indifferently : 
and  this  rests  upon  good  reason ;  for,  although,  when  there  are  repug- 
nant dispositions,  and  nothing  leads  clearly  to  a  preference  of  one  or 
rejection  of  the  other,  convenience  is  strongly  in  favour  of  some  rule, 
however  arbitrary,  yet  the  foundation  of  this  rule,  as  of  every  other 
established  for  the  interpretation  of  wills,  obviously  is,  that  it  was 
supposed  to  be  the  safest  guide  under  the  circumstances  to  the  last  in- 
tention of  the  testator.  To  consider  it  merely  arbitrary,  would  be  un- 
necessarily to  suppose  an  anomaly  in  the  canons  by  which  wills  are 
interpreted :  to  make  it  a  rule  of  evidence,  is  to  make  it  harmonize  in 
principle  with  them.  The  first  efficient  disposition  by  deed  prevails, 
because  it  exhausts  the  power  of  the  grantor ;  but,  a  testament  being 
ambulatory  till  the  death  of  the  testator,  the  last  expression  of  his  mind 
must  prevail :  and,  if  two  intentions  are  expressed  in  the  same  testa- 
ment inconsistent  with  each  other,  the  former  must  be  presumed  to  have 
been  abandoned,  and  must  be  overruled  by  the  latter.  But,  where,  in 
the  same  instrument,  either  from  recitals  overriding  the  whole,  or  from 
express  provisions,  it  can  be  collected  with  reasonable  certainty  that 
there  was  no  departure  from  the  original  intention,  the  presumption  is 
rebotted,  *and  the  latter  clause,  as  repugnant  to  a  still  subsist-  rMon 
ing  intention,  must  be  rejected."  Here,  the  testator  clearly  in-  "- 
tended  to  make  the  same  disposition  of  the  Royd  Estate  and  Yoak  Hill 
Cottages,  in  favour  of  Anna,  as  he  had  already  made  of  the  Scaitcliffe 
estate  in  favour  of  Maria.  It  will  be  said,  that,  where  the  testator  is 
dealing  with  the  property  by  anticipation,  he  devises  to  Anna  for  life, 
and  to  her  children  as  tenants  in  common  in  fee ;  but  that,  where  he  is 
dealing  with  the  actual  estate,  he  gives  her  an  estate  in  fee.  The  word 
« heirs,"  however,  where  there  is  any  inconsistency,  will  bend  to  the 
intention  of  the  testator.  The  authorities  on  this  subject  were  all  re- 
viewed in  the  case  of  Doe  d.  Wdodall  v.  Woodall,  8  C.  B.  849  (E.  C.  L. 
B.  vol.  54).  There,  the  testator  devised  lands  to  his  son  for  Ufe,  with 
remainders  in  strict  settlement  to  his  issue ;  remainder  to  the  testator's 
grandson  A.,  for  life,  remainder  in  strict  settlement  to  his  issue ;  <<and, 
for  default  of  such  issue,  then  to  the  use  of  my  grandchildren  B.,  C, 
D.,  and  E.  (brothers  and  sbters  of  my  grandson  A.),  if  they  shall 
happen  to  be  living  at  the  time  of  his  decease,  for  their  lives  and  the 
life  of  the  survivor  of  them,  to  take  as  tenants  in  common,  and  not  as 
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joint  tenants ;  and^  from  and  after  their  several  deceases,  and  the  dcr 
cease  of  the  surviror  of  them  the  said  B.,  C,  D.,  and  E.,  to  the  use  of 
the  first  and  all  and  every  other  the  son  and  sons  of  the  body  and  bodies 
of  my  said  grandchildren  severally  and  saccessively  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of  birth 
and  seniority  of  age,  and  of  the  several  and  respective  heirs  of  the  body 
and  bodies  of  all  and  everysach  son  and  sons  issubg,  the  elder  of  such 
sons,  and  the  heirs  of  his  body,  being  always  preferred  and  to  take  before 
the  younger  of  them,  and  the  heirs  of  his  and  their  body  and  bodies^  to 
take  ^  tenants  in  common,  and  not  as  joint  tenants ;"  and,  for  want  <Hr 
*9^A1  ^^  d^^l^  of  B^^  issue,  to  all  and  every  *the  daughter  and  daagb- 

-"  ten  of  the  four  grandchildren  in  like  mannner ;  and,  in  case  either 
of  my  said  grandcfaiMreB,  B.,  C,  D.,  and  E.,  shall  happen  to  die,  leay* 
ing  no  issue  .behind  him,  her,  or  them,  then  fny  will  and  meaning  at, 
that  all  and  singnlar  the  premises  herein  lastly  devised  shall  go  and 
remain  to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body  laivw 
fully  to  be  begotten,  tin  manner  afare$aid  ;  and,  on  failure  of  issue  of  either 
of  their  bodies  lawfully  begotten,  then  I  give,  devise,  and  beqneath  the 
same  premises  to  the  use  of  the  children  of  my  brothers  F,  and  G.,"  &e. 
The  testator's  grandson  C.  survived  his  brothers  and  sisters,  and  en- 
tered into  possession,  the  testator's  son,  and  his  grandson  A.,  having 
both  died  without  issue.  It  washeld,  that  0.  took  an  estate  for  life 
only;  the  effect  of  the  words,^-(< shall  go  and  remain  to  the  survivor 
of  them,  and  the  heirs  ef  bis  or  her  body  lawfully  to 'be  begotten,  in 
manner  of  or  e%<»idy'^  being,  to  bring  the  lands,  in  the  event  to  which 
the  clfkuse  in  which  they  were  found  applied,  within  the  preceding  clause, 
-which  gave  life  estates  to  the  grandchildren,  with  remainders  in  tail  to 
their  sons  and  daughters;  and  there  being  no  other  part  of  the  will  to 
which  the  words  of  reference,  ^in  manner  aforesaid,"  could  be  applied. 
In  Jesson  v.  Wright,  2  Bligh,  fil,  Lord  Eldon  says :  <<  It  is  definitely 
settled  as  a  rule  of  law,  that,  where  there  is  a  particular,  ajid  a  gi^neral 
or  paramount  intent,  the  latter  shall  prevail,  and  courts  are  bound  to 
give  effect  to  the  paramount  intent."  It  follows,  then,  that  the  word 
<<  heirs"  is  not  to  be  taken  to  import,  in  aHdcases  an  estate  in  fee ;  but 
that  it  will  bend  to  the  circnmstanceft  wviicxigehcies  of  the  case.  If 
ever  there  was  a  case  where  <^  heirs*'  could  be  construed  to  mean  <<  chil- 
dren," it  should  be  so  here.  The  testator  has  given  his  own  exposition  of 
it  in  the  corresponding  cross  devises.  Suppose  Anna  had  died  without 
*2Sdl  ^^^9  *^^  intestate,  leaving  Maria  and  children  of  *Maria  sur- 

^  viving  her,  a  similar  question  would  have  arisen,  as  to  whether, 
on  the  death  of  Anna,  a  moiety  of  the  Scaitcliffe  estate  parsed  to  Maria 
in  fee,  or  for  life,  with  remainder  to  her  children  as  tenants  in  common 
in  fee ;  and,  in  that  case,  the  limitations  which  conflicted  with  the  beqaeat 
in  fee  to  Maria,  instead  of  being  placed  earlier,  would  have  occurred 
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later  in  the  mil ;  and  yet,  the  iMigmge  being  the  saiQe  in  both  devises, 
the  court  must  neoessarily  pnt  the  same  constmction  apon  both. 

OowUng^  oontrd^ — There  is  no  diffieultjr  as  to  the  general  rule  of 
law :  the  only  difficulty  is,  as  to  its  application  to  the  circnmstances  ot 
the  particnltt*  case.  It  may  be  conceded  that  yon  may  transpose  the 
clauses  of  a  will,  that  the  word  ««heir"  is  a  flexible  expression,  and  that 
the  ooart  must  resort  to  the  whole  will  in  order  to  ascertain  the  testa- 
tor's intention.  Bat  it  is  equally  clear  that  the  court  will  not  reject  a 
plainly  expressed  intention  in  one  part  of  a  will,  unless  it  be  necessarily 
controlled  by  the  general  scope  of  the  whole  instrument.  What  is  the 
langoage  in  which  the  estate  is  devised  to  Maria  ?  I  give,  devise,  and 
bequeath,  &c.,  unto  iht  said  trustees  all  that  my  other  estate  called 
the  Royd  Estate,  Ac,  to  hold  in  fee,  in  trust  to  receive  the  rents  and 
profits,  and  pay  the  same  to  my  daughter  Maria  for  her  sole  use  daring 
her  life ;  and,  from  and  after  her  decease,  to  stand  seised  and  possessed 
of  the  same  estate,  and  abo  of  all  accruing  shares  and  interests  to  which 
Maria  may  become  entitled  under  the  trusts  of  this  my  will,  or  other- 
wise, to  the  use  of  all  and  every  the  lawful  child  and  children  of  Maria, 
and  the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common ;  but,  in  case  my  said  daughter 
Maria  shall  die  without  leaving  lawful  isaue^  then  the  said  trustees  shall 
stand  seised  of  the  estate  devised  to  them  in  favour  of  my  said  daughter 
Maria,  *a8  well  as  of  the  accruing  share  and  interest  to  which  p^^A^^ 
she  may  beeome  entitled,  by  survivorship  under  the  trusts  of  '- 
this  my  will,  or  otherwise,  to  the  use  of  such  persons,  &c.,  as  my  said 
daughter  Maria  shall  by  will  appoint ;  and,  in  default  of  appointment, 
«<  then  to  the  use  of  my  said  son  William  and  my  said  daughter  Anna, 
or  such  of  them  as  shall  be  then  living,  and  the  issue  of  such  of  them 
as  shall  be  then  dead,  their  heirs  and  assigns  for  ever,  in  equal  shares 
and  proportions,  as  tenants  in  common/'  The  trustees  took  in  trust 
for  Maria  for  life,  remainder,  in  default  of  issue,  and  for  want  of  ap- 
pointment, to  the  use  of  William  and  Anna,  as  tenants  in  common  in, 
fee.  Upon  that  the  language  of  the  will  is  clear  and  free  from  doubt. 
The  court  is  asked,  on  the  part  of  the  plaintiffs,  to  take  the  context  as 
showing  that  the  estate  in  fee  is  out  down  to  an  estate  for  life.  [JsBViSy 
C.  J. — ^The  testator  would  be  giving  a  fee  to  William  and  an  estate  for 
life  to  Anna,  as  tenants  in  common.  Can  that  be  ?]  It  may ;  but  it  is 
unusual.  As  applied  to  William,  «<  heirs"  can  only  mean  heirs  in  the 
ordinary  sense.  Doe  d.  Woodall  v.  Woodall,  no  doubt,  was  correctly 
deeided :  but  it  differs  widely  from  this  case. 

The  AUamejf-General,  in  reply. — There  is  a  clear  disposition  in  the 
first  part  of  the  will,  and  nothing  in  the  subsequent  part  that  is  incon- 
sistent with  it, — to  Anna  for  life,  and  to  her  children  in  the  event  of 
her  death,^-twice  over.  And  it  is  equally  clear  that  the  testator  in- 
tended that  the  share  of  the  estate  given  to  Maria  should  go  to  Anna 
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in  the  oTent  of  ber  death  witbost  issue:  he  did  not  intend  to  gire 
either  of  them  the  fee ;  but  to  provide  for  their  issue.  There  is,  no 
doubt,  a  little  difficulty  in  the  sen  William  taking  a  fee,  and  Anna  for 
life :  but,  though  that  oould  not  be  in  the  case  of  a  joint-tenancy,  it 

*2411  ™*^  ^^  ^^^  ^^'^  ^^  ^  tenancy  *in  common.    The  two  estates  may 
-*  with  perfect  consistency  co-exist.  Cur.  ad?,  rait. 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — ^This  case 
turns  on  the  construction  of  the  will  of  William  Sutdiife :'  and  the 
question  submitted  {at  our  consideration,  is,  whether  the  plaintiff  James 
Greenwood  (as  heir-at-law  of  his  deceased  son  James)  and  the  other 
plaintiflb,  are,  under  the  said  will,  and  in  the  events  that  have  happened, 
each  endtled,  as  tenants  in  common  in  fee,  to  one  undivided  third  part 
of  the  moiety  of  an  estate  called  the  «<  Boyd  estate"  and  the  «( Yoak 
Hill  Cottages." 

The  property  in  question  is  devised  to  trustees,  to  hold  in  fee,  npon 
trust  to  receive  the  rents  and  profits  and  pay  them  over  to  the  testa- 
tor's daughter  Maria  for  life,  for  her  separate  use,  and,  after  her  death, 
to  stand  seised  thereof  (and  also  of  all  accruing  shares  and  interests  to 
which  she  may  become  entitled  under  the  will,  or  otherwise),  to  the  use 
of  her  children  (and  the  issue  of  such  of  them  as  ehould  be  then  dead) 
in  fee,  as  tenants  in  common :  but,  in  case  she  should  die  without  leav- 
ing issue,  to  the  use  of  such  persons  as  she  should  by  her  will  appoint ; 
and,  in  default  of  appointment,  « to  the  use  of  my  son  William,  and 
my  said  daughter  Anna,  or  such  of  them  as  shall  be  then  living,  and 
the  issue  of  such  of  them  as  shall  be  then  dead,  their  heirs  and  assigns 
for  ever,  in  equal  shares  and  proportions,  as  tenants  in  common,  such 
last-mentioned  issue,  nevertheless,  to  take  only  the  share  or  shares  their 
deceased  parent  or  parents  would  respectively  have  taken,  if  living." 

The  testator's  daughter  Maria  died,  unmarried,  and  intestate,  before 
Jthe  testator,  who  died  leaving  h»  son  William  and  daughter  Anna  him 
surviving.  If,  therefore,  this  were  the  whole  of  the  will  applicable  to 
*9i9-|  ^®  estate  in  ^question,  no  doubt  could  exist,  that,  on  the  testa- 
"-'  tor's  death,  it  passed  by  the  will  to  William  and  Anna,  as  tenants 
in  common  in  fee ;  and  that,  on  her  death,  in  the  year  1848,  leaving 
three  sons,  her  moiety  descended  to  her  eldest  son,  the  plaintiff  John 
Greenwood,  as  her  heir-at-law,  so  as  to  exclude  the  claim  of  the  other 
plaintiiTs:  and,  if  this  be  so,  it  is  agreed,  by  the  form  of  the  question 
aubmitted  to  us,  that  the  claim  of  the  plaintiffs  is  to  fail  altogether. 

But  it  is  contended,  on  their  behalf,  that  the  will  contains  anothei 
limitation,  which  controls  the  bequest  above  stated,  and  operated  so  a^ 
io  cause  a  moiety  of  the  estate  in  question  to  pass,  on  the  death  of 
Anna,  to  ber  three  sons,  as  tenants  in  common  in  fee ;  in  which  case, 
the  plaintiffs  would  be  entitled  to  our  judgment. 

This  limitation  occurs  in  the  course  of  the  disposition  by  the  wfll  of 
another  estate  called  Scaitcliffe,  which  is  bequeathed  to  the  trustees  in 
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fee,  upon  trnst  to  reeeire  the  rents  And  profits,  and  pAy  them  over  to 
the  testetor's  daughter  Aiin»,  during  her  life,  for  her  separate  use ;  and, 
after  her  death,  the  tmetees  are  to  stand  seised  of  this  estate,  <<  and 
alio  of  all  accruing  share  and  interett  to  which  she  mOjf  bee0ms  entitled 
bjf  nnvivmhip  mnder  the  Iruide  eftkie  my  mil,  or  eAertnee^''  to  the  use 
of  her  chSdren  (and  the  issiae  ef  sueh  of  them  as  sboeld  be  then  dead), 
in  fee. 

It  was  argued  bj  the  eounsel  for  the  plaiatiflbi  that|  hx^uag  at  the 
whole  will,  the  words  <«  all  aeoruing  share  and  interest  to  whieh  my  said 
daughttt  Anna  may  become  entitled  hy  sarmorship,"  eould  have  no 
other  object  than  the  share  and  int^reUt  whieh  she  would  take  under  the 
w31  by  surnTorsfaip,  in  the  estate  in  question,  in  the  event  <tf  her  sister 
Maria  dying  without  issue  and  without  having  exercised  her  power  of 
appointment ;  and  that,  conesquently,  the  effect  of  this  portion  of  the 
wiU,  is,  to  limit,  in  that  event,  the  moiety  *of  the  estate  in  ques-  r^oio 
tion,  after  the  cbMth  of  Anna,  to  her  children,  as  tenants  in  com*  ^ 
men  in  fbe.  This  dispositiim,  it  is  urged,  ought  to  be  blended  with  the 
nltimate  limitation  in  the  direct  devise  to  Anna  and  her  hehrs,  of  the 
moiety  of  the  estate  in  question,  so  as  to  control  the  ordinnry  effect  of 
that  limitation,  and  narrow  it  to  an  estete  to  her  for  lifei  and  after- 
wards to  her  children.  And  it  was  further  contended,  that,  though  it 
be  a  mle  of  ooastruction,  that  the  later  words  in  a  will  must  prevail, 
and  former  words  which  cannot  be  reconciled  therewith  must  be  disre* 
garded :  yet  that  this  rule  is  not  applicable  here,  both  because  the  later 
limitation  may  be  reconciled  with  the  former  by  construing  the  word 
theirs"  to  mean  «diildren,"  and,  because  the  two  devices  to  the  two 
daughters  being  precisely  similar,  mutatis  mutandis,  a  similar  question 
would  have  arisen  if  Anaa  had  died  witkoat  issue,  and  intestate,  leav- 
ing Maria,  and  children  ef  Marm,  snrriving  her,  as  to  whether,  on  the 
death  of  Anna,  a  moiety  of  the  Seaitcliffe  estate  passed  to  Maria  in 
fee,  or  to  her  for  life,  with  remainder  to  her  children  ip  fee,  as  tenants 
in  common ;  and,  in  such  case,  tlie  limitation  which  conflicted  with  t^e 
bequest  in  fee  to  Maria,  instead  of  being  placed  eiM^lier,  would  have 
occurred  later  in  the  wHl ;  and  yet»  the  language  bein^  the  same  in 
both  devises,  the  court  most  necessarily  put  the  same  construction  on 
each. 

These  arguments  would  certainly  have  led  to  no  little  difficulty  in 
deciding  this  case,  if  it  were  clear  that  the  words  <<  all  accruing  share 
and  interest  to  which  my  said  daughter  Anna  may  become  entitled  by 
Burrivorship,'*  &c.,  applied  to  the  interest  which  she  might  take  in  the 
estate  in  question,  in  the  event  of  her  sister  dying  without  issue,  intes- 
tate.   But  we  do  not  think  this  is  dear. 

The  clause  b  very  inconsiderately  worded;  for,  it  embraces,  and 
sssnmes  to  dispose  of,  Anna's  interest  by  survivorship  not  only  in  any 
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*2M1  ^^^^^^  wUch  she  might  *ti 
-*  i.  e.,  taken  literally,  any  ii 


*take  under  the  will,  bat  « othenriae/* 
interest  which  might  come  to  her  by 
sornvomhip  in  estates  oyer  which  the  testator's  testamentary  power 
could  not  extend. 

Again,  the  phrase  « accruing  share  and  interest  to  whieh  she  may 
become  entitled  by  survivorship,"  does  not  appear  to  be  an  appropriate 
description  of  a  share  in  an  estate  given  by  way  of  executory  beqoest, 
in  the  event  of  a  prior  tenant  for  life  dying  without  leaving  lawful 
issue ;  but  seems  rather  to  be  a  common  form  usually  inserted. in  wills 
'idiich  eontun  a  gift  of  an  estate  or  fund  to  tenantr  in.  common  in  a 
class,  with  a  clause  of  survivorship.  Moreover,  the  testator  proceeds, 
in  the  event  of  Anna  dying  without  iiane,  and  without  having  exerdsed 
her  power  of  appointment,  to  limit  the  •^accruing  share  and  interest,** 
ftc,  to  his  son  ^lliam  and  daughter  Maria,  or  such  of  them  aa  aludl 
be  then  living  (and  the  issue  of  such  of  thcon  as  shall  be  then  dead), 
their  heirs  and  assigns,  for  ever.  Hence,  it  appears  to  follow,  that, 
whatever  the  testator  loeant  by  the  exprwiniK^*  all  accruing  share  and 
interest,"  fcc,  he  meant  semethbg  which  by  possibility  might  ultimately 
come  to  his  daughter  Maria.  If  this  be  so,  hov  could  hardly  hafs 
intended  to  apply  the  clause  to  an  estate  whidi  could  not  arise  tiU  after 
Maria's  death. 

For  these  reasons,  w^  think  it  is  doubtful  whether  this  limitation  wss 
meant  in  any  way^o  control  the  bequest  of  the  moiety  of  the  estate  in 
question  to  Anna,  contingent  on  the  death  of  Marib  without  leaving 
issue.  And,  though  it  be  tjrne  that  there  is  nothing  else  to  be  fomid  in 
the  will  to  which  it  can  be  applied,  yet  this,  perhaps,  belongs  to  the 
kind  of  wills,  by  no  means  of  rare  occurrence,  into  which  commcm 
forms  are  introduced  without  any  subject-matter  on  which  they  can 
operate.  At  all  events,  we  are  not  satisfied  that  the  testator  did  not 
^QAK-y  intend  the  direct  and  express  limitation  of  'Hhe  estate  in  qaes- 
^  tion  to  his  son  and  dau^ter  Anna,  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common,  to  have  its  ordinary  legal  effeol.  And  we 
must,  therefore,  hold  that  it  gave  them  the  fee,  as  tenants  in  eommon. 
Consequently,  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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LEWIS  V.  SIR  ROBERT  JUKES  CLIFTON,  Bart.    Jan.  27. 

To  »  doefanitiMi  on  »  omitrMl  for  tbo  mlt  of  growing  troot,  aUoglng  for  hntyot,  HhtLi,  althoagh 
tho  dofenduit  bad  pennitted  tho  pUintifT  to  fell  uid  oan7  away  certain  of  the  trees,  be  refnsed 
to  permit  bim  to  fell  and  earry  away  tbe  reiidne, — ^tbe  defendant  pleaded,  that,  after  tbe  pro- 
fldMy  and  beforo  broaeb,  tho  plaintiff  frandnlently  felled  and  canied  away  treoa  wbiob  were 
soi  Mid  to  biia»  exoeeding  in  nnmbor  and  valae  tbe  laid  reaiduoy  wbiob  treei  ao  Araudnlently 
felled  and  earried  away  were  taken  by  the  plaintiff  in  fraudulent  rabstitntion  of  the  trees  par- 
ehwwd  by  him  as  in  the  deolaration  mentioned ;  that  the  plaintiff  kept  the  trees  so  fraodnlently 
fellod  and  earned  away  by  him;  and  that  therefore  tbe  defendant  roAised  to  permit  bim  t» 
fell  and  cany  away  the  residue  of  the  trees  oonUaeted  for : — 

Held,  that  the  plea  was  bad,  inasmach  as  it  showed,  not  a  resciuion  or  abandonment  of  tho 
eontvMt  br  ^  piaintU^  bnt  a  mere  aot  of  trespass,  or  wronglVil  aet»  for  wbleh  the  defendant 
hare  a  remedy;  and  that  thoro  was  no  estoppel. 


The  declaration:  stated  that  the  defendant,  on  the  2l8t  of  February, 
186S,  pnt  np  and  exposed  to  sale  by  pablic  Jtuetion  in  lots,  as  set  forth 
and  particularized  in  certain  catalogues  thereof,  a  large  quantity  of 
growing  timber,  then  standing  and  being  on  certain  lands  of  the 
defendant  situate  at  Clifton  in  the  county  of  Nottingham,  under  and 
subject  to  the  following  conditions  of  sale,  that  is  to  say,—- 1,  The 
highest  bidder  to  be  the  purchaser,  and  no  person  to  advance  less  at 
each  bidding  than  shall  be  appointed  by  the  auctioneer  at  the  time  of 
putting  up  each  lot :  2.  The  vendor,  by  his  agent,  reserves  to  himself 
one  bidding  for  each  lot :  8.  The  whole  of  the  timber  or  poles  to  be 
aze-£allen  in  a  workmanlike  manner,  and  the  purchaser  to  have  the 
privilege  of  such  roads  as  the  vendor  or  his  agent  shall  direct ;  and  no 
penon  shall  fell  any  trees  or  poles  across  sueh  roads,  so  as  to  impede  the 
fieee  use  thereof,  under  the  penalty  of  22.  for  each  tree  or  pole  found 
lying  across  or  obstructing  the  passage  *of  such  roads :  4.  No  r-i^nA^ 
tnea  or  poles  to  be  fallen  or  carried  through  mowing  or  standing  '- 
grass  or  com,  &c. :  5.  The  purchaser  to  repair  all  gaps  made  in  the 
fences,  in  felling,  converting,  or  carrying  away  the  said  timber,  and  poles, 
and  to  do  as  little  damage  to  the  reserved  trees  and  poles  as  circumstances 
will  admit :  the  purchaser  is  to  pay  double  the  value  of  all  reserved  trees 
or  poles  that  may  be  wilfully  damaged,  and  is  not  to  remove  or  carry 
them  away :  4«  The  purchaser  shall  not  employ  any  person  in  felling, 
converting,  or  carrying  away  the  said  wood,  who  may  be  objected  to  by 
the  veador ;  and  the  fall  to  be  entirely  cleared  from  off  the  estate  by  the 
21st  of  February,  1864 ;  all  that  remains  after  that  day  to  be  the  pro- 
perty of,  and  at  the  disposal  of  the  vendor :  7.  ISie  purchaser  shall  pay 
a  deposit  of  10/.  per  cent,  on  his  purchase-money,  to  the  vendor's  agent, 
on  the  execution  hereof,  and  shall,  on  the  7th  of  March  next,  attend  with 
two  sufficient  and  approved  sureties  at  tbe  office  of  Mr.  H.  B.  Campbell, 
in  Nottingham,  and  then  and  there,  at  his  own  expense,  sign  and  deliver 
their  joint  and  several  promissory  note  for  the  payment  of  the  remainder 
of  such  purchase-money  on  or  before  the  1st  of  February,  1864 :  8.  The 
Tender's  agent  will  find  the  purchaser  proper  situations  for  convenient 
r*pit8«  and  burning  charcoal,  covering  for  such  only  to  be  taken  from 

Q 
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places  the  yendor  or  his  agent  may  appoint ;  and  nothing  to  be  sawn  or 
burnt  bat  on  the  places  so  pointed  out ;  and  no  horse  will  be  suffered  to 
be  turned  loose  or  to  graxe  on  any  of  the  land :  9.  The  purchaser  iball, 
within  one  week  from  the  date  hereof,  furnish  the  vendor's  solicitor  with 
the  names  and  addresses  of  the  purchaser's  sureties,  and  shall  not  begin 
felling  until  his  sureties  are  approved  of  bj  the  vendor,  and  the  said  pro- 
missory note  signed ;  and,  if  proper  sureties  be  not  named,  and  such  pro- 
missory note  signed,  within  the  times  and  in  manner  aforesaid,  then  the 
MAji  ^deposit  money  will  be  forfeited  to  the  vendor,  who  will  be  at  Gbertj 

-'  to  resell  the  said  timber  and  poles,  by  paUio  or  private  sale,  and 
the  deficiency,  if  any,  with  all  expenses  attending  such  second  sale,  eball 
be  made  good  by  the  purchaser :  10.  The  purchasers  of  lots  48, 53, 53, 
and  54,  buy  the  same  subject  to  their  being  nvmbered  by  the  vendor's 
agent,  accompanied  by  the  purchasers,  if  the  latter  think  fit :  11.  If  tnj 
dispute  arise  as  to  the  contents  of  any  lot  or  lots,  or  otherwise,  the  sane 
shdl  be  decided  by  Mr.  Pott  on  behalf  of  both  the  purchaser  and  seller: 
Averment,  that,  on  such  exposure  to  sale,  on  the  21at  of  February,  1853, 
the  plaintiff  was  the  highest  bidder,  and  was  in  due  manner  declared  to 
be,  and  was,  the  purchaser  of  certain  timber*trees  and  poles  comprised  in 
the  lots  numbered  respectively  in  the  said  catalogues,  12, 18, 14, 16, 17, 
19,  20,  21,  48,  49,  50,  68,  and  parcel  of  the  said  timber  so  put  up  snd 
exposed  for  sale  under  snd  subject  to  the  saM  conditions,  at  and  for  die 
price  or  sum  of  6802.  15s.  then  bid  by  the  pbuntiff  for  the  same :  Tbt, 
in  consideration  of  the  premises,  and  that  the  plaintil^  at  the  request  of 
the  defendant,  then  promised  the  defendant  to  perform  the  said  conditis&s 
of  sale  in  all  things  on  his,  the  plaintiff's,  part  to  be  performed,  the 
defendant  then  promised  the  plaintiff  to  perform  the  said  ooaditions  in  sU 
things  on  his  part  to  be  performed,  and  to  suffer  and  permit  the  pisintif 
to  fell  and  carry  away  the  said  lots  of  timber  so  purdiased  by  the  plain- 
tiff as  aforesaid  from  the  said  lands  of  the  defendant,  within  the  time  snd 
subject  to  the  restrictions  in  the  said  conditions  mentioned  and  contained: 
That,  although  he  the  plaintiff  did,  on  the  day  of  the  said  sale,  pay  to 
the  agent  of  the  said  defendant  the  sum  of  692.,  being  a  deposit  of  102. 
per  cent,  on  the  said  purchase-money  of  6802.  ISs.,  pursuant  to  the  sud 
conditions,  and  did  also,  at  the  time  and  place  in  the  said  conditions men- 
*2481  ^^^^^^'  attend  *with  two  sufficient  approved  sureties,  and  then  and 

-*  there  sign  and  deliver  to  the  agent  of  the  said  defendant,  such  joint 
and  several  promissory  note  as  in  the  said  conditions  mentioned,  for  pay- 
ment of  the  remainder  of  the  said  purchase-money  on  the  1st  of  February, 
1854 ;  and  although  the  plaintiff  had  always  from  the  time  of  the  making 
his  said  promise  well  and  truly  performed  the  said  conditions  of  sale  in 
all  things  to  be  performed  on  his  part  as  the  purchaser  of  the  said  timber: 
and  although  the  defendant  afterwards  suffered  and  permitted  the  plain- 
tiff to  fell  and  carry  away  from  the  said  lands  of  the  defendant  the  tim- 
ber-trees and  poles  comprised  m  certain  of  the  said  lots  of  timber  so  pur- 
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chased  by  the  plaintiff  as  aforesaid :  Yet  the  defendant,  althongh  often 
requested  so  to  do,  did  not  nor  would  at  any  time  since  the  making  of 
his  said  promise  suffer  or  permit  the  plaintiff  to  fell  or  carry  away  from 
the  said  lands  of  the  defendant  the  remainder  of  the  said  timber-trees 
and  poles  so  purchased  by  the  plaintiff  as  aforesaid,  being  the  timber* 
trees  and  poles  comprised  in  the  lots  numbered  respectiTely  21, 49, 50,  and 
58,  alUiough  the  plaintiff  was  always,  during  all  the  time  aforesaid,  ready 
and  willing  to  have  the  timber  comprised  in  the  said  last-menti<med  I^ 
numbered  by  the  agent  of  the  defendant,  pursuant  to  the  said  conditions 
in  that  behalf,— of  which  the  defendant  always  had  notice :  but  on  the 
eonCrary  thereof,  he  the  defendant,  on  the  15th  of  June,  1858,  and  on 
divers  other  days  and  times  between  that  day  and  the  commencment  of 
this  suit,  wholly  refused,  and  still  did  refuse,  to  suffer  or  permit  the  plain- 
tBT  to  fell  or  remove  from  the  lands  of  him  the  defendant  the  said  timber* 
trees  and  poles  cmnprised  in  the  last-mentioned  lots,  or  any  of  them,  or 
any  part  thereof,  or  ta  appoint  or  direct  any  road  for  the  purpose  of  such 
removal,  contrary  to  the  said  conditions  of  sale,  and  his  said  promise  in 
that  behalf:  By  means  ofwhidi*premises  the  plaintiff  lost  profits,  r^o4o 
was  obliged  to  purchase  other  timber,  was  put  to  ejqpense  for  pay-  ^ 
meat  of  wages,  &a,  &c. 

The  fifth  plea  stated,  that,  after  the  making  by  the  defendant  of  the 
promise  in  the  declaration  mentioned,  and  before  any  breach  thereof 
by  him,  the  defendant,  the  plaintiff  felled  and  carried  away  and  removed 
firom  the  lands  of  him,  the  defendant,  and  took,  accepted,  and  received 
divers  other  timber-trees  and  poles  of  the  defendant,  in  lieu  of  and  in 
substitution  and  in  satisfaction  of  the  said  remainder  of  the  said  tim^ 
ber-trees  and  poles  which  the  defendant  refused  to  permit  or  suffer  the 
plaintiff  to  fell  or  carry  away  or  remove  as  in  the  declaration  alleged, 
and  in  satisfaction  and  discharge  of  the  said  promise  in  the  declaration 
as  to  such  last-mentioned  trees  and  poles :  and  that  the  plaintiff  had, 
from  the  time  of  the  felling  and  carrying  away  and  removal  by  him  of 
the  trees  and  poles  in  this  plea  first  aforesaid,  hitherto,  kept  and  de- 
tained the  same  from  the  defendant,  and  had  converted  the  same  to  his 
own  use ;  wherefore  the  defendant  did  not  nor  would  permit  or  suffer 
the  plaintiff  to  fell  or  carry  away  or  remove  from  the  said  lands  of  him, 
the  defendant,  the  said  remainder  of  the  said  timber-trees  and  poles, 
but  refused,  as  in  the  declaration  alleged. 

To  this  plea  the  plaintiff  demurred,  because  it  alleged  no  accord 
between  the  plaintiff  and  defendant,  nor  that  the  defendant  was  any 
party  to  the  transaction  therein  alleged. 

The  sixth  plea,  stated,  that,  after  the  making  of  the  promise  of  him, 
the  defendant,  in  the  declaration  mentioned,  and  before  any  breach 
thereof  by  him,  the  defendant,  the  plaintiff  fraudulently  and  wrongfully 
and  deceitfully  felled,  carried  away,  and  removed  from  the  said  lands 
of  him,  the  defendant,  divers  timber-trees  and  poles  of  the  defendant 
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MFifn  ^Wch  had  not  been  and  were  not  ♦gold  to  or  porchased  ty  him 
-■  the  plaintiff,  or  comprised  in  the  said  lots  in  the  declaration  men* 
tioned,  or  any  or  either  of  them,  and  to  which  the  plaintiff  had  no  right 
or  title  whatsoever,  as  he  at  all  times  well  knew ;  that  the  said  trees 
and  poles  of  him,  the  defendant,  so  frandulentlj,  wrongfully,  and  de- 
ceitfully felled,  carried  away,  and  removed  as  aforesaid,  were  then  equal 
in  numbers  and  in  value  respectively  to,  and  exceeded  in  numbers  and 
value  respectively,  the  said  remainder  of  the  said  trees  and  poles  vhicb 
the  defendant  refused  to  allow  the  plaintiff  to  fell,  carry  away,  or  re< 
move  as  in  the  declaration  mentioned ;  that  the  said  trees  and  poles  bo 
fraudulently,  wrongfully,  and  deceitfully  felled,  carried  away,  and 
removed  by  the  plaintiff  as  aforesaid,  were,  at  the  times  when  they  were 
so  felled,  carried  away,  and  removed  as  aforesaid,  felled,  carried  away, 
and  removed  by  the  plaintiff  as  and  for,  and  were  then  fraudulently, 
wrongfully,  and  deceitfully  pretended  and  represented  by  him,  the 
plaintiff,  to  be,  trees  and  poles  which  had  been  sold  to  and  purchased 
by  him,  the  plaintiff,  as  in  the  declaration  mentioned,  and  an  eqnal 
number  of  the  said  trees  and  poles  which  had  been  sold  to  and  pur* 
chased  by  him  as  aforesaid ;  that  the  said  trees  and  poles  so  fraodo- 
lently  felled,  carried  away,  and  removed  as  aforesaid  by  the  plaintif, 
were  so  felled,  carried  away,  and  removed  as  aforesaid  in  fraudulent 
substitution  of  trees  and  poles  purchased  by  the  plaintiff  as  in  the 
declaration  mentioned,  equal  in  number  and  value  respectively  to  the 
said  remainder  of  the  said  trees  and  poles  in  the  declaration  and  in  this 
plea  mentioned ;  and  that  the  said  trees  and  poles  which  the  plaintiff 
was  permitted  to  fell  and  carry  away,  as  in  the  declaration  mentioned, 
together  with  the  said  trees  and  poles  so  fraudulently  felled,  carried 
away,  and  removed  as  aforesaid,  equalled  and  exceeded  in  number  and 
value  respectively  all  the  trees  and  poles  which  were  sold  to  and 
Mr-t-j  ^purchased  by  the  plaintiff  in  the  declaration  mentioned;  and 
-*  that,  from  the  time  of  the  felling,  carrying  away,  and  removing 
of  the  said  trees  and  poles  so  fraudulently  felled,  carried  away,  and 
removed  as  aforesaid,  hitherto,  the  plaintiff  had  kept  and  retained,  and 
still  kept  and  retained  the  same  from  the  defendant,  and  had  converted 
them  to  his  own  use ;  and  that  therefore  the  defendant  did  not  nor 
would  permit  or  suffer  the  plaintiff  to  fell  or  carry  away  from  the  said 
lands  of  him,  the  defendant,  the  said  remainder  of  the  said  timber4ree8 
and  poles,  but  refused  as  in  the  declaration  alleged. 

To  this  plea  also  the  plaintiff  demurred,  because  the  facts  therein 
alleged  afforded  no  answer  to  the  defendant's  breach  of  contract, 
although,  if  true,  they  might  furnish  ground  for  an  action  by  the  de 
fendant  against  the  plaintiff. 

The  defendant  joined  in  demurrer. 

Udall^  in  support  of  the  demurrer  to  the  sixth  plea.(a)— The  sixth 

(o)  The  other  demurrer  wm  abandoned ;  the  jory  ba?ing  found  the  faeti  againit  the  defbadank 
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plea  affords  no  answer  to  the  action :  it  amonnts  in  sabstance  to  this, 
that  the  plaintiff  has  committed  a  trespass  against  the  defendant.  If 
ke  has,  the  defendant  will  have  his  remedy  by  a  cross*action ;  and  in 
&ct  a  cross-action  is  now  pending.    [The  court  called  on 

Bgle9j  Seijt.  (with  whom  was  ffawkinsjy  contril. — A  parol  Contract 
nay  be  rescinded  by  parol  Vefore  breach.  In  Com.  Dig.  Actum  upon 
tke  Cme  up<m  A$9ump9U  (G.),  it  is  said,  that,  &<  if  a  man  make  a  pro- 
mise,  he  to  whom  it  was  made,  before  a  breach,  may  discharge  it  by 
parol;"  for  which  is  cited  Treswaller  v.  Keyne,  Oro.  Jac.  619,  where  it 
was  so  laid  down  by  Honghton,  J.  And  the  authority  of  that  case  was 
recognised  by  the  Court  of  ^Exchequer  in  King  v.  Oillett,  7  M. 


k  W.  55,t  where  it  was  held,  that,  to  a  declaration  in  assumpsit 


[*252 


founded  on  mutual  promises  to  marry  within  a  reasonable  time,  it  is  a 
good  plea,  that,  after  the  promise,  and  before  any  breach  thereof,  the 
plaintiff  absolved,  exonerated,  and  discharged  the  defendant  from  his 
promise,  and  the  performance  thereof.  And  Alderson,  B.,  in  giving 
the  judgment  of  the  court,  said :  «« The  question  before  the  court  is 
this, — ^whether,  to  an  action  founded  on  mutual  promises  to  marry 
within  a  reasonable  time,  the  defendant  could  plead,  that,  before  any 
breach  of  the  contract  on  his  part,  the  plaintiff  wholly  exonerated  him 
from  the  performance  of  that  contract.  And  it  was  contended  that 
the  proper  plea  was,  that,  before  breach,  the  plaintiff  and  defendant  by 
mutual  agreement  had  rescinded  the  contract  previously  made  between 
them.  No  doubt,  such  a  plea  would  be  good :  but,  on  looking  into  the 
precedents  to  which  we  have  been  referred,  we  find  that  the  form  of  the 
present  plea  has  been  adopted  and  held  good  in  several  cases.  There 
are  precedents  in  several  of  the  books  of  entries,(a)  and  there  are  two 
decided  authorities,  Holland  and  Comer's  Case,  2  Leon.  214,  and  Lan^ 
don  V.  Stokes,  Cro.  Car.  888.  And  we  thmk  this  latter  case  explains 
the  matter,  and  reconciles  the  present  plea  with  general  principles." 
In  Hochster  v.  De  La  Tour,  2  Ellis  &  B.  678  (E.  C.  L.  R.  vol.  75), 
the  plaintiff  declared  on  an  agreement  to  employ  him  as  a  courier  from 
a  day  subsequent  to  the  date  of  the  writ ;  averring  that  the  plainti£^ 
from  the  time  of  the  agreement  till  the  refusal  by  the  defendant  after 
mentioned,  was  ready  and  willing  to  perform  his  part  of  the  contract; 
and  alleging  for  breach,  that,  before  the  day  for  the  commencement  of 
the  employment,  the  defendant  refused  to  perform  the  agreement,  and 
discharged  the  plaintiff  from  performing  it,  and  ^wrongfully  r^oeo 
wholly  put  an  end  to  the  agreement.  Upon  motion  in  arrest  of  ^ 
judgment,  it  was  held,  that  a  party  to  an  executory  agreement  may, 
before  the  time  for  executing  it,  break  the  agreement,  either  by  disa- 
bling himself  from  fulfilling  it,  or  by  renouncing  the  contract ;  and 
that  an  action  will  lie  for  such  breach,  before  the  fulfilment  of  the 
agreement ;  and,  further,  that  it  sufficiently  appeared  on  the  face  of  the 

(a)  Bait  £nt.  685;  Browalow'i  Ent.  67  (fol  ^d.) ;  H«nio'i  ?U»d«r,  81. 

VOL.  ziv.— 24  Q  2 
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^eekuTAtion,  that  there  was  on  the  part  of  the  defendant,  not  merely  ta 
intention  to  break  the  contract,  of  which  intention  he  might  repeat, 
but  a  renunciation  commnnioated  to  the  plaintiff,  on  whioh  the  plaintiff 
was  entitled  to  act ;  and,  consequently,  that  the  plaintiff  was  entitled 
to  judgment*  So,  here,  the  conduct  of  the  plaintiff  amonnted  to  a 
rescission  of  the  contract,  before  anj  breach  thereof  on  the  part  of  tiie 
defendant.  [Maulb,  J. — ^In  Hochster  v.  De  La  Toor,  the  contract  wai 
one  which  it  was  in  the  power  of  either  party  to  put  an  end  to  (it  Day 
be,  wrongfully),  without  the  assent  of  the  other.] .  The  plaintiff  ia 
catting  and  carrying  away  the  wrong  trees,  was  guilty  of  audi  miseoa- 
duct  as  to  dispense  with  the  performance  of  the  contract  on  the  de^ 
fondant's  part.  [Jinyis,  C.  J.— Suppose,  instead  of  taking  the  wrong 
trees,  the  plaintiff  had  driTon  off  a  flock  of  sheep,  would  that  hsTe 
Amounted  to  a  rescission  of  the  contract  ?]  This  is  not  merely  a  wrong- 
ful act  on  the  part  of  the  plaintiff:  there  was  a  sort  of  trust  and  confi- 
^nce  reposed  in  him  in  reference  to  the  contract ;  be  was  to  take  part 
in  numbering  the  treea.  Then,  the  plea  discloses  an  eatoppel  in  pais; 
and  estoppels  in  pais  need  not  be  mutual  If  this  had  wriaen  on  erideaee 
at  nisi  prius,  the  moment  it  appeared  that  the  plaintiff  had  stated  that  tlie 
trees  which  he  took  were  the  trees  contracted  to  be  delivered,  and  tlM 
non-delivery  of  which  he  complabs  of,  it  would  be  the  duty  of  tbe 
judge  to  tell  the  jury  that  he  was  estopped  from  saying  that  they  were 

*9^4.l  ^^^*  ^^  '^^^  ^^^  down  in  Pickard  v.  *Sear8,  6  Ad.  &  E.  469 
-I  (E.  a  L.  B.  vol.  88),  2  N.  fc  P.  488,  and  recognised  in  Freeman 
V.  Cooke,  2  Exch.  654, f — that,  <<  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  in  the  existence  of  a  certain  state  of 
thmgs,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own  .pro* 
vious  position,  the  former  is  condnded  from  averring  against  the  lafctor 
a  different  state  of  things  as  existing  at  the  same  time,*' — applies  to 
this  case.  [Maulb,  J. — ^Tou  rely  on  the  matter  which  gives  rise  to 
the  estoppel,  as  being  on  the  record ;  should  you  not  show  by  the 
record  that  you  so  rely  on  it  ?]  It  need  not  be  pleaded  in  any  particu- 
lar form.  [Williams,  J. — The  representation  must  be  acted  vpeiih 
before  the  estoppel  can  arise.  The  plea  does  not  go  on  to  say  that  tbe 
defendant  thereupon  permitted  the  plaintiff  to  take  the  trees.]  Eitber 
the  misconduct  of  the  plaintiff  amounted  to  a  rescission  of  the  contract 
before  breach,  or  entitled  the  defendant  to  withdraw  from  it ;  and,  in 
either  case,  the  plaintiff  is  estopped  from  taking  advantage  of  his  own 
wrong.  The  verdict  of  the  jury  in  this  case  has  already  established 
the  fraud :  and,  if  this  case  goes  to  a  court  of  error,  that  court  will  gire 
judgment  upon  the  whole  record. 

Jervis,  G.  J. — ^My  Brother  Btfles  has  intimated  to  us  more  than 
once  during  his  argument,  that  this  record  will  probably  find  its  waj 
into  a  court  of  error.  I  hear  that  with  satisfaction ;  and  not  tbe  lees 
so  because  I  am  of  opinion  there  is  nothing  whatever  in  the  case.    The 
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lefendant  relies  for  Ids  defence  to  this  aotion  for  breadi  of  a  contract, 
in  tbe  fact  of  the  plaintiff  having  committed  a  trespass,  or  whatever  it 
may  be,  in  felling  and  carrying  away  trees  nnder  pretence  of  a  sale. 
There  is  no  allegation  in  the  plea,  that  there  has  been  any  mntoal 
rescission  of  the  contract.  Nor  is  there  any  estoppel  in  pais,  or  by 
standing  by, — a  doctrine,  by  the  bye,  which  seems  to  me  to  have  been 
carried  to  a  dreadful  extent.  *There  is  nothing,  however,  of  the  r^cocf- 
sort  here.  Nothing  more  than  a  statement  of  a  most  outrageous  ^ 
trespass.  No  doubt,  a  very  gross  fraud  has  been  perpetrated  here : 
bnt  that  is  no  answer  to  this  action.  I  think  the  ^aintiff  must  have 
judgment  upon  this  demurrer. 

Maule,  J. — ^Tbe  plaintiff  has  undoubtedly  behaved  very  ill,  if  the 
&ets  alleged  in  this  plea  be  true :  but  that  does  not  discharge  the  de- 
ftndant  from  the  performance  of  the  contract  he  has  entered  into. 
Bvery  wrong  has  its  remedy :  but  the  remedy  must  be  appropriately 
pursned ;  the  wrongful  act  of  one  party  to  a  contract  does  not  necessa- 
fily  enable  the  other  to  repudiate  the  contract  on  his  part,  unless  it 
amounts  to  a  rescission  of  it. 

The  rest  of  the  court  concttrrkig,  Judgment  for  the  plaintiff. 


CEOUCH  V.  THE  LONDON  AND  NORTH-WESTERN  RAIL- 
WAY COMPANY.    Jan.  17. 

0ii9  who  hMa  UmMlf  oofe  M  s  osnler  of  goods  botween  two  plMos  ono  of  whieh  Is  beyond  tlw 
•oaSaeo  of  BBglaad,  is  still  saljoot  to  tho  oommon  Uw  liability  of  s  carrier  for  hire,  and  is 
bound  to  aooept  all  goods  wbioh  are  reasonably  tendered  to  bim  for  eonTeyance  between  tboso 
Umits. 

A  aofloaoB  maim  has  so  gontfal  rig bl  to  roAuo  to  neelro  a  panel  tendered  to  bim  for  eonT^« 
anoe,  unless  infomed  of  tbe  nature  of  its  contents. 

4  railway  company  acting  as  oommon  carriers,  and  bound  by  statate  to  deal  equally  with  all 
persons^  eaaaoi  naka  a  regulation  Ibr  tha  ooBY^yaaee  of  gaod%  wbieb  in  praetiee  affeeta  one 
ittdiTidoal  only. 

Bt  an  order  of  niei  prins,  dated  the  12th  of  Febmarj,  1868,  it  was 
ordered  hj  the  court,  with  the  consent  of  all  parties,  their  connsel  and 
attorneys,  that  a  verdict  should  be  entered  for  the  plaintiff,  damages 
600^.,  costs  40». ;  but  that  such  verdict  should  be  subject  to  the  award 
of  a  barrister,  to  whom  the  said  cause  was  thereby  ^referred :  rococo 
And  by  the  like  consent  it  was  thereby  also  ordered  that  the  ^ 
arbitrator,  on  request  by  either  party,  should  raise  and  state  any  points 
of  law  for  the  opinion  of  the  court,  by  the  award,  or  otherwise,  and 
might  defer  making  any  final  award  until  the  opinion  of  the  court 
should  have  been  given  on  any  point  or  points  so  raised  before  the 
making  of  the  award,  and  which  opinion  should  be  binding  on  the  said 
arbitrator. 

The  arbitrator,  after  reciting  the  order  as  above,  and  further  reciting 
that  he  had  taken  upon  himself  the  burthen  of  the  reference,  and  had 
heard  the  parties  and  the  evidence  adduced  before  him,  and  considered 
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the  8»ine,  »nd  had  been  requested  by  both  parties  to  raise  and  sUta 
the  under-mentioned  points  of  law  for  the  opinion  of  the  court,  and  had, 
at  the  like  request  of  both  parties,  deferred  making  his  award  until  the 
opinion  of  the  eourt  should  have  been  given  on  the  points  so  raised,— 
in  order  to  raise  the  said  questions  of  law  for  the  opinion  of  the  court, 
found  the  following  facts : — 

Both  the  plaintiff  and  the  defendants  carrj  on  the  trade  of  carriers; 
and  the  action  is  brought  for  the  refusal  by  the  defendants  to  carry  car* 
tain  parcels  for  the  plaintiffs,  from  London  to  Glasgow,  and  from  London 
to  Sheffield,  respectively,  under  the  circumstances  hereinafter  set  forth. 

The  declaration  contained  thirteen  counts :  but  the  questions  arose 
on  the  first  and  seventh  counts,  and  the  pleadings  thereto. 

The  first  count  stated  that  the  defendants,  before  and  at  the  times 
thereinafter  mentioned,  were  common  carriers  of  goods  and  chattels  for 
hire,  from  Euston  Square  station,  in  the  county  of  Middlesex,  to  CHas- 
gow,  in  Scotland ;  that  thereupon,  theretofore,  to  wit,  on  the  10th  of 
October,  1850,  the  plaintiff  caused  to  be  tendered  to  the  defendants, 
Mfin-\  ^^^J  being  such  common  ^carriers  as  aforesaid,  at  Euston  Square 
-^  station  aforesaid,  being  the  place  by  them  then  used  in  the  way 
of  their  said  business  as  common  carriers  for  the  receipt  of  parcels  and 
goods  to  be  by  them  carried  and  conveyed  as  such  common  carriers  as 
aforesaid,  a  certain  package  of  the  plaintiff  containing  divers  goods,  to 
wit,  fifty  gross  of  steel  pens,  one  silver  watch,  five  dozen  of  forks,  five 
dozen  of  spoons,  and  fifty  pieces  of  plate  of  the  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  200/.,  and  then  requested  the  defendants  to 
receive  and  to  carry  and  convey  the  same  from  Euston  Square  station 
aforesaid  to  Glasgow  aforesaid ;  that  the  defendants  then  had  ample 
convenience  for  receiving  and  carrying  and  conveying  the  same  accord* 
ing  to  the  said  requirement  of  the  plaintiff  in  that  behalf,  and  the 
plaintiff  was  then  ready  and  willing,  and  then  offered  to  pay  to  the  de- 
fendants such  sum  of  money  as  the  defendants  were  legally  entitled  to 
receive,  for  the  receipt  and  carriage  and  conveyance  of  the  said  pack- 
age  of  goods  from  Eustou  Square  station  aforesaid  to  Glasgow  aforesaid, 
and  all  other  charges  whatsoever  which  the  defendants  were  then  autho- 
rized or  entitled  to  make  or  receive  for  the  receipt,  earriage,  and  con- 
veyance of  the  said  package  of  goods  in  manner  as  aforesaid,  to  irit, 
the  sum  of  4e.  lOd. ;  and  the  defendants  then  had  notice  of  the  pre- 
mises :  Yet  the  defendants,  not  regarding  their  duty  as  such  common 
carriers  as  aforesaid,  but  contriving  and  wrongfully  and  unjustly  intend- 
ing to  injure  the  plaintiff,  though  they  did  receive  as  aforesaid,  and 
carry  and  convey,  the  goods  of  divers  other  persons  on  that  occasion, 
from  Euston  Square  station  aforesaid  to  Glasgow  aforesaid,  did  not  nor 
would,  at  the  said  time  when  they  were  so  requested  as  aforesaid,  nor 
at  any  time  afterwards,  carry  or  convey  the  said  paekage  of  goods  from 
Euston  Square  station  aforesaid  to  Glasgow  aforesaid,  at  or  for  the 
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Mid  ram  of  money  so  offered  to  them  by  the  plaintiff  as  aforesaid,  or 
^otherwise,  but  ir holly  neglected  and  refused  so  to  do,  though  r^tora 
they  might  and  could  and  ought  as  such  carriers  to  have  received,  *- 
carried,  and  conveyed  the  same  as  aforesaid,  at  and  for  the  sum  of 
money  aforesaid;  whereby  the  plaintiff  was  then  forced  and  obliged  to 
and  did  procare  the  said  package  of  goods  to  be  carried  and  conveyed 
from  Ettston  Square  station  aforesaid  to  Glasgow  aforesaid,  at  much 
grestw*  expense  than  the  said  sum  of  money  so  offered  by  him  to  the 
defendants  as  aforesaid,  to  wit,  the  expense  of  10s.,  and  was  also 
delmyed  in  the  conveyance  of  the  said  package  as  aforesaid,  for  a  long 
time,  to  wit,  forty-eight  hours  then  next  following. 

The  seventh  count  stated  that  the  defendants,  before  and  at  the 
times  in  that  count  after  mentioned,  were  common  carriers  of  goods 
and  chatteh  for  hire,  from  Euston  Square  station  aforesaid,  to  Shef- 
fidd,  in  the  county  of  York ;  that  thereupon,  theretofore,  to  wit,  on 
the  21st  of  October,  1850,  the  plaintiff  caused  to  be  tendered  to  the 
defendants,  they  being  such  common  carriers  as  aforesaid,  at  Euston 
Square  station  aforesaid,  being  the  place  by  them  then  used  in  the  way 
of  their  said  business  as  common  carriers  for  the  receipt  of  parcels  and 
goods  to  be  by  them  carried  and  conveyed  as  such  common  carriers  as 
aforesaid,  a  certain  other  package  of  the  plaintiff,  containing  divers 
goods  of  the  plaintiff,  to  wit,  one  hundred  dozen  of  shoes,  one  hundred 
doaen  of  books,  and  one  hundred  pieces  of  music,  of  great  value,  to 
wit,  of  the  value  of  202.,  and  then  requested  the  defendants  to  receive 
and  to  carry  and  convey  the  same  from  Euston  Square  station  afore- 
said to  Sheffield  aforesaid ;  that  the  defendants  then  had  ample  con- 
venience for  receiving  and  carrying  and  conveying  the  same  according 
to  the  said  requirement  of  the  plaintiff  in  that  behalf,  and  the  plaintiff 
then  ready  and  willing,  and  then  offered,  to  pay  to  the  defendants 
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such  sum  of  money  as  the  defendants  were  legally  entitled  to 


^receive  for  the  receipt,  carriage,  and  conveyance  of  the  last- 
mentioned  package  of  goods  from  Euston  Square  station  aforesaid  to 
Sheffield  aforesaid,  and  all  other  charges  whatsoever  the  defendants 
were  then  authorized  or  entitled  to  make  or  receive  for  the  receipt,  car- 
riage, and  conveyance  of  the  said  last-mentioned  package  of  goods  in 
manner  aforesaid,  to  wit,  the  sum  of  2s.  5d. ;  and  the  defendants  then 
had  notice  of  the  premises :  Yet  the  defendants,  not  regardipg  their 
duty  as  saeh  common  carriers  as  aforesaid,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff,  though  they  did 
receive  as- aforesaid  and  carry  and  convey  the  goods  of  divers  other  per- 
sona on  that  occasion  from  Euston  Square  station  aforesaid  to  Sheffield 
aforesaid^  did  not  nor  would,  at  the  said  time  when  they  were  so  re- 
quested ae  tferesaid,  or  at  any  time  afterwards,  carry  or  convey  the 
last-mentioned  package  of  goods  from  Euston  Square  station  aforesaid 
to  8M&M  aforesaid,  at  or  for  the  said  sum  of  money  so  offered  to 
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them  by  the  plaintiff  as  aforesaid,  or  otherwise,  but  wholly  negleeted 
and  refused  so  to  do,  though  they  might  and  oould  and  ought,  as  such 
common  carriers,  to  have  received,  carried,  and  conveyed  the  same  ss 
aforesaid  at  and  for  the  last-mentiooed  sum  of  money ;  whereby  the 
plaintiff  was  then  forced  and  obliged  to,  and  did  procure  the  said  pack- 
age of  goods  to  be  carried  and  •conveyed  from  Eoston  Square  statioa 
aforesaid  to  Sheffield  aforesaid  at  mnoh  greater  expense  than  the  said 
sum  of  money  so  offered  by  him  as  aforesaid,  to  wit,  the  expense  ef 
10«.,  and  was  also  delayed  in  the  conveyance  of  the  said  package  of 
goods  for  a  long  time,  to  wit,  forty^eight  hours  then  next  following. 

To  these  counts  the  defendants  pleaded  the  following  pleas, — ^irst, 
not  guilty, — second,  to  the  first  count,  that  they  the  defendants  were 
not  common  carriers  of  goods  and  chattels  for  hire  firom  Euston  Square 
*^(\cn  ^^^^^^^y  ^  ^^®  ^county  of  Middlesex,  to  Glasgow,  in  Scodand, 

-'  in  manner  and  form,  ftc, — ^thirty-second,  to  the  seventh  count, 
a  similar  plea  to  the  second,  mutatis  mutandis, — ^fifty-seventh,  to  the 
first  ten  counts,  that,  at  the  time  of  the  making  of  the  tender  of  eaeh 
of  the  packages  in  those  counts  mentioned,  the  defendants  requested 
the  plaintiff  to  inform  them  of  the  contents  of  such  package,  with  which 
request  the  plaintiff  always  wholly  refused  to  comply,  and  did  not  nor 
would  ever  inform  the  defendants  of  the  contents  of  such  package,  sad 
always  required  the  defendants  to  receive  such  package,  and  carry  and 
convey  the  same  without  being  informed  of  the  contents  of  such  pack- 
age ;  wherefore,  and  because  the  defendants  did  not  know  what  suck 
packages  respectively  contained,  they  the  defendants,  at  the  said  several 
times  when,  &c,  in  the  said  ten  counts  mentioned  respectively,  would 
liot  receive,  carry,  and  convey  the  said  packages  respectively,  bat 
refused  to  receive  the  same  respectively,  and  refused  to  carry  and  con* 
Toy  the  same  respectively,  according  to  the  plaintiff's  respective  require- 
ments in  that  behalf,  as  they  lawfully  might,  for  the  cause  aforesaid, 
— ^fifty-eighth,  to  the  first  and  five  following  counts,  that  they  the 
defendants  were,  at  the  several  times  in  those  counts  mentioned,  sad 
still  are,  the  company  incorporated  by  the  statute  made  and  passed  in 
the  session  of  parliament  hdd  in  the  ninth  and  tenth  years  of  the  rogn 
of  Her  present  Majesty  Queen  Victoria,  intituled  <<  An  Act  to  coaioli- 
date  the  London  and  Birmingham,  Grand  Junction,  and  Manchest^ 
and  Birmingham  Railway  Companies,  and  for  the  purposes  and  objects 
in  the  said  act  mentioned  and  referred  to ;"  and  that  Glasgow  in  the 
said  several  counts  mentioned,  always  was  and  is  beyond  the  limits  of 
the  railways  and  works  of  the  defendants ;  and  that  the  defendants 
never  were  incorporated,  regulated,  or  empowered  by  any  charter  or 
*2611  ^^^  ^^  parliament,  or  otherwise,  other  than  and  except  by  ^public 

-"  acts  of  the  parliament  of  the  united  kingdom  of  Great  Britain 
and  Ireland, — fifty-ninth  to  the  seventh,  dghth,  and  ninth  counts,  that 
they  the  defendants  were,  at  the  seirefal  times  la  those  eonnta  mea- 
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ttoaed,  and  8tiU  are,  tbe  ootapany  inooi^cNrated  by  the  Btatnte  made 
and  passed  in  the  session  of  parlianjent  held  in  the  ninth  and  tenth 
years  of  the  reign  of  Her  present  Majesty,  Queen  Victoria,  intitoled 
«« An  act  to  consolidate  the  London  &  Birmingham,  Grand  Junction, 
and  Manchester  and  Birmingham  raflway  companies,  and  for  the  pur- 
poses and  objects  in  the  said  act  mentioned  and  referred  to ;"  and  that 
Sheffield,  in  the  said  several  counts  mentioned  always  was,  and  is,  beyond 
the  limits  of  the  railways  and  works  of  the  defendants ;  and  that  the 
defendants  nerer  were  incorporated,  regulated,  or  empowered  by  any 
charter  or  act  of  parliament,  or  otherwise,  other  than  and  except  by 
puUic  acts  of  the  parliament  of  the  united  kingdom  of  Great  Britain 
and  Ireland. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  thirty*second 
pleaS)  replied  de  injuri&  to  the  fifty-seirenth,  and  demurred  to  the  fifty- 
eighth  and  fifty-ninth, — the  ground  of  demurrer  stated  in  the  margin 
being,  «<  that  there  is  nothing  unlawful  in  the  company  becoming  car- 
riers of  goods  beyond  the  limits  of  their  own  railwajrs.' 

The  plaintiff  is  a  small  parcels  collector  and  carrier.  He  has  receiv- 
ing-offioes  in  rarious  parts  of  London,  at  which  his  agents  receire  par* 
eels  directed  to  parties  in  the  country.  These  are  collected  at  the 
plaintiff 's  central  office  in  Tnder  Street,  Blackfriars,  where  they  are 
sorted,  and  all  the  parcels  for  one  town  are  packed  into  one  parcel, 
which  is  then  directed,  and  forwarded  by  rail  or  otherwise  to  the  plain* 
tiff's  agent  in  that  town,  and  by  him  opened,  and  distributed  to  the 
fariaus  parties  to  whom  they  are  directed. 

This  mode  of  packing  parcels  effects  a  saving  in  the  cost  of  conveys 
ance;   and  there  is  less  risk  of  loss,  and  *less  trouble.    The  r^oQQ 
plaintiff  has  agents  at  Sheffield  and  Glasgow,  and  other  places,  ^ 
for  the  above  purpose. 

Formerly,  the  plaintiff  used  to  send  these  packed  parcels  by  wagon 
and  coach ;  but,  since  the  introduction  of  railways,  these  modes  of  con- 
veyance no  longer  exist ;  and  the  plaintiff  is  compelled  to  send,  and  does 
tend,  these  parcels  by  railway,  without  which  he  could  not  carry  on  his 
basiness* 

During  the  year  1850,  there  was  no  other  railway  which  carried  to 
Birmini^iam  than  the  defendants'.  For  each  of  the  packages  so  for- 
warded the  plaintiff  makes  a  charge. 

The  plamtiff  has  carried  on  this  business  for  the  last  thirty  years,  and 
10  not  Uie  only  person  who  has  made  a  trade  of  eoUeotiag  and  forward- 
ing packed  parcels  in  the  manner  described. 

The  practice  of  packing  and  sending  parcels  as  above  described,  has 
been  always  well  known  and  in  common  use  in  the  carrying  trade,  and 
has  always  been  in  use  amongst  the  wholesale  houses  in  the  stationery, 
iroollen,  and  other  trades,  althoagh  they  do  not  mske  a  business  or 
profit  of  it,  as  is  done  by  the  plamtiff.    They,  however,  commonly 
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enclose  in  packagee  for  their  country  cnstomerB  parcels  from  other 
London  houses,  sometimes  for  the  same  and  sometimes  for  different 
consignees,  hut  all  in  the  same  parcel :  and  for  this  they  take  2d.  a 
parcel. 

This  practice  was  well  known  to  the  defendants ;  and  it  has  always 
been  the  defendants'  coarse  of  bosiness  to  receive,  book,  and  cany 
packed  parcels  from  London  to  Glasgow  or  Sheffield,  throughont, 
from  such  wholesale  hooses,  either  with  or  without  pre-payment,  and 
without  objections  to  their  being  padced  parcels,  and  knowmg  them  to 
be  such* 

The  defendants  are  incorporated  under  the  9  &  10  Vict*  c.  cci?. ;  and, 
by  the  2d  section,  the  powers  of  the  8  &  9  Vict.  cc.  16  and  20  .are 
extended  thereto. 

^Q^nn      *The  defendants'  line  towards  Sheffield  ends  at  Bugby.  Thence 
-'  to  Sheffield  is  the  line  of  the  Midland  Bailway  Company. 

The  defendants'  line  towards  Glasgow  ends  at  Preston,  ^ence  to 
Lancaster  is  the  Lancaster  and  Preston  Junction:  from  Lancaster  to 
Carlisle,  is  The  Lancaster  and  Carlisle  Bailway :  and,  from  Carlisle  to 
Glasgow,  is  The  Caledonian  Bailway.  These  companies  are  all  estalh 
lished  by  yarious  statutes  referred  to  in  the  margin.(a) 

Although  the  defendants'  line  ends  at  Preston  and  Bugby  respect- 
ively, yet  the  defendants,  at  the  times  in  question,  were,  and  haTe 
always  been,  accustomed  to  book  and  receive  and  carry  passengers, 
goods,  and  parcels  of  all  descriptions  to  be  carried,  and  have  constantly 
so  carried  them,  beyond  the  limits  of  their  own  lines,  and  over  those  of 
the  above  companies,  and  so  through  to  Glaagow  and  Sheffield  respect- 
ively, receiving  the  price  of  the  carriage  for  the  whole  distance.  Sack 
was  their  ordinary  course  of  business  before  and  at  the  times  in  qnes- 
tion,  and  is  so  still ;  and  the  defendants  also  advertise,  and  hold  them- 
selves out  to  the  public  as  carriers  of  passengers  and  parcels  through 
from  London  to  Glasgow  and  Sheffield  respectively,  at  certain  rates  laid 
down  in  their  published  tables. 

Amongst  others  of  the  public,  the  defendants  have  from  time  to  time 
carried  for  the  plaintiff  from  London  to  Glasgow  and  Sheffield  respect- 
ively. 

The  defendants  have  been  and .  are  enabled  to  carry  beyond  tbe 
limits  of  their  own  lines,  to  Glasgow  and  Sheffield^  by  means  of  arrange- 
ment with  the  above  railway  companies:  but,  of  the  nature  of  sncb 
arrangement,  or  the  fact  of  its  existence,  the  plaintiff  had  neither  notice 
or  knowledge.  The  nature  of  such  arrangement  is  as  follows : — Tbe 
trains  destined  to  go  through  from  London  to  Glasgow  and  Sheffield 
respectively,  are  composed  ordinarily  of  the  defendants'  carriages,  which 

(a)  Midland,  7  Viet  o.  XTiiL ;  LuoMter  and  Preiton,  7  W.  4,  o.  szii.|  Ltneaater  and  Culidib 
T  VIot  0.  zzzTiL ;  Caledonian,  S  a  9  Viot  o.  dzU. 
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are  *isiiffered  by  the  other  companies  to  proceed  right  through,  r^^oz*^ 
withoat  change.  The  Sheffield  trains,  from  London  to  Bugby,  ^ 
are  in  charge  of  the  defendants'  servants ;  bat,  at  Bugby,  they  are 
taken  charge  of  and  conducted  forward  by  the  servants  and  locomotive 
engines  of  The  Midland  Bailway  Company.  The  trains  to  Glasgow 
are  conducted  by  the  defendants'  servants  as  far  as  Preston;  from 
which  place  they  are  conducted  onwards  by  the  servants  and  locomo- 
tives of  the  Northern  companies  before  mentioned,  except  that,  from 
Preston  to  Carlisle,  the  defendants  find  locomotive  power,  which  they 
do  under  a  distinct  agreement  between  them  and  The  Lancaster  and 
Carlisle  Railway  Company. 

Parcels  booked  by  the  defendants  through  to  Sheffield  or  Glasgow, 
are  entered  on  a  Sheffield  or  Glasgow  way-bill,  and  pass  through,  in  a 
Sheffield  or  Glasgow  van  belonging  to  the  defendants,  the  entire  dis- 
tance, without  disturbance  or  delay.  The  van  is  locked,  and  a  key  is 
kept  by  the  defendants  in  London  and  Sheffield  or  Glasgow  respectively : 
but  at  no  intermediate  place  is  a  key  kept,  nor  can  any  access  be  there 
had  to  the  goods  in  the  van. 

By  corresponding  arrangements  between  the  companies,  The  Caledo- 
nian Bailway  Company  are  enabled  to  and  do  receive,  book,  and  carry 
parcels  and  passengers  through  from  Glasgow  to  London ;  and  the  same 
holds  with  respect  to  The  Midland  Bailway  Company,  from  Sheffield. 

At  the  <<  clearing-house"  in  London,  accounts  are  periodically  settled 
between  the  different  railway  companies,  including  the  defendants'  and 
The  Midland  Bailway  Company,  and  also  The  Lancaster  and  Carlisle 
and  The  Caledonian  Company ;  and  the  sums  received  for  carriage  of 
through  passengers  and  parcels  are  divided  between  the  various  compa- 
nies, in  proportion  to  the  length  of  their  respective  lines.  Accounts 
are  also  ^periodically  settled  at  the  clearing-house,  between  the  r^o^e 
respective  companies,  in  respect  of  the  carriages  and  parcel  vans  '- 
of  the  above  companies  which  from  time  to  time  have  run  over  each 
others'  lines  with  passengers  and  parcels,  both  to  and  from  London. 

The  clearing-house  is  now  regulated  by  the  <<  Bailway  Clearing  Act, 
1850,"  18  &  14  Vict.  c.  88 ;  and,  prior  to  the  passing  of  that  act,  was 
conducted  on  the  system  there  pointed  out. 

In  July,  1849,  the  defendants  issued  to  their  servants  the  following 
orders  with  respect  to  packed  parcels : — 

<«  London  and  North-Western  Bailway, 

<<  Euston  Station,  3d  July,  1849. 

«  Extract  from  minutes  of  proceedings  (19th  June,  1849)  on  the  sub- 
ject of  packed  goods. 

«<  1.  That  parcels  be  invoiced  to  termini  of  the  London  and  Nortkr- 
Western  line  only. 

<«  2.  That  all  be  pre-paid  over  this  line. 

▼OL.  ziv.— 26  B 
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«  8.  Thftt  BO  money  be  paid  by  this  company  on  any  snch  paduges, 
when  delivered  to  as  by  any  other  company  or  carrier,  or  other  persoxk" 

The  plaintiff  was  informed  of  the  above  orders.  They  had  not  been 
revoked  at  the  times  in  question :  bat  they  had  never  been  enforced 
against  any  one  bat  the  plaintiff,  althoagh,  between  July  and  October, 
1850,  numerons  packed  parcels,  and  known  by  the  defendants  to  be 
such,  were  in  the  ordinary  coarse  of  the  defendants'  carrying  bnainees 
received  and  booked  by  the  defendants  for,  and  by  them  carried,  both 
to  Glasgow  and  Sheffield,  from  the  varioos  wholesale  houses  in  London, 
in  the  ordinary  way,  both  with  and  without  being  prepaid. 

On  the  8d  of  September,  1849,  Grew  (the  4gent  and  manager  tt 
Bogby  both  for  The  Midland  Railway  Company  and  the  defendants) 
received  from  the  Midland  Railway  Company  an  order,  in  the  foUowi^; 
terms  :— 

^aoai  **^  Midland  Railway. 

^^^^  i  Memorandum,  Derby  to  Rugby  Station. 

a  Monday,  8d  September,  1849. 

Dear  Sir, — ^I  send  you  below  copy  of  an  order  from  the  committee  of 
management,  respecting  packed  parcels,  which  must  in  future  be  charged 
the  ordinary  rates.  <<  C.  Mill9." 

«<  1.  That  parcels  be  entered  to  the  termini  of  the  Midland  iinw 
only. 

<(  2.  That  all  be  prepaid  on  this  line. 

<<  8.  That  no  money  be  paid  by  this  company  on  any  such  packages, 
when  delivered  to  us  by  any  other  company  or  carrier,  or  other  person." 

The  plaintiff  was  informed  of  this  order. 

No  similar  order  to  that  of  the  3d  of  September,  1849,  was  made 
either  by  The  Lancaster  and  Carlisle  or  The  Caledonian  Railway  Con- 
pany. 

On  the  21st  of  October,  1850,  the  plaintiff,  in  the  ordinary  course  of 
his  business,  took  a  parcel  to  the  defendants'  station  at  Euston  Square, 
and  delivered  it  to  defendants  in  time  for  their  mail  train  for  Sheffield. 
The  weight  was  181bs.  It  was  directed,  >(  London,  21st  Oct.  1850. 
Mail  Train.  Weight,  181bs.  Mr.  O.  Briggs,  19,  Norfolk  Street,  Shef- 
field. Carriage  paid  to  Sheffield."  It  contained  two  small  parcels 
directed  to,  and  intended  by  the  plaintiff  to  be  delivered  by  Briggs  to, 
two  different  consignees  at  Sheffield.  Briggs  was  the  plaintiff's  agest 
at  Sheffield  for  that  purpose. 

The  plaintiff  delivered  the  package,  at  the  station,  to  the  defendants, 

.  and  tendered  them  2$.  5i.  for  the  carriage  to  Sheffield  by  the  above 

mail  train.     2a.  5d.  was  the  charge  receivable  and  received  by  the  com- 

..pany  for  parcels  of  that  weight  booked  by  them  for  parcels  through  to 

Sheffield  by  the  above  mail  train. 

^^671      ^'^^  defendants,  on  the  package  being  tendered,  asked  if  it 
-'  was  a  packed  parcel.    Thq  plaintiff  admitted  it  was.    Tbe  de- 
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fendants  then  inquired  the  contents  of  each  enclosed  parcel.  The  plain- 
tiff said  he  did  not  know,  and  could  not  give  them.  The  defendants 
said  thej  woald  not  receire  and  book  the  parcel  to  Sheffield :  they  would 
only  take  the  carriage  of  packed  parcels  to  the  extent  of  their  own 
line ;  and  that  they  woald  not  carry  it  to  Bugby.  The  plaintiff  pro* 
tested,  and  urged  it  should  be  carried  to  Sheffield,  which  the  defendants 
refused. 

The  defendants  were  willing  to  take  the  amount  of  the  carriage  to 
Bugby.  The  plaintiff  paid  them  l^.  2(2.  for  the  carriage  to  Bugby,  with 
2(2.  booking.  These  were  the  usual  charges  for  booking  and  carriage 
to  Rugby  by  mail  train. 

The  package  was  taken  that  evening  by  the  said  mail  train  to  Bugby, 
but  no  fnrtheri  by  the  defendants,  where  it  arrived  the  next  morning 
at  12.5,  A.M.,  of  the  22d  of  October.  It  was  then  removed  from  tiie 
said  mail  train,  and  delivered  to  The  Midland  Bailway  Company,  by 
whom  it  was  forwarded  by  a  train  belonging  to  the  said  Midland  Com- 
panjy  which  left  Bugby  at  6.45,  A.M.,  of  the  22d  of  October,  and 
arrived  at  Sheffield  at  11.55,  A.M.,  and  was  there  delivered  to  Briggs 
aboat  1,  P.M.,  of  the  same  day.  Briggs  had  to  pay,  and  paid,  li.  6c2« 
for  the  carriage  from  Bugby  to  Sheffield,  to  the  said  Midland  Bailway 
Company,  to  whom  the  defendants  had  delivered  it  at  Bugby  as  afore- 
Eaidy  and  by  whom  it  was  forwarded  to  the  plaintiff  at  Sheffield,  and 
there  delivered  as  aforesaid. 

Had  the  parcel  gone  by  the  said  mail  train  to  Sheffield  direct,  it 
would  have  reached  that  place  at  4.15,  A.M.,  of  the  22d  of  October, 
and  would  have  been  delivered  to  Briggs  about  7,  A.M.,  of  that  day. 
Briggs,  on  receipt  of  the  package,  delivered  the  contents  to  the  con- 
signees. 

*0n  the  21st  of  October,  the  defendants  received  packages  r^ogg 
from  other  persons  for  the  above  mail  train,  and  booked  them  ^ 
for  Sheffield ;  and  such  packages  were  forwarded  by  the  above  mail 
train,  and  were  by  it  carried  to  Sheffield,  without  detention  at  Bugby. 
At  Sheffield,  sudi  packages  were  delivered  out  to  the  consignees  there 
between  T  and  8,  A.M.,  of  the  22d  of  October. 

On  the  28d  of  October,  1850,  the  plaintiff  took  and  delivered  another 
parcel  to  the  defendants,  at  their  station  at  Euston  Square,  weight 
16^1bs.,  in  time  for  the  mail  train,  directed,  <<  London,  28d  October, 
1850.  Per  Caledonian  Mail  Train.  To  Mr.  J.  Hinshelwood^  18,  Miller 
Street,  Glasgow.     Carriage  paid  throughout." 

This  parcel  contained  five  small  parcels,  directed  to,  and  intended  to 
be  delivered  by  Hinshelwood,  to  as  many  different  consignees.  Hinshel- 
wood  was  the  plaintiff's  agent  at  Glasgow,  for  that  purpose. 

The  plaintiff  offered  the  defendants  Sb.  6(2.  for  the  carriage  to  Glas- 
gow. 5s.  6(2.  was  the  charge  receivable  and  received  by  the  defendants 
for  parcels  of  that  weight  booked  by  them  through  to  Glasgow  by  mail 
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trains.  The  defendants,  on  its  bemg  tendered,  requested  to  know 
whether  it  was  a  packed  parcel.  The  plaintiff  admitted  it  was.  The 
defendants  then  asked  the  contents  of  each  enclosed  parcel.  The 
plaintiff  said  he  did  not  know,  and  could  not  give  them.  The  defend- 
ants then  said  they  would  not  receiye  and  book  the  parcel  to  Glasgow, 
and  that  it  would  go  no  further  than  Preston.  The  plaintiff  protested, 
and  urged  that  it  should  be  carried  to  Glasgow.  The  plaintiff  again 
requested  the  parcel  to  be  booked  to  Glasgow,  which  the  defendants 
refused. 

The  defendants  were  willing  to  take  the  carriage  to  Preston,  and  the 
plaintiff  paid  them  8«.  for  the  carriage  to  Preston,  and  2d.  booking.  3i. 
is  the  usual  charge  to  Preston. 

*9fidl  ^^®  defendants  took  the  package  by  the  mail  train  that  eyen- 
-*  ing  to  Preston  (23d  of  October),  8.45,  P.M.  It  arrired  in  the 
usual  course  at  Preston,  at  4  next  morning.  The  defendants  carried 
the  parcel  no  further.  It  was  there  removed  by  them  from  the  Glasgow 
mail  train,  and  delivered  to  another  company,  by  whom  it  was  for- 
warded on  by  their  train,  which  left  Preston  at  9.50,  A.M.,  of  the  same 
day.  It  arrived  at  Glasgow,  8.15,  P.M.,  same  day,  and  was  delivered 
to  Hinshelwood  on  the  25th  of  October,  between  8  and  9,  A.M.  Bin- 
shelwood  paid  2#.  6d.  for  the  carriage  from  Preston  to  Glasgow,  to  an- 
other railway  company. 

Had  the  parcel  gone  on  by  the  mail  train  to  Glasgow  direct,  it  would 
have  reached  Glasgow  at  1,  P.M.,  of  the  24th  of  October,  and  would 
have  been  delivered  to  Hinshelwood's  servant  between  1  and  2,  F.M. 
Hinshelwood,  on  receipt  of  the  parcel,  delivered  the  contents  to  the  dif- 
ferent consignees. 

On  the  28d  of  October,  the  defendants,  in  the  ordinary  coarse  of 
business,  received  packages  from  other  persons,  and  booked  them 
through  to  Glasgow,  and  such  packages  were  forwarded  by  the  above 
mail  train,  and  were  by  it  carried  through  by  the  defendants  to  Glas- 
gow, without  detention  as  above  at  Preston,  and  delivered  oat  at  Glas- 
gow to  the  consignees  there  between  1  and  2,  P.M.,  of  the  24th  of 
October,  being  twenty  hours  sooner  than  the  plaintiff's  parcel  was 
delivered. 

No  objection  was  made,  on  either  of  the  above  occasions,  as  to  tie 
size  or  weight  of  the  parcels,  or  that  they  were  improper  parcels  to  be 
carried  by  mail  train ;  and  no  other  objection  was  made,  nor  was  there 
in  fact  any  other  objection  existing  to  either  of  the  said  parcels  being 
booked  and  carried  by  the  defendants  through  from  London  to  Sheffield 
and  Glasgow,  respectively,  than  that  of  their  being  packed  parcels: 
*27(I1  ^^^*  ^^^  ^^^  ^^^^  ^circumstance,  the  defendants  would  then  have 
«       •*  booked  and  carried  them  through  accordingly. 

The  mail  train  is  the  quickest  and  dearest.    It  is  a  great  injury  to 
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the  plaintiff  in  his  trade,  to  have  his  parcels  delayed  as  aboTe,  and  to 
pay  the  extra  charge. 

Upon  both  the  occasions  in  question,  the  defendants  booked  and  car- 
ried both  ordinary  and  packed  parcels  (some  of  them  having  been  pre- 
paid, and  others  not)  through  by  the  said  mail  train  from  London  to 
Sheffield  and  Glasgow  respectively. 

The  defendants  did  not  carry  either  of  the  said  parcels  beyond  Rugby 
and  Preston,  respectively ;  at  which  places  they  were  delivered  over  to 
other  railway  companies,  and  by  them  conveyed  to  their  destination, 
with  the  delays  and  under  the  circumstances  described. 

The  arbitrator  further  found  that  the  cause  of  the  defendants'  refus- 
ing to  receive  the  said  parcels,  and  to  carry  and  convey  the  same,  was 
not  that  the  defendants  did  not  know  what  such  packages  respectively 
contained,  as  in  the  fifty-seventh  plea  alleged,  but  because  they  were 
"packed  parcels,"  and  for  no  other  reason. 

The  defendants  contended, — ^First,  that  the  meaning  of  the  allega- 
tion in  the  declaration,  that  the  defendanta  were  common  carriers,  was, 
that  they  were  carriers  of  goods  indiscriminately,  and  that  the  above 
regulations  of  the  defendants  as  to  packed  parcels,  negatived  the  gene- 
ral averment,  and  showed  that  the  defendants  were  not  in  point  of  law 
common  carriers,  as  alleged : 

Secondly, — that  the  defendants  were  common  carriers  to  the  extent 
of  their  own  line  only,  even  with  respect  to  ordinary  parcels : 

Thirdly, — that,  at  all  events,  they  were  common  carriers  only  to  the 
extent  of  their  own  line,  with  respect  to  packed  parcels : 

Fourthly, — that,  as,  Glasgow  is  beyond  the  realm,  the  defendants 
could  not  be  common  carriers  from  ^London  to  Glasgow,  in  the  r^ovi 
sense  of  the  averment  in  the  declaration,  nor  bound  to  carry  to  '- 
Glasgow. 

Fifthly,^-that  the  defendants  could  not  be  common  carriers  beyond 
the  limits  of  their  own  line;  anything  done  beyond  such  limits  being 
ultr&  vires.(a\ 

The  plaintiff  contended,  that  the  fifty-seventh  plea  was  bad  in  law, 
and  was  not  supported  by  the  above  facts. 

The  arbitrator,  at  the  request  of  the  parties,  and  in  pursuance  of 
the  order  of  reference,  submitted  the  above,  so  far  as  it  involved  any 
questions  of  law,  for  the  opinion  of  the  court. 

iTl  Braum  (with  whom  was  Caueh)j  for  the  plaintiff.(i) — 1.  The  com- 

o)  This  point  WM  abMidonad  by  the  defendaiiti  on  the  nrgnmeni. 

{h)  Tho  pointi  flurkod  for  aigamont  on  the  pnri  of  the  plaintifl;  won,— ^'  1.  That  Iho  fnott 
foaod  show  that  tho  defondanta  were  eommon  oftiriera  of  goodi;  including  pnoked  parceU,  to 
Sheflleld  nad  GlMgow  retpoetirely :  2.  Thnt  tho  regnlnlion  made  by  tho  defendnnti  on  the  3d  of 
Jvlj,  ISiS,  M  to  pnokod  paroela,  mnkei  no  difforonoo  in  tho  case,  not  having  been  acted  npon 
agaiaai  anyono  but  the  plaintiff:  8.  That  the  defendants  oould  not  be  carriers  of  goods  in  geneiwl,  as 
they  were  to  Glasgow  an'd  Shefield,  without  thereby  making  them  liable  to  oarry  paoked  parcels : 
4.  Tbsit  thors  ouj  bo  eommon  earners  firom  a  place  in  England  to  a  place  ont  of  England ;  and 
that  tbo  Uw  b  tho  same^  whether  the  ionmey  ends  in  or  ont  of  England:  5.  That  it  Was  lawfol 

b2 
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pany  are  property  charged  as  common  carriers  beyond  the  confines  of 
♦979T  *^®  renlm.     They  *are  incorporated  by  the  9  1 10  Vict,  c.  ccir., 


^272] 


the  1st  section  of  which  consolidates  three  existing  companies, 


viz.  the  London  and  Birmingham,  the  Grand  Junction,  and  the  Man- 
chester and  Birmingham  railway  companies  into  one ;  and  s.  2  extends 
to  that  act  the  powers  of  the  Companies  Glauses  Consolidation  Act, 
1846  (8  &  9  Vict.  c.  16),  and  the  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Tict.  c.  20).  Now,  the  last-mentioned  act, — <«  with  reapect 
to  the  carrying  of  passengers  and  goods  upon  the  railway,  and  the  tolls 
to  be  taken  thereon," — enacts,  by  s.  86,  <«  that  it  shall  be  lawful  for*the 
company  to  use  and  employ  locomotive  engines  or  other  moving  power, 
and  carriages  and  wagons  to  be  drawn  or  propelled  thereby,  and  to 
carry  and  convey  upon  the  railway  all  such  passengers  and  goods  as 
shall  be  offered  to  them  for  that  purpose,  and  to  make  such  reasonable 
charges  in  respect  thereof  as  they  may  from  time  to  time  determine 
upon,  not  exceeding  the  tolls  by  the  special  act  authorized  to  be  taken 
by  them."  By  the  interpretation  clause,  s.  8,  the  word  <<toll'*  is  to 
include  any  rate  or  charge  or  other  payment  payable  under  the  special 
act  for  any  passenger,  animal,  carriage,  goods,  merchandise,  articles, 
matters,  or  things  conveyed  on  the  railway."  By  s.  87,  the  eompanj 
are  empowered  to  become  carriers  on  other  lines  of  railway  than  th^ir 
own.  It  enacts  <<  that  it  shall  be  lawful  for  the  company  from  time 
to  time  to  enter  into  any  contract  with  any  other  company,  being 
the  owners  or  lessees  or  in  possession  of  any  other  railway,  for  the 
passage  over  or  along  the  railway  by  the  special  act  authorized  to  be 
made,  of  any  engines,  coaches,  wagons,  or  other  carriages  of  any  other 
company,  or  which  shall  pass  over  any  other  line  of  railway,  or  for  the 
passage  over  any  other  line  of  railway  of  any  engines,  coaches,  wagons, 
or  other  carriages  of  the  company,  or  which  shall  pass  over  their  line 
M>jQ-t  of  railway,  upon  the  payment  of  such  tolls,  and  under  such  *con- 
-"  ditions  and  restrictions,  as  may  be  mutually  agreed  upon;  and, 
for  the  purpose  aforesaid,  it  shall  be  lawful  for  the  respective  parties  to 
enter  into  any  contract  for  the  division  or  apportionment  of  the  tolls 
to  be  taken  upon  their  respective  railways."  And  s.  89  provides,  that 
« nothing  in  this  or  the  special  act  contained,  shall  extend  to  charge  or 
make  liable  the  company  further  or  in  any  other  case  than  where,  ac- 
cording to  the  laws  of  the  realm,  stage  coach  proprietors  and  common  car- 
riers would  be  liable,  nor  extend  in  any  degree  to  deprive  the  company 
of  any  protection  or  privilege  which  common  carriers  or  stage  coach 
proprietors  niay  be  entitled  to ;  but,  on  the  contrary,  the  company  shall 

for  ihe  defendMits  to  cany  goodf  beyond  their  own  line ;  and  that  raoh  praetiee  is  laneiioned  by 
the  Railways  Clantef  Consolidation  Act,  8  A  9  Viot  e.  SO,  ss.  86  to  89 :  S.  That  the  &et«  found 
by  the  arbitrator  negaUre  the  fifty-ieventh  plea:  7.  That  the  flfty-Berei^th  plea  ii  had  in  law,  as 
it  does  not  show  why  or /or  what  purpose  the  defendants  required  the  information  there  meationedr 
or  that  there  was  any  reason  Ibr  making  the  inquiry,  or  that  it  was  not  made  ont  of  ners  eoriontj, 
And  the  parcels  may  hare  betn  sueh  as  to  render  no  information  rMisisite.'* 
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at  all  times  be  entitled  to  the  benefit  of  every  Bachproteotion  uid  privK 
lege."  The  effect  of  these  sections,  is,  to  put  the  company  upon  the 
footing  of  ordinary  common  carriers  for  hire.  [Jsrvis,  G.  J. — The 
qtieetton  is,  whether  the  company  are  common  carriers  salyect  to  the 
common  law  liabilities  of  carriers  for  the  whole  or  only  for  part  of  the 
iistanee  to  which  they  profess  to  carry.]  Sappose  they  accept  goods 
tar  the  purpose  of  carrying  them  from  London  to  Glasgow,  are  they- 
subject  to  the  common  law  liability  of  carriers  in  respect  of  a  loss  occur* 
ring  on  this  side  of  the  border,  and  to  a  different  sort  of  responsibility 
if  on  the  other  side  ?  The  contract  must  clearly  be  goTomed  by  the 
fez  loci  eontractUB,  akhoogh  part  of  iHs  to  be  executed  beyond  the  realm* 
[Cbssswbll,  J. — Is  il  necessary  that  there  shoald  be  any  custom  ap- 
pfied  to  the  case  at  aU  ?]  It  is  submitted  not.  There  is  nothing  in 
Bastdrs,  Coke's,  or  Winch's  Entries  as  to  carriers :  but  the  precedenta 
ila  the  Liber  Placitandi,  fo.  84,  and  Brownlow's  Entriesi  fo.  11,  allege 
a  liability  for  the  safe  carriage  of  goods  according  to  the  custom  of  the 
realm  :(a)  but  it  would  seem  from  Rich  v.  Eneeland,  *Hob.  17,  r-MjA 
tiMit  that  allegation  is  unnecessary.  Since  the  case  of  Coggs  v.  '- 
Bemurd,  2  Ld.  Baym.  909,  Com.  183, 1  Salk.  26,  8  Salk.  11,  Holt,  18, 
i%.  is  settled  that  a  common  carrier  within  the  realm,  if  he  accepts  gooda 
to  be  carried,  is  bound  to  carry  and  safely  deliver  them,  the  act  of  God 
and  the  Queen's  enemies  only  excepted.  And  it  is  equally  clear  that 
he  is  bound  to  accept  all  goods  that  are  reasonably  tendered  to  him  to. 
be  earned.  Morse  v.  Slue,  1  Vent.  190,  288,  Sir  T.  Baym.  220,  1 
Mod.  85,  2  Eeble,  806,  8  Eeble,  72, 112, 185,  2  Lev.  69,  shows  that  a 
eommoii  carrier  is  liable  as  such,  though  part  of  the  journey  is  out  of 
the  kingdom :  and  there  is  no  distinction  in  this  respect  between  land 
and  water  carriage, — ^Dale  v.  Hall,  1  Wilson,  281 ;  l^ent  Navigation  v^ 
Ward,  3  Esp.  N.  P.  C.  127.  There  is  a  singular  dearth  of  precedenta 
in  actions  against  carriers  for  refusing  to  carry.  The  point  was  raised, 
but  not  decided,  in  Benett  v.  The  Peninsular  and  Oriental  Steam  Boat 
Gompany,  7  C.  B.  775  (E.  G.  L.  B.  vol.  62).  In  Kent's  Commenta- 
ries, 4th  edit.  VoL  II.  p.  598  (edit.  1851,  p.  767),  it  is  said :  <<Gommonr 
carriers  undertake  generally,  and  for  all  people  indifferently,  to  convey 
goods,  and  deliver  them  at  a  place  appointed,  for  hire,  and  with  or  with- 
out a  special  agreement  as  to  price.  They  consist  of  two  distinct  classes 
of  men,  viz«  inland  carriers  by  land  or  water,  and  carriers  by  sea ;  and 
in  the  aggregate  body  are  included  the  owners  of  stage  wagons  and. 
coaches,  and  railroad  cars,  who  carry  goods  as  well  as  passengers  for 
hire,  wagoners,  teamsters,  cartmen,  porters,  the  masters  and  owners  of 
ships,  vessels,  and  all  watercraft,  including  stesm  vessels  and  steam  tow- 
boats,  belonging  to  internal  as  well  as  coasting  and  foreign  navigation, 
lightermen,  barge  owners,  canal  boatmen,  and  ferrymen.  As  they  hold 
themselves  to  the  world  as  common  carriers  for  a  reasonable  compensa- 
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tion,  they  assame  to  do,  and  are  boand  to  do,  what  is  required  of  them  io 
♦97  ^^1        ^cotgrse  of  their  employment,  if  they  have  the  requisite  conre* 

-'  nience  to  carry,  and  are  offered  a  reasonable  or  customary  price; 
and,  if  they  refuse,  without  some  just  ground,  they  are  liable  to  an 
action.  In  Morse  v.  Slue,  it  was  decided,  in  the  reign  of  Charles  II., 
by  the  Court  of  King's  Bench,  upon  great  consideration,  that  the 
master  of  a  yessel  employed  to  carry  goods  beyond  sea,  in  considera- 
tion of  the  freight,  was  answerable  as  a  common  carrier."  Again,  p. 
608  (edit.  1851,  p.  780),  it  is  said :  <<  In  New  York,  the  English  law  on 
the  subject  has  been  fully,  explicitly,  and  repeatedly  recognised  in  its 
full  extent ;  and  equally  in  respect  to  carriers  by  land  and  water,  and 
equally  in  respect  to  foreign  and  inland  navigation.  In  Elliott  v.  Bus- 
sell,  10  Johns.  Rep.  1,  the  whole  doctrine  was  extensively  considered; 
and  it  was  understood  and  declared,  that  a  common  carrier  warranted 
the  safe  delivery  of  goods  in  all  but  the  excepted  cases  of  the  act  of 
God  and  public  enemies ;  and  that  there  was  no  distinction  between  a 
carrier  by  land  and  a  carrier  by  water,  and  whether  the  water  naviga- 
tion was  internal  or  foreign,  except  so  far  as  the  exception  is  extended 
to  perils  of  the  sea  by  the  special  terms  of  the  contract  contained  in 
the  charter-party  or  bill  of  lading."  In  Jackson  v.  Rogers,  2  Show. 
827,  it  was  held  that  an  action  on  the  case  lies  against  a  common  carrier 
for  refusing  to  carry  goods,  if  he  has  conveniency  so  to  do:  and 
Jefferies,  C.  J.,  said,  « that  the  action  is  maintainable^  as  well  as  it  is 
against  an  innkeeper  for  refusing  a  guest,  or  a  smith  on  the  road  who 
refuses  to  shoe  my  horse,  being  tendered  satisfaction  for  the  same.'* 
And  in  Johnson  r.  The  Midland  Railway  Company,  4  Exch.  S67,t  it 
was  held,  that  the  86th  section  of  the  8  &  9  Vict.  o.  20  is  permissive 
only,  and  a  railway  company  who  under  it  elects  to  carry  goods,  is 
subject  to  no  greater  liability  than  attaches  to  carriers  at  common  law; 
Mna-i  ^^^  therefore,  that  such  a  company  is  not  bound  to  *carry  every 

-"  description  of  goods,  and  between  all  places  on  their  line,  bat 
only  such  goods,  and  to  and  from  such  places,  as  they  have  publicly 
professed  to  do,  and  have  convenience  for  that  purpose.  Parke,  B., 
there  says :  "  The  law  is  thus  stated  by  Holt,  C.  J.,  in  Lane  v.  Cotton, 
12  Mod.  484, — <  Wherever  any  subject  takes  upon  himself  a  public 
trust  for  the  benefit  of  the  rest  of  his  fellow-subjects,  he  is  eo  ipso 
bound  to  serve  the  subject  in  all  the  things  that  are  within  the  reach 
and  comprehension  of  such  an  office,  under  pain  of  an  action  against 
him  ;  and  for  that  see  Keilwey,  50.  If  on  the  road  a  shoe  fall  off  mj 
horse,  and  I  come  to  a  smith  to  have  one  put  on,  and  the  smith  refuse 
to  do  it,  an  action  will  lie  against  him,  because  he  has  made  profession 
of  a  trade  which  is  for  the  public  good,  and  has  thereby  exposed  and 
vested  an  interest  of  himself  in  all  the  King's  subject!!  that  will  employ 
him  in  the  way  of  his  trade.  If  an  innkeeper  refuse  to  entertain  a 
guest,  when  his  house  is  not  full,  an  action  will  lie  against  him ;  and  so 
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against  a  carrier,  if  his  horses  be  not  loaded,  and  he  refuse  to  take  a 
packet  proper  to  be  sent  by  a  carrier ;  and  I  hare  known  such  actions 
maintained,  though  the  cases  are  not  reported.'  With  respect  to  the 
case  of  a  smith,  there  is  a  learned  note  of  my  Brother  Manning's  to 
the  case  of  Parsons  v.  Gingell,  4  C.  B.  555  (S.  C.  L.  B.  vol.  56),  in 
which  he  intimates  that  the  authorities  do  not  support  the  proposition. 
In  the  case  of  an  innkeeper,  there  is  no  question  that  the  action  will 
lie.  So  also  in  the  case  of  a  carrier;  and  that  arises  from  the  public 
profession  which  he  has  made.  A  person  may  profess  to  carry  a  par- 
ticular description  of  goods  only,  for  instance,  cattle,  or  dry  goods,  in 
which  case  he  could  not  be  compelled  to  carry  any  other  kind  of  goods ; 
or  he  may  limit  his  obligation  to  carrying  from  one  place  to  another,  as, 
from  Manchester  to  London,  and  then  he  would  not  be  bound  to  carry 
to  or  from  the  intermediate  ^places.  Still,  until  he  retracts,  r^qnpr 
every  indiyidual  (provided  he  tenders  the  money  at  the  time,  ^ 
and  there  is  room  in  the  conveyance)  has  a  right  to  call  upon  him  to 
receive  and  carry  goods  according  to  his  public  profession." 

2.  The  next  question  is,  whether  the  company  are  bound  to  carry 
beyond  their  own  line.  It  appears,  that  in  July,  1849,  they  made  a 
regalation  «that  parcels  be  invoiced  to  the  termini  of  the  London 
and  North  Western  line  only."  Perhaps,  if  they  had  acted  upon  that 
regulation,  it  could  not  have  been  successfully  contended  that  they  were 
common  carriers  to  Sheffield.  But  the  arbitrator  finds  that  this  regu- 
lation was  not  acted  upon  as  to  other  persons,  but  was  in  fact  levelled 
only  at  the  plaintiff.  In  Parker  v.  The  Great  Western  Railway  Com- 
pany, 7  M.  &  O.  258,  292  (£.  C.  L.  B.  vol.  49),  7  Scott,  N.  B.  835, 
878,  this  court  held  that  the  company  had  no  right  to  make  a  distinc- 
tion between  the  plaintiff  and  any  other  member  of  the  public,  as  to 
their  mode  of  charging.  And  the  same  principle  was  acted  upon  in  the 
recent  eases  of  Parker  v.  The  Great  Western  Bailway  Company,  11 
C.  B.  545  (E.  C.  L.  B.  vol.  78),  and  Edwards  v.  The  Great  Western 
Bailway  Company,  11  C.  B.  588.  The  arbitrator  finds,  that,  «<  upon 
both  the  occasions  in  question,  the  defendants  booked  and  carried  both 
ordinary  and  packed  parcels  (some  of  them  having  been  prepaid,  and 
others  not),  through  by  the  said  mail  trains  from  London  to  Sheffield 
and  Glasgow  respectively ;"  but  that  they  refused  to  do  so  for  the 
plaintiff.  He  further  finds,  that  the  practice  of  sending  "packed 
pareek"  was  well  known  to  the  defendants,  and  that  it  had  always  been 
their  course  of  business  to  receive,  book,  and  carry  packed  parcels  from 
London  to  Glasgow  or  Sheffield  throughout.  [Jervis,  C.  J. — For 
wholesale  houses.]  If  it  was  their  course  of  business  so  to  carry  for 
any  one,  they  were  bound  to  carry  in  like  manner  for  the  *plain-  r^ano 
tiff.  Further  it  is  found  that,  although  the  defendants'  line  end^  '- 
at  Preston  and  Bugby  respectively,  yet  they  were  and  always  have 
b'sen  accustomed  to  book  and  receive  and  carry  passengers,  goods,  and 
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]Mircel9  of  all  descriptions,  to  be  cttiried,  and  have  constaDtly  so  earned 
them,  beyond  the  limits  of  their  own  lines,  and  over  those  of  the  com- 
panies named,  and  so  through  to  Glasgow  and  Shield  respectively, 
receiving  the  price  of  the  carriage  for  the  whole  distance ;  that  soch  is 
their  ordinary  course  of  business ;  and  that  they  advertise  and  hold 
themselves  ont  to  the  pnbfic  as  carriers  of  passengers  and  parcels 
through  from  London  to  Glasgow  and  Sheffield  respectively,  at  certain 
rates  laid  down  in  their  published  tables.  It  has  uniformly  been  con- 
sidered that  the  carrier  who  receives  the  goods,  is  the  carrier  for  the 
whole  distance,  and  liable  for  a  loss  occurring  on  any  part  of  the  joar- 
ney:  Mnschamp  v.  The  Lancaster  and  Preston  Junction  Railway  Com- 
pany, 8  M.  &  W.  421. t  In  that  case.  Lord  Abinger  says:  <«It  is  ad- 
mitted by  the  defendants'  counsel,  that  the  defendants  contract  to  do 
something  more  with  the  parcel  than  merely  to  carry  it  to  Preston  ;(a) 
they  say  the  engagement  is,  to  carry  to  Preston,  and  there  deliver  it 
to  an  agent,  who  is  to  carry  it  further,  who  is  afterwards  to  be  replaced 
by  another,  and  so  on  until  the  end  of  the  journey.  Now,  that  is  a 
very  elaborate  kind  of  contract :  it  ia  in  substance  giving  to  the  car- 
riers a  general  power,  along  the  whole  line  of  the  route,  to  make  at 
their  power  fresh  contracts,  which  shall  be  binding  upon  the  principal 
who  employed  them.  But,  if,  as  it  is  admitted  on  both  sides,  it  is  clear 
that  something  more  was  meant  to  be  done  by  the  defendants  than  car- 
rying as  far  as  Preston,  is  it  not  for  the  jury  to  say  what  is  the  con- 
tract, and  how  much  more  was  undertaken  to  be  done  by  them  T  Now», 
it  *certunly  might  be  true  that  the  contract  between  these 
parties  was  sndi  as  that  suggested  by  the  counsel  for  the  de- 
fendants; but  other  views  of  the  case  may  be  suggested  quite  as 
probable;  such,  for  instance,  that  these  railway  companies,  though 
separate  in  themselves,  are  in  the  habit,  for  their  own  advantage,  of 
making  contracts,  of  which  this  was  one,  to  convey  goods  along  the 
whole  line,  to  the  ultimate  terminus,  each  of  them  being  agents  of  the 
other  to  carry  them  forward,  and  each  receiving  their  share  of  the 
profits  from  the  last."  In  the  present  case,  that  is  not  Idi  to  infei^ 
ence  and  conjecture :  it  is  expressly  found  to  be  the  practice.  Scot- 
horn  V.  The  South  Staffordshire  Railway  Company,  8  Exch.  841,t  snd 
a  case  of  Watson  v.  The  Ambergate  Railway  Company,  cited  from  15 
Jurist,  448,  establish,  that,  where  a  railway  company  undertakes  for 
reward  to  carry  goods  from  one  point  to  another,  they  are  responsible 
for  loss  by  negligence  between  the  termini,  notwithstanding  the  line  of 
railway  on  which  the  loss  occurred  belongs  to  another  company. 
[Jervis,  C.  J. — There  can  be  no  reason  why  one  company  should  not 
be  common  carriers  upon  the  line  of  another  company.] 

8.  l%en  it  is  said  that  the  company  were  entitled  to  be  informed  as 
to  the  contents  of  the  packages  before  they  could  be  required  to  cany 
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tiiem.  The  fifty-^eyenth  plea  is  a  noyel  azperiment.  It  sssQmes,  tliat, 
m  all  cases  where  goods  are  tendered  to  a  earner  to  be  carried,  the 
latter  is  entitled  to  know  the  contents  before  he  accepts  them.  The 
plea  is  not  founded  on  the  105th  section  of  the  8  ft  9  Vict.  o.  20,(a) 
which  was  intended  *to  protect  railway  companies  from  having  r^rooA 
dangerous  articles  brought  on  the  railway.  [Maulb,  J. — Per*  '* 
haps  the  company  might  be  entitled  to  require  the  information  if  they 
treated  everybody  alike.]  It  may  be  so.  [Jbbvis,  0.  J. — The  arbi« 
Irstor  finds  that  the  company  did  not  refuse  to  reeeiTe  the  parcels  for 
oonTcyance  to  Sheffield  and  Glasgow  respectiTely,  because  they  were 
improper  parcels.]  The  rates  or  tolls  for  the  carriage  of  packages,* 
cattle,  and  goods,  are  regulated  by  the  62d,  68d,  and  64th  sections  of 
the  special  act,  9  ft  10  Vict.  c.  cciv.  For  small  packages  the  company 
make  a  poundage  charge,  without  reference  to  the  nature  of  the  articles* 
The  case  of  Riley  v.  Home,  2  M.  ft  P.  881  (E.  C.  L.  R.  vol.  IT),  5 
Bingh.  217  (E.  0.  L.  R.  vol.  15),  will  probably  be  relied  on  for  a  pas- 
sage in  the  judgment  of  Best,  0.  J.,  where  he  says :  <«  A  carrier  has  a 
right  to  know  the  value  and  quality  of  what  he  is  required  to  carry.  If 
the  owner  of  the  goods  will  not  tell  him  what  his  goods  are,  and  what  they 
are  worth,  the  carrier  may  refuse  to  take  charge  of  them :  but,  if  he  do 
take  charge  of  them,  he  waives  his  right  to  know  the  contents  and  value. 
It  is  the  interest  of  the*  owner  of  goods  to  give  a  true  account  of  their 
value  to  a  carrier,  as,  in  the  event  of  a  loss,  he  cannot  recover  more 
than  the  amount  of  what  he  has  told  the  carrier  th^  are  worth ;  and 
he  cannot  recover  more  than  their  real  worth,  whatever  value  he  may 
have  put  on  them  when  he  delivered  them  to  the  carrier."  The  autho- 
rities however,  which  his  lordship  refers  to,; — ^Gibbon  v»  Paynton,  4 
Burr.  2298,  Kenrig  v.  Eggleston,  Aleyn,  98,  Tyly  v.  Morrice,  Carth. 
485,  and  IHtchbume  r.  White,  1  Stra.  145,— do  not  *bear  out  r^^oQi 
the  proposition ;  and  it  was  not  the  point  iA  judgment.  The  '- 
plea,  therefore,  is  not  good  in  point  of  law.  Neither  is  it  borne  out  by 
the  facts.  It  in  substance  sets  up  as  the  ground  of  refusal  to  carry, 
the  withholding  the  required  information  as  to  the  nature  of  the  con- 
tents of  the  parcels :  whereas,  the  arbitrator  finds  that  the  real  ground 
of  refusal,  was,  that  they  were  «<  packed  parcels."  The  case,  in  this 
respect,  bears  a  singular  resemblance  to  that  of  Pickford  v.  The  Grand 
Junction  Railway  Company,  10  M.  ft  W.  899.t  The  defendants  can- 
not now  be  permitted  to  avail  themselves  of  a  ground  of  refusal,  which 

(a)  Which  enaets  that  "no  person  shall  ho  entitlod  to  ouryy  or  to  roqniro  the  compooy  to  eanj 
upon  the  railway,  any  aqnafofiliy  oil  of  Titriol,  gnnpowderi  lnoifer>matehof,  or  any  other  gooda 
whieh  in  the  Judgment  of  the  eonipany  may  bo  of  a  dangerooi  nature ;  and,  if  any  penon  lend 
hy  the  railway  any  eooh  goods  without  disUnotly  marking  their  nature  on  the  outside  of  the 
pookago  eontaining  the  same,  or  otherwise  firing  notice  in  writing  to  the  hook-keeper  or  other 
•enrant  of  the  company  with  whom  the  same  are  lefk»  at  the  tfane  of  so  lendingr  he  sliall  forfeit 
feo  the  company  201.  for  erery  such  olFenoe ;  and  it  shall  he  lawftil  for  the  company  to  reftue  to 
lake  acy  parcel  thai  they  may  suspect  to  eontrin  gooda  of  a  dangerou  naturoi  or  require  the 
to  he  opened  to  asoertala  the  foci." 
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they  did  not  arge  at  the  time  the  gooda  were  tendered  to  them :  White 
V.  Gainer,  2  Bingh.  28  (E.  C.  L.  R.  vol.  9),  9  J.  B.  Moore,  41  (K  C. 
L.  R.  vol.  17) ;  Jones  v.  Tarleton,  9  M.  &  W.  675.t 

Athertcn  (with  whom  was  BovQI)y  contrft. — The  defendants  contend, 
— ^that  they  cannot  be  compelled  to  carry  to  extra-territorial  places,— 
that  they  are  not  common  carriers  beyond  the  line  of  their  own  rail* 
way, — and  that  they  were  entitled  to  haye  information  as  to  the  con- 
tents of  packed  parcels. 

1.  There  is  no  authority  to  show  that  a  carrier,  though  he  professes 
to  carry  to  a  place  out  of  the  realm,  is  himnd  to  aeeept  any  goods  that 
may  be  tendered  to  him  for  conveyanoe  to  such  extra-territorial  place. 
It  will  not  be  denied  that  the  general  rule  of  law,  is,  that  a  person  ex- 
ercising  a  trade  may  choose  with  whom  and  to  what  extent  he  will  deal : 
Blsee  V.  Gatward,  6  T.  R.  148.  The  only  exceptions  are  those  men- 
tioned by  Parke,  B.,  in  Muspratt  v.  Gregory,  1  M.  &  W.  653,t  when 
dealing  with  the  proposition  that  «<  goods  are  privileged  (from  distress) 
which  are  delivered  to  any  person  exercising  a  fvhlic  trade  or  employ- 
ment, or  to  be  earned^  wrought,  or  managed  in  the  way  of  his  trade  or 
employ."  «<I  may  observe,"  says  that  learned  judge,  <<  with  reference 
^QOA-i  to  *one  part  of  this  proposition,  that  there  appears  to  be  nodis- 
-'  pute  but  that  the  word  <  public'  is  to  be  understood  to  refer  to 
every  trade  or  employ  carried  on  generally  for  the  benefit  of  any  per- 
sons who  choose  to  avail  themselves  of  it,  as  distinguished  from  a  special 
employment  by  one  or  particular  individuals :  although  it  be  not  <  public' 
in  the  sense  that  all  the  King's  subjects  have  a  right  to  insist  on  the 
trader  accepting  their  goods,  and  that  an  indictment  or  action  would  lie 
if  he  did  not, — ^a  predicament  which  is  peculiar  at  this  day  to  an  inn- 
keeper, or  perhapi  a  earrier  al$o  :  though  Lord  Holt,  in  Lane  v.  Sir 
Robert  Cotton,  12  Mod.  484,(a)  considered  it  to  belong  to  all  other 

(a)  That  wu  an  aeUon  agaliut  the  pofi-master  general  to  reeover  the  ralne  of  Ezdieqner  Wli 
contained  in  a  letter  deliyered  to  a  deik  at  the  poet-ofliee,  and  loet  from  the  oflloe.  Lord  Holt 
■ays :  **  Wherever  maj  ralyeet  takee  upon  himielf  a  pahlio  truit  for  the  benefit  of  the  reft  of  hii 
fellow-eabjeets,  he  le  eo  ipso  bound  to  tenre  the  snbjeet  in  all  the  things  that  are  within  the  rcteh 
and  eomprehenfion  of  raeh  an  ofiee,  nnder  pain  of  an  aetion  againet  him ;  and  for  thai  Mf 
Keilwey,  60,  pL  i.  If  on  the  road  a  ehoe  fall  oif  my  hone,  and  I  oome  to  a  smith  to  haTe  one 
pat  on,  and  the  smith  refuse  to  do  it»  an  aetion  will  lie  against  him,  becaose  he  his  made  profei- 
sion  of  a  trade  whieh  is  for  the  pnblio  good,  and  has  thereby  ezpoeed  and  Tested  an  iatemt  of 
himself  in  all  the  king's  snbjcets  that  will  employ  him  in  the  way  of  hia  trade.  If  an  innkeeper 
refose  to  entertain  a  guest  where  his  hoose  is  not  foU,  an  aetion  will  lie  against  him,— Dyer,  IM; 
Oodb.  346 ;  Moore,  432;  1  Ventr.  333  ;  3  Bl.  Com.  155, 163,— and  so  against  a  carrier,  if  bit 
horses  be  not  loaded,  and  he  reftue  to  take  a  paeket  proper  to  be  sent  by  a  earner ;  and  I  haTS 
known  snob  actions  maintained,  though  the  cases  are  not  reported.  And,  why  should  not  so 
notion  lie  against  a  post-mister  here,  if  he  should  reAue  to  take  in  a  letter,  or  any  other  thinf 
proper  to  be  sent  by  post?  And,  doubtless,  an  notion  wnOd  lie  in  that  ease.  If  the  inn  be  foil, 
or  Uie  carrier's  horses  laden,  the  aetion  would  not  lie  for  such  refusal ;  but  one  that  has  made 
profession  of  a  public  employment  is  bound  to  the  utmost  extent  of  that  employment  to  serve 
the  public.  Surely,  then,  where  it  is  a  public  employment  created  by  law,  the  obligation  is  the 
greater ;  as,  if  the  sheriif  refuse  a  writ,  an  aetion  will  lie  against  him,  because  the  law  ehaigei 
him  with  an  employment  for  the  eouTenieney  and  good  of  the  public :  so,  here,  the  law,  Tii^  sa 
act  of  parliament,  charges  the  poet-master  with  an  employment  for  the  good  and  oonTcnienee  ef 
^e  public :  therefore  the  reason  is  the  same." 
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trades  whicb  a  man  professed  to  carry  on  for  all  persons  incliscrimi- 
nately."  The  obligation  as  to  the  smith  seems  to  be  not  quite  so  clear 
as  is  generally  assumed :  see  the  note  to  Parsons  v.  Oingell,  4  G.  B. 
655  (E.  0.  L.  R.  vol.  66).  What  is  the  ^foundation  of  the  ex-  p^g^g 
eeption  as  to  the  carrier  ?  It  is,  the  custom  or  law  of  the  realm  ^ 
as  applicable  to  the  particular  trade.  The  question  is,  how  far  that 
custom  or  law  territorially  extends.  The  very  statement  of  the  excep- 
tion goes  far  to  negative  the  proposition  contended  for  on  the  other 
side.  [IfAiTLB,  J. — In  former  times,  public  acts  of  parliament  were 
frequently  recited  in  declarations,  for  the  purpose  of  showing  a  duty 
to  do  the  thing  the  omission  to  do  which  was  complained  of.  A  decla- 
ration against  a  carrier  is  an  instance  of  the  same  kind,  only  stating  a 
common  law  instead  of  a  statutory  duty.  The  curtesy  of  England  is 
another  instance  of  the  same  kind.]  The  question  is,  whether  the  ob- 
ligations of  a  common  carrier  extend  to  places  where  the  carrier  is 
beyond  the  protection  of  the  laws  of  the  realm.  Is  it  reasonable  that 
he  should  be  an  insurer  to  that  extent  ?  A  carrier  may  determine  be- 
tween what  places  and  upon  what  terms  and  conditions  he  will  carry: 
but  the  law  does  not  allow  a  common  carrier  further  to  limit  his  liability. 
His  obligation  to  carry  as  an  insurer,  must  be  co-extensive  with  his 
obligation  to  receive  goods.  Jackson  v.  Rogers,  2  Show.  827,  is  the  only 
case  of  an  action  against  a  carrier  for  refusing  to  receive  goods,  until  we 
come  to  Johnson  v.  The  Midland  Railway  Company,  4  Sxch.  867.t  But 
these,  and  all  the  other  cases  which  have  any  bearing  on  the  question,  are 
cases  of  carriers  taithin  the  realm*  If  the  obligation  to  *carry  r^iooj^ 
as  an  insurer  be  confined  to  the  realm,  the  obligation  to  carry  ^ 
goods  against  his  will  must  be  equally  limited.  [GRBSdwsLL,  J. — ^Whal 
is  it  that  protects  the  carrier  from  absolute  and  unqualified  responsi* 
bility  for  the  performance  of  the  contract  he  has  entered  into  ?]  The 
custom  of  the  realm :  the  law  applicable  to  this  trade.  The  very  excep- 
tion of  the  King's  enemies,  shows  that  the  obligation  is  limited  to  the 
realm.  It  may  be  reasonable  that  a  common  carrier  should  be  bound 
to  protect  the  goods  against  robbers  within  the  realm.  He  has,  in  the 
case  of  a  robbery  under  certain  circumstances,  a  remedy  against  the 
handred.  Beyond  the  border,  the  danger  might  be  greater,  and  yet  he 
has  not  that  remedy.  The  point  did  not  arise  in  Benett  v.  The  Penin- 
nlar  and  Oriental  Steam-Boat  Company.  Morse  v.  Slue  is  in  truth  no 
authority  at  all  against  the  defendants.  The  loss  there  occurred  in  the 
River  Thames :  see  Bac.  Abr.  Carriere  (B) ;  1  Yentr.  120,  188.  In 
MoUoy,  De  Jure  Maritime,  Book  II.  c.  2,  §  2,  it  is  said :  «  This  case 
(Morse  v.  Slue)  is  not  to  be  measured  by  the  rules  of  the  Admiral  law, 
because  the  ship  was  infri  corpus  comitatfis."  «<  If  the  fault  be  com- 
mitted in  any  port,  haven,  river,  or  creek,  or  any  other  place  which  is 
infri  corpus  comitatfis,  the  common  law  shall  have  jurisdiction  to 
answer  the  party  damnified,  and  not  the  Admiralty.'*    Holt,  0.  J.,  in 
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Lane  v.  Sir  Bobert  Cotton,  12  Mod.  484,  Bays, — « In  the  case  of  Moaie 
V.  Slew,  if  the  ship  had  been  robbed  at  sea,  the  master  had  not  been 
answerable,  yet  he  was  chargeable  at  land."  [Willums,  J. — ^What 
was  the  precise  point  decided  in  Morse  v.  Sine  ?]  That  the  carrier 
was  liable  as  an  insurer.  [Williams,  J. — Lord  Holt  speaks  of  it  in 
Afihby  V,  White,  2  Lord  Baym.  938,  as  the  first  action  of  the  kind. 
Obbsswbll,  J. — He  says  the  same  thing  in  Goggs  v.  Bernard.]  The 
ground  of  the  liability  of  the  common  carrier  is  everywhere  put  upon  the 
public  nature  of  his  employment. 
MQtc}      *^'  ^^  ^^^^  question  is,  whether,  upon  the  facts  found  by  the 

^  arbitrator,  the  court  can  assume  that  the  defendants  are  common 
carriers  beyond  their  own  line,  in  the  sense  already  suggested.  The 
facts,  it  is  submitted,  negative  the  conclusion  that  they  are  common 
carriers  beyond  the  Bugby  station.  [Jbbvis,  G.  J. — ^The  case  shows 
that  they  did  in  fact  carry  beyond.]  It  may  be,  that,  if  the  company 
receive  the  goods,  they  may  be  bound  to  carry  them  to  their  ultimate 
destination :  but  the  measure  of  their  responsibility  is,  their  profession 
to  the  public ;  they  are  not  bound  to  accept  goods  for  carriage  beyond 
the  limits  of  their  own  line.  That  is  broadly  laid  down  by  Parke,  B., 
in  Johnson  v.  The  Midland  Bailway  Gompany,  4  Exch.  SGT.f 

8.  The  fifty-seventh  plea  would  have  been  a  perfectly  good  plea  if  it 
had  merely  contained  a  statement  of  the  facts  found  by  the  arbitrator,— 
that  the  defendants  inquired  the  contents  of  the  parcels,  that  the  plain- 
tiflf  did  not  give  them  that  information,  and  that  they  did  not  know  the 
contents.  It  is  quite  immaterial  that  the  defendants  refused  to  accept 
the  parcels  on  another  ground.  Is  a  landlord  the  less  justified  in  the 
eye  of  the  law  for  distraining  for  rent  in  arrear,  because  he  is  actuated 
by  malice  towards  his  tenant  7  [Gbbsbwbll,  J. — ^There,  the  fact  of  the 
rent  being  in  arrear  must  necessarily  be  part  of  the  motive.]  In  Bidg- 
way  V.  The  Hungerford  Market  Gompany,  8  Ad.  &  £.  171  (E.  G.  L.  B. 
vol.  80),  4  N.  &  M.  797,  it  was  held,  that  a  master  who  has  dismissed 
a  servant  may  justify  the  dismissal  by  showing,  that,  at  the  time  of  the 
dismissal,  he  knew  the  servant  to  have  committed  an  act  which  justified 
it ;  and  that  a  jury  ought  not  to  be  asked  whether  the  master  was  in- 
duced to  dismiss  him  by  that  act,  or  by  some  other  cause.  Spotswood 
V.  Barrow,  5  Exch.  110,t  is  a  still  stronger  case.  There,  to  an  action 
for  wrongfully  discharging  the  plaintiff  from  the  defendant's  service  as 
MQa-\  A  traveller  and  salesman,  the  defendants  ^pleaded,  that  the  plain- 

-'  tiff  refused  to  obey  the  lawful  and  reasonable  commands  of  the 
defendants  with  reference  to  the  pluntiff's  conduct  and  proceedings  in  the 
said  employ,  and  that  the  plaintiff  received  from  divers  customers  of  the 
defendants  divers  moneys  which  he  wrongfully  appropriated  to  his  own 
use,  wherefore  the  defendants  did,  hy  reaeon  of  the  premUee^  refuse  to 
continue  the  plaintiff  in  their  employ,  and  therefore  discharged  him. 
The  plaintiff  replied  de  i^jurid,  as  here.    At  the  trial,  it  was  proved 
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that  the  plaintiff  had  misappropriated  the  defendants'  moneys,  but  that 
the  fact  of  sneh  misappropriation  was  not  known  to  the  defendants  until 
after  they  had  discharged  the  plaintiff:  and  it  was  held,  that,  the  de- 
fendants haying  jostifiable  caose  for  discharging  the  plaintiff,  the  jndge 
was  wrong  in  leaving  it  to  the  jury  to  say  whether  they  discharged  hkn 
for  that  cause ;  for,  that  their  motive  and  intention  was  not  in  issue 
under  the  replication  de  injurift.  And  see  Baillie  v.  Eell,  4  N.  G.  688, 
6  Scott,  879,  and  Gussons  v.  Skinner,  11 M.  ft  W.  lei.f  The  judgment 
of  Best,  C.  J.,  in  Riley  v.  Home,  5  Bingh.  217  (E.  0.  L.  R.  vol.  15), 
2  M«  fc  P*  881  (E.  C.  L.  B.  voL  17),  is,  however,  an  express  authority 
in  favour  of  the  principle  upon  which  this  plea  xiBsts.  Although  some 
part  of  it  is  obiter,  it  is  nevertheless  all  deserving  of  great  attention. 
He  begins  with  a  general  view  of  the  liability  of  carriers.  *<  To  give 
proper  security  to  property,"  he  says,  <<the  law  has  added  to  that  re- 
8p<xiaibility  of  a  carrier  which  immediately  arises  out  of  his  contract 
to  carry  for  a  reward,  via.  that  of  taking  all  reasonable  care  of  it, 
the  responsibility  of  an  insurer.  From  his  liability  as  an  insurer,  the 
carrier  is  only  to  be  relieved  by  two  things,  both  so  well  known  to  all 
the  country  when  they  happen,  that  no  person  would  be  so  rash  as 
to  attempt  to  prove  that  they  had  happened  when  they  had  not,  vis. 
the  act  of  God,  and  of  the  King's  enemies.  As  tiie  law  makes  the 
carrier  an  insurer,  and  as  the  goods  he  carries  may  be  injured  or  de- 
stroyed by  many  accidents  *against  which  no  care  on  the  part  r^tOQ? 
of  the  carrier  can  protect  them,  he  is  as  much  entitled  to  be  paid  ^ 
a  premium  for  his  insurance  of  their  delivery  at  the  place  of  destination, 
as  for  the  labour  and  expense  of  carrying  them  there.  Indeed,  besides 
the  risk  that  he  runs,  his  attention  becomes  more  anxious,  and  his 
journey  is  more  expensive,  in  proportion  to  the  value  of  his  load.  If 
he  has  things  of  great  value  contained  in  such  small  packages  as  to  be 
objects  of  theft  or  embezzlement,  a  stronger  and  more  vigilant  guard 
is  required,  than  when  he  carries  articles  not  easily  removed,  and  which 
offer  less  temptation  to  dishonesty.  He  must  take  what  is  offered  to 
him,  to  carry  to  the  place  to  which  he  undertakes  to  convey  goods,  if 
he  has  room  for  it  in  his  carriage.  The  loss  of  one  package  might  ruin 
him.  By  means  of  negotiable  bills,  immense  value  is  now  compressed 
into  a  very  small  compass ;  parcels  containing  these  bills  are  continually 
sent  by  common  carriers.  As  the  law  compels  carriers  to  undertake  for 
the  security  of  what  they  carry,  it  would  be  most  unjust  if  it  did  not 
afford  them  the  means  of  knowing  the  extent  of  their  risk."  And,  after 
observing  upon  the  case  of  Batson  v.  Donovan,  4  B.  ft  Aid.  21  (E.  C. 
L.  £•  vol.  6),  he  adds :  <<  A  carrier  has  a  right  to  know  the  value  and 
quality  of  what  he  is  required  to  carry.  If  the  owner  of  the  goods  will 
not  tell  him  what  the  goods  are,  and  what  they  are  worth,  the  carrier 
may  refuse  to  take  charge  of  them :  but,  if  he  do  take  charge  of  them« 
he  waives  his  right  to  know  the  contents  and  value."    And  he  opn- 
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clodes  hir  general  obseryations  thus: — «We  bave  established  these 
points, — that  a  carrier  is  an  insurer  of  the  goods  that  he  carries, — that 
he  is  obliged,  for  a  relisonable  reward,  to  carry  any  goods  that  are 
offered  him,  to  the  place  to  which  he  professes  to  carry  goods,  if  his 
carriage  will  hold  them,  and  he  is  informed  of  their  quality  and  value, — 
that  he  is  not  obliged  to  take  a  package,  the  owner  of  which  will  not 
^gyoQ-i  ^inform  him  what  are  its  contents,  and  of  what  value  they  are, — 
-'  that,  if  he  do  not  ask  for  this  information,  or  if,  when  he  asks 
and  is  not  answered,  he  still  takes  the  goods,  he  is  answerable  for  their 
amount,  whatever  that  may  be, — ^that  he  may  limit  his  responsibiKty  ts 
an  insurer,  by  notice;  but  that  a  notice  will  not  protect  him  sgainst 
the  consequences  of  a  loss  by  gron  negligence."  These  positions  are 
supported  by  numerous  authorities.  <«  If  a  box  b  delivered  generally  to 
a  carrier,  and  he  accepts  it,  he  is  answerable,  though  the  party  did  not 
tell  him  there  was  money  in  it.  But,  if  the  carrier  asks,  and  the  other 
says,  no ;  or,  if  he  accepts  it  conditionally,  provided  there  is  no  money 
in  it ;  in  either  of  these  cases,  the  carrier  is  not  liable :"  Per  King,  G. 
J.,  Titchburne  v.  White,  1  Stra.  145 ;  cited  Bac.  Abr.  Oarrien  (B). 
The  doctrine  of  Best,  G.  J.,  in  Riley  v.  Home,  is  adopted  by  Dr.  Story 
in  his  Law  of  Bailments,  5th  edit.,  Gh.  YI.,  Act.  YIII.,  §  491.  There 
are  many  reasons  why  this  information  should  be  given :  the  giving  it 
would  determine  the  carrier  as  to  the  most  convenient  place  for  stowing 
the  goods;  whereas,  the  withholding  it  might  occasion  injury  to  the 
goods  of  others.  If  it  be  said  that  the  plaintiff  might  not  be  of  ability 
to  give  the  required  information,  the  answer  is,  that  the  ancient  law  did 
not  contemplate  such  a  dealing  as  is  disclosed  in  this  case. 

Brown^  in  reply. — Upon  general  principles,  the  carrier  must  be  bound 
to  accept  all  goods  reasonably  tendered  to  him  for  conveyance  to  the 
places  to  which  he  professes  to  carry ;  and  that  whether  some  of  them 
be  beyond  the  limits  of  the  realm  or  not.  Here,  the  statement  in  the 
case  clearly  shows  that  the  company  did  hold  themselves  out  as  carriers 
to  Sheffield  and  to  Glasgow.  Then,  the  57th  plea  is  a  bad  one  in  point  of 
law;  and  it  was  disproved.  No  case  is  to  be  found  where  it  has  been 
^Qog-i  ^distinctly  held  that  the  carrier  is  in  all  cases  entitled  to  inquire 
^  into  the  contents  of  packages.  And  the  finding  of  the  arbitrator 
dearly  and  conclusively  shows  that  it  was  not  the  refusal  to  inform  the 
defendants  what  were  the  contents  of  the  packages  that  induced  them 
to  decline  to  carry  them,  but  the  communication  to  them  of  the  fact 
that  they  were  <«  packed  parcels."  Besides,  the  case  finds  that  die 
inquiry  was  put  to  the  plaintiff  alone,  and  to  no  one  besides.  The  cases 
cited  to  show  that  the  dismissal  of  a  servant  may  be  justified  on  a  dif- 
ferent ground  from  that  alleged  at  the  time,  can  have  no  application  at 
all  to  a  case  of  this  sort. 

Jbrvis,  0.  J. — ^I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment.    The  effect  of  the  86th,  87th,  and  89th  sections  of  the 
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JBUilwaj  Olftuses  Oonsolidation  Act,  8  ft  9  Vict.  c.  20,  is,  to  pat  these 
defendiuitB  upon  the  footing  of  coDLinon  carriers ;  and  the  question  is, 
whether,  viewing  them  in  that  character,  they  are  liable  to  this  action. 

1.  Upon  the  facts  submitted  to  us,  I  am  of  opinion  that  they  are 
liable  upon  the  first  count.  Holding  themselves  out  as  common  carriers 
in  England,  and  professing  as  such  to  carry  goods  from  London  to 
Glasgow,  they  are  liable  to  an  action  for  refusing  to  accept  goods  to  be 
carried  between  those  termini.  It  is  not  denied, — although  the  autho- 
rities  on  the  subject  are  neither  numerous  or  satisfactory, — that,  if  a 
man  holds  himself  out  as  a  common  carrier  between  two  places  which 
are  within  the  realm,  he  is  bound  to  carry  all  goods  (within  reasonable 
limits)  that  may  be  tendered  to  him  to  be  carried  between  those  places. 
The  only  question  that  arises  upon  this  part  of  the  case,  is,  whether 
that  rule  applies  where  one  of  the  termini  is  a  place  out  of  England.  I 
am  of  opinion  that  it  does.  Where  a  party  who  holds  himself  out  as  a 
common  carrier  accepts  goods,  the  ♦common  law, — that  is,  the 
law  founded  upon  the  custom  of  the  realm,— engrafts  upon  such 
acceptance  a  contract  to  carry  safely  and  to  insure,  subject  only  to  two 
exceptions,  via.,  the  act  of  God,  and  the  Queen^s  enemies.  It  was 
admitted  in  the  course  of  the  argument,  and  indeed  it  could  not  be 
denied,  that,  if  the  defendants  had  accepted  the  goods  in  London,  the  com- 
mon law  obligation  to  carry  them  to  Glasgow  would  have  attached.  The 
case  of  Morse  v.  Slue,  1  Yentr.  190,  T.  Raym.  220,  1  Mod.  85,  2 
Keble,  866,  8  Eeble,  75,  112,  185,  2  Levins,  69,  is  admitted  to  be  an 
authority  to  that  extent :  and  MoUoy's  commentary  on  that  case  puts 
the  matter  beyond  doubt.  If,  then,  it  is  admitted,  that,  when  once  the 
defendants  have  held  themselves-  out  to  be  common  carriers,  there  is 
engrafted  upon  their  acceptance  of  the  goods  to  be  carried  a  common' 
law  liability  to  earry  to  all  places  to  which  they  profess  to  carry,  even 
if  one  of  those  places  should  be  beyond  the  confines  of  the  realm,  it 
would  seem  that  they  must  equally  take  upon  themselves  the  other 
part  of  the  common  law  liability  of  carriers,  viz.,  an  obligation  to 
oeeept  all  goods  which  are  reasonably  offered  to  them  for  conveyance 
to  and  from  the  places  to  which  they  profess  to  carry,  whether  one 
of  those  places  be  without  the  realm  or  not.  I  therefore  think  the 
first  count  is  a  perfectly  good  count,  and  that  the  defendants  are  liable 
for  their  breach  of  the  duty  which  the  common  law  casts  upon  them, — 
they  having  held  themselves  out  as  common  carriers  of  goods  for  hire 
between  London  and  Glasgow, — in  refusing  to  accept  the  plaintiff's 
goods  for  that  purpose. 

2.  The  second  point  is  disposed  of  by  the  evidence,  which  clearly 
shows  that  the  defendants  are  common  carriers,  not  from  London  to 
Rugby  only,  but  thence  on  to  Sheffield.  They  are  carriers  of  packed 
parcels  to  Sheffield.    It  is  found  by  the  arbitrator  that  their  practice 
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It  ig  tme,  the  case  also  finds  that  directions  were  given  by  the 


committee  of  management,  in  September,  1849,  that  packed  pareeb 
•honld  in  fatnre  be  booked  only  to  the  terminns  of  the  company's  own 
line, — Rngby:  but  that  is  directly  in  contradiction  to  that  which  is 
found  to  have  been  their  uniform  coarse  of  practice  with  regard  to  all 
the  rest  of  the  public.  They  cannot  by  law  be  permitted  to  aay  to 
ninety-nine,  we  will  carry  for  you  to  Sheffield,  and,  to  the  hundredth, 
we  will  only  carry  for  you  to  Rugby.  Being  common  carriers,  they  are 
bound  to  afford  the  same  facilities  to  all  those  who  choose  to  employ 
them  to  carry.  And,  it  being  found  by  the  case  that  they  have  always 
carried  parcels,  whether  packed  or  otherwise,  for  the  rest  of  the  pablie, 
to  Sheffield,  it  is  not  competent  to  them  to  turn  round  upon  the  plain- 
tiff to  say  that  they  do  not  profess  to  carry  beyond  Rngby :  they  are 
bound  to  deal  with  him  in  that  respect  as  they  do  with  the  rest  of  their 
customers. 

S.  As  to  the  third  point, — ^I  am  of  opinion  that  the  fifty-seventh  plea 
is  a  bad  plea.  No  authority  has  been  cited  to  show  that  a  earner  is  in 
all  cases  entitled  to  know  the  nature  of  the  goods  contained  in  the  pack- 
ages which  are  tendered  to  him  to  be  carried :  and  there  seems  to  be  no 
reason  why  he  should  be.  The  act,  in  s.  105,  provides  expressly  for  daa^ 
gerous  packages.  So  also  with  regard  to  goods  of  a  peculiar  value,  or  <^ 
a  particular  description,  if  their  value  be  not  disclosed  at  the  time  thej 
are  delivered  to  the  company,  the  law  likewise  provides  a  remedy ;  the 
liability  of  the  company  is  qualified,  and  the  party  sending  them,  is,  by 
reason  of  the  concealment,  prevented  from  recovering  the  full  value  of 
the  goods.  At  all  events,  if  it  be  reasonable  that  the  carrier  should  ia 
any  case  be  informed  of  the  nature  and  contente  of  a  package,  the  pies 
should  have  distinctly  alleged  that  there  was  reasonable  ground  for  re- 
^oQo-i  <iuif  ii^g  *that  information  here.  Instead  of  that,  this  plea  founds 
^  itself  upon  the  broad  and  general  proposition,  that,  whatever  be 
the  nature  or  quality  of  a  package  delivered  to  a  carrier,  he  is  not  bound 
to  receive  it,  unless  informed  of  the  description  of  its  contents.  That 
proposition  involves  consequences  so  highly  inconvenient  as  in  my  jndg- 
ment  to  require  authority  to  sustain  it.  None  has  been  shown.  I  there- 
fore think  the  plea  bad.  If  it  were  necessary,  I  should  also  say  that  it 
is  negatived  by  the  finding  of  the  arbitrator. 

Maulb,  J. — ^I  also  am  of  opinion  that  the  plaintiff  in  this  case  is  en- 
titled to  judgment.  1.  The  defendants  are  charged  as  common  oarriers 
from  London  to  Glasgow ;  and  the  contention  on  their  part,  is,  diat  the 
action  is  founded  on  the  custom  of  the  realm,  and  that  the  custom  of  the 
realm  does  not  apply  to  the  case  of  a  carrier  who  carries  from  a  place 
that  is  within  to  a  place  that  is  without  the  realm  of  England.  No  au- 
thority whatever  has  been  cited  in  support  of  that  proposition;  and  the 
case  of  Morse  v.  Slue  seems  to  be  opposed  to  it.    The  onlj  ctifferoice 
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between  that  case  and  the  present,  is,  that  there  the  goods  were  (KscepUd^ 
whereas  this  is  the  case  of  a  refusal  of  the  cwner  to  take  the  goods.  Bj 
the  general  law,  a  common  carrier  is  liable  to  an  action,  if  he,  without 
sufficient  reason,  refuses  to  take  goods  of  the  description  which  he  is  in  the 
habit  of  carrying.  I  see  no  reason  why  that  rule  should  not  apply  where 
the  further  terminus  is  out  of  the  realm.  There  is  no  direct  authority 
either  way ;  but  Morse  v*  Slue  shows,  that,  so  far  as  regards  one  of  the 
common  law  liabilities  of  a  carrier, — the  obligation  to  take  care  of  the 
goods,-^the  custom  of  the  realm  does  apply  where  the  terminus  of  the 
Toyage  is  out  of  England.  Some  attempt  has  been  made  on  the  part  of 
the  defendants  here  to  show  that  it  is  unreasonable  that  this  should  be 
60,  because ;  if  they  *are  liable  to  all  the  responsibilities  of  common  r^M 
carriers,  for  not  receiving  goods  for  conveyance  from  London  to  ^ 
Olasgow,  it  would  follow  that  they  must  be  liable  as  insurers,  as  well  on 
that  part  of  the  journey  which  is  out  of  the  realm,  as  on  that  which  is 
within  it.  A  common  carrier,  it  is  said,  is  liable  as  an  insurer  for  not 
delivering  goods ;  therefore,  one  who  is  not  liable  for  non-delivery  is  not 
a  common  carrier,  and,  consequently,  not  liable  for  refusing  to  accept 
goods.  I  deny  the  truth  of  the  position  that  a  man  who  is  not  an  in* 
surer  is  therefore  not  a  common  carrier.  A  common  carrier  who  gives 
no  notice  limiting  his  responsibility,  is  an  insurer:  but,  if  he  gives  notice 
that  he  will  contract  only  to  a  limited  extent,  and  with  respect  to  articles 
of  a  given  value,  he  ceases  to  be  an  insurer  beyond  that,  though  in  all 
other  respects  he  remains  a  common  carrier.  That  answers  the  argument 
as  to  the  hardship  of  the  case.  Assuming  that  there  is  difficulty  or 
danger  in  crossing  the  Scottish  border,  the  carrier  might  guard  himself 
against  that  by  specially  providing  that  he  will  not  be  responsible  for 
thefts  taking  place  on  the  other  side  of  the  Tweed.  If  he  does  not  do  so, 
it  is  because  he  thinks  the  sum  he  charges  for  the  carriage  is  an  ample 
recompense  for  the  additional  risk.  I  therefore  think  that  argument  thus 
receives  a  substantial  answer.  These  defendants  are  common  carriers, 
and  liable  as  such  in  the  same  manner  and  to  the  full  extent  that  by  the 
law  of  England  any  other  comipon  carriers  are  liable ;  and  therefore  they 
are  bound  to  accept  all  goods  reasonably  tendered  to  them  for  convey- 
ance between  the  places  to  which  they  profess  to  carry. 

2.  As  to  the  second  point, — there  is  no  doubt  the  defendants  are 
carriers  from  London  to  Sheffield.  They  hold  themselves  out  as  such, 
and  in  point  of  fact  do  carry  from  London  to  Sheffield.  I  think  they 
had  no  right  to  object  to  receive  a  parcel  because  it  is  a  *<<  packed  r^nat 
parcel."  Lideed,  they  seem  to  have  had  some  misgivings  on  the  ^ 
subject ;  for,  when  the  person  to  whom  the  parcel  was  tendered  asked 
if  it  was  a  packed  parcel,  and  was  answered  in  the  affirmative,  he  went 
further,  and  inquired  what  were  the  contents  of  each  enclosed  parcel, 
though  he  must  have  been  well  aware  that  the  plaintiff  could  not  givd 
the  information.    The  questions  whether  the  defendants  are  coilimor 
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carriers,  and  whether  they  are  entitled  in  all  cases  to  know  the  contents 
of  parcels  sent  to  them  for  conveyance,  were  very  fully  argued.  Bat 
the  question  whether  they  have  a  right  to  make  a  difference  in  respect 
of  the  same  goods,  because  in  the  one  case  "  packed,"  that  is,  belonging 
to  different  consignees,  and  in  the  other  not  <<  packed,"  but  all  belong- 
ing to  one  person,  has  been  rather  delicately  handled.  The  only  object 
of  such  a  proceeding  on  the  part  of  the  company  could  be,  unfairly  to 
hamper  the  trade  of  a  rival  carrier. 

8.  Then,  as  to  the  fifty-seventh  plea.  It  states,  that,  at  the  time  of 
.tha  making  of  the  tender  of  the  package  in  the  count  mentioned,  the 
defendants  requested  the  plaintiff  to  inform  them  of  the  contents  of  such 
package,  with  which  request  the  plaintiff  refused  to  comply,  and  required 
the  defendants  to  receive  such  package,  and  to  carry  the  same,  without 
being  informed  of  its  contents,  and  that  therefore,  and  because  the  d^ 
fendants  did  not  know  what  the  package  contained,  they  refused  to 
receive  it.  Now,  I  conceive  that  the  allegation,  that,  because  the 
defendants  did  not  know  what  the  package  contained,  they  refused  to 
receive  it,  is  an  allegation  both  that  they  did  not  know  its  contents, 
and  that  they  refused  to  receive  and  carry  it  far  that  rea$an.  That  is 
the  obvious  meaning  of  the  plea.  To  sustain  it,  we  must  be  prepared 
to  hold  that  the  carrier  has  in  all  cases  a  right  to  be  informed  as  to  the 
contents  of  packages  brought  to  him,  and  may  refuse  to  carry  them  if 
^oge-i  ^^^  "^information  is  withheld.  There  is  not  a  shadow  of  autho* 
-'  rity  to  sustain  that  position,  except  the  dictum  of  Best,  G.  J.,  in 
Riley  v.  Home ;  and  it  is  a  proposition  which  in  its  generality  cannot 
stand  the  test  of  reasoning.  To  make  the  plea  a  good  one,  it  ought  to 
hav«  alleged  some  ground  for  the  making  of  the  inquiry ;  and,  as  none 
is  suggested,  it  must  be  considered  that  there  was  no  special  ground. 
No  doubt,  if  there  is  any  inconvenient  or  improper  packing,  or  any  it- 
ception  as  to  the  value  of  the  article,  the  defendants  may  not  be  liable 
for  damage  done  to  it.  With  regi^'d  to  diamonds  and  other  valuable 
commodities,  there  is  a  limit  proviiiied  by  the  acts  of  parliament.  So, 
as  to  dangerous  goods, — ^by  s.  105  of  the  8  &  9  Vict.  c.  20,  the  com- 
pany may  refuse  to  take  any  parcel  that  they  suspect  to  contain  goods 
of  a  dangerous  nature,  or  require  the  same  to  be  opened  to  ascertain 
the  fact.  But,  to  say  that  the  company  may  in  all  cases  insist  upon 
being  informed  of  the  nature  and  contents  of  every  package  tendered  to 
them,  as  a  condition  of  their  accepting  it,  seems  to  me  to  be  a  proposi- 
tion that  is  perfectly  untenable.  I  think,  therefore,  that  the  57th  plea, 
which  sets  up  a  refusal  to  carry,  upon  a  ground  which  is  not  valid  in 
point  of  .law,  is  a  bad  plea,  and,  consequently,  that  the  plsdntiff  is  enti- 
tled to  suooeed. 

Grb3SWBIiL,  J. — I  am  entirely  of  the  same  opinion.  The  first  ques- 
tion is,  whether  the  defendants  are  to  be  considered  as  carriers  from 
Loudon  to  Glasgow,  and  from  London  to  ShefiSeld,  respectively.    I 
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think  they  are.  The  arbitrator  finds,  that,  although  the  defendants' 
line  ends  at  Preston  and  Ragbjr,  respectively,  jet  they  have  always 
been  accustomed  to  book  and  receive  passengers,  packages,  and  goods 
through  to  both  places,  receiving  the  price  of  carriage  for  the  whole 
distance.  He  further  finds  that  <<  parcels  booked  by  the  defendant 
throagh  to  Sheffield  or  Glasgow  are  entered  in  a  ^Sheffield  or  r^tona 
Glasgow  way-bill,  and  pass  through  in  a  Sheffield  or  Glasgow  '- 
van  belonging  to  the  defendants  the  entire  distance,  without  disturbance 
or  delay," — the  van  being  locked,  and  a  key  kept  by  the  defendants,  or 
their  agents,  only  in  London  and  at  Sheffield  or  Glasgow,  as  the  case 
may  be.  All  that  is  done  when  the  van  reaches  the  end  of  the  defend- 
ants' line,  is,  that  the  locomotive  power  of  another  company  is  applied 
to  it  to  convey  it  to  its  ultimate  destination.  There  can  be  no  doubt 
that  the  defendants  were  in  fact  carriers  from  London  to  Sheffield  and 
Glasgow.  Then,  it  is  said  that  they  cannot  be  eomman  carriers  from 
London  to  Glasgow,  because  a  portion  of  the  latter  journey  is  beyond 
the  confines  of  England.  I  apprehend,  however,  it  is  clear  that  the 
defendants  may  be  common  carriers  out  of  the  realm  as  well  as  within 
it.  A  common  carrier  is  one  who,  in  the  language  of  Lord  Holt,  in 
Coggs  V.  Bernard,  2  Lord  Baym.  909,  exercises  a  public  employment ; 
and  the  law  charges  him  <*  to  carry  goods,  against  all  events,  but  acts 
of  God,  and  of  the  enemies  of  the  King."  Morse  v.  Slue  is  a  direct 
authority,  that,  though  the  contract  be  to  carry  to  a  place  out  of  the 
kingdom,  the  liability  of  the  common  carrier  attaches  to  them  as  to  one 
incident,  via.,  the  obligation  safely  to  carry  and  deliver :  and,  if  so,  I 
cannot  see  why  the  other  incident,  viz.,  the  obligation  to  accept  goods 
for  conveyance,  where  offered  in  a  reasonable  time,  and  under  reason- 
able eircomstances,  should  not  also  attach.  That  being  so,  what  is  the 
reason  assigned  for  the  defendants'  refusal  to  accept  the  goods  in  this 
case  ?  And  that  brings  us  to  the  fifty-seventh  plea,  which  in  substance 
states,  that  the  ground  of  the  defendants'  refusal  to  accept  the  goods, 
was,  the  omission  on  the  part  of  the  plaintiff  to  inform  them  of  the 
nature  and  contents  of  the  packages.  There  is  nothing  alleged  in  the 
plea  to  show  that  it  was  essential  that  the  defendants  should  receive 
this  information ;  *nor  is  any  reason  assigned  for  asking  for  it.  r^^oQm 
The  plea,  therefore,  is  much  too  large,  and  is  bad  in  law.  *- 

WiLLiAHS,  J. — I  am  of  the  same  opinion.  The  first  point  arises  upon 
the  record,  which  raises  the  question  whether  an  action  for  refusing  to 
accept  goods  offered  to  him  for  conveyance,  lies  against  one  who  holds 
himself  out  as  a  common  carrier,  where  one  of  the  termini  of  the  jour- 
ney is  out  of  the  realm  of  England.  I  am  of  opinion  that  it  does.  It 
is  insisted,  on  the  part  of  the  defendants,  that  the  case  of  Morse  v.  Slue 
does  not  apply,  because  there  it  appears  that  the  loss  occurred  within 
the  body  of  an  English  county.  That  case  is  so  unsatisfactorily  re- 
ported, that  it  is  not  easy  to  discover  what  was  actually  decided.    But, 
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npon  principle,  it  seems  to  me  that  it  would  be  anreasonable  and  oojost 
that  the  common  law  liability  should  not  attach  where  the  carrier  hu 
received  the  goods.  As  to  the  second  point, — ^whether  the  defendantt 
are  chargeable  as  common  carriers  beyond  the  limits  of  their  own  raO- 
way, — the  eyidence  clearly  shows  that  they  held  themselves  out  to  be, 
and  actually  were,  common  carriers  from  London  to  Sheffield.  Whether 
they  are  carriers  on  their  own  line  or  on  the  lin6  of  another  company, 
is  quite  immaterial.  They  profess  to  carry,  and  do  carry,  the  wbole 
distance.  As  to  the  third  point,  the  fifty-seventh  plea  b  I  think 
clearly  bad,  in  the  general  form  in  which  it  is  framed.  It  cannot  be  t 
good  plea,  unless  it  be  law,  that  carriers,  under  all  circumstances,  hire 
a  right  to  be  informed  of  the  contents  of  every  pared  that  is  submitted 
to  them,  before  they  can  be  compelled  to  carry  it.  For  these  reasons, 
I  think  the  plaintiff  is  entitled  to  judgment. 

Judgmetit  for  the  plaintiff. 

A  oommon  OMniar  Is  bound  to  rooeiro  and  The  bn&or  ti  not  boand  to  itate  the  oontatt 

mrrj  goodf  only  whon  offend  hf  their  owner  or  vnloo  of  n  pnekngo  doKrored  to  b  eomnsn 

pr  hii  Mithorisod  ngont»  and  then,  only  upon  ennrior;  bat  if  ho  is  naked^  ho  ii  bond  to 

poymont  for  the  evringo  in  ndTaaoe,  if  ro*  nntwer  tmly :  Phillips  v.  Esiis,  8  Piok.  183 ; 

qoirod :  Fitoh  •.  Newbarj,  1  Doagins,  1.  Fisk  o.  ChnpUMUi,  2  KoUy,  349. 


*2981  *^^^^^^  "^  Others,  Appellants,  FOTHEBOILL,  Bespond- 
-'  ent.    Jan.  24. 

The  saperlor  eovrli  hnTO  no  Jviisdietiont  vnder  Ihe  IS  4  U  Ylei.  c  61, «.  H  tohsvsaqiH 

from  a  deeision  of  the  oonnty  oonrt  npon  an  intefpleader  svmmons. 
Quctre,  as  to  ooits,  whore  an  appeal  is  straok  ont^  without  argument  on  the  gnvnd  «f  Wnt  vf 

jniisdietion. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  conrt 
of  Cheshire  holden  at  Hyde,  in  an  interpleader  in  respect  of  goods  tfcken 
in  execution  under  a  judgment  of  that  court,  and  in  which  plaint  tie 
claimants  of  the  goods,  the  now  appellants,  were  plaintiffs,  and  the  exe- 
cution-creditor, the  now  respondent,  was  defendant. 

Atkifwmj  Serjt.,  for  the  respondent,  objected,  on  the  authority  of 
Beswick,  App.,  Boffey,  Besp.,  9  Exch.  S15,t  that  no  appeal  lies  from 
the  decision  of  a  county  court  judge  on  an  interpleader  proceeding  aris- 
ing out  of  a  claim  to  goods  taken  in  execution  to  satisfy  a  judgment  of 
the  county  court.  [Jervis,  C.  J. — We  hold  ourselves  bound  by  a 
judgment  of  a  court  of  co-ordinate  jurisdiction,  where  the  matter  is  on 
the  record.     I  think  we  ought  to  hear  this.] 

Cowling,  who  appeared  for  the  appellants,  admitted  that  he  could  not 
contend  against  the  decision  in  Beswick  v,  Boffey,  the  ground  of  irhich 
Vas,  that  an  appeal  is  only  giyen  by  the  IS  k  14  Vict.  c.  61,  s.  14,  to 
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« the  parties  in  a  eaiiM/'  and  a  claimant  nnder  an  interpleader  proceed- 
ing is  no  party  to  the  Mosey  bnt  in  the  same  position  as  a  claimant 
under  an  interpleader  summons  in  the  superior  eoortSi  who  eannot 
Vrtng  error,  or  tender  a  bill  of  ezoeptions.  Bat,  he  sabmitted,  that^ 
tnasmneh  as  both  parties  had  oome  under  a  mistakoi  and  there  was 
nothing  for  the  court  to  decide,  no  costs  of  Ae  appeal  should  be  allowed 
to  the  respondent. 

^Aikuiianj  Seijt. — ^The  Court  of  Exchequer  in  Berwick  v*  Bof*  r^ioon 
fey  disanssed  the  appeal  widi  costs ;  and  this  cenrt  has  more  '- 
than  once  expressed  a  desire  that  there  should  be  uniformity  of  practice 
on  the  8ub}ect«(a)  Oosts  sere  always  awarded  to  the  rsepondesit»  where 
the  appesl  is  dismissed.  {Jolyis,  C.  J. — Sq>poae  we  made  an  order 
fbr  eeets,  how  would  you  enforce  it?  We  have  no  snmmary  jurisdiction 
over  the  party.]    An  attachment,  it  is  ooneeired,  would  lie. 

Janvia,  C.  J. — ^Haiing  no  jurisdiction  in  the  matter,  wo  do  not  hear 
the  appeaL  Without  saying  whether  or  not  we  have  power  te  award 
oesta  in  such  a  case,  we  will  content  ourselves  with  dismissing  the  appeal, 
aayiog  notUng  about  coBts.(i) 

The  rest  of  the  court  concurring,  Appeal  dismissed. 

(a)  See  Gibbon,  App.,  Gibbon,  Refp.,  13  0.  B.  206  (B.  C.  L.  R.  toL  76),  and  Leidman,  App., 
Sehults,  Resp.,  14  C.  B.  88»  51  (B.  C.  L.  B.  toL  78). 

(6)  In  Bwton,  App.,  Bkkt,  Roip.,  11  0.  B.  47  (X.  C*  L.  B.  toL  78),  the  nppeal  (under  Um 
.cqp^aiion  mei,  6  4  7  Viet  «.  18),  wm  Mmek  out,  bat  no  ooiti  giren. 


*CABALLERO  v.  ^ATEB.    Jan.  28.  ["^800 

fh«  deeiantien  Ml  ooi  na  nfiMment  between  A.  (the  plaintiff)  of  the  fint  pert,  and  B.  of  the 
aeoond  port,— iigned  hj  B.  and  C.  (the  defendant)— whereby  A.  agreed  to  let  premiiee  to 
B.  at  n  eeitain  rent,  payable  qoarterly,  and  eondnding  ai  foOowi  :^«  And  €.  doea  alio  agroa 
end  ndettnke  to  ioa  the  not  paid  qnar*arly  by  the  aald  B.,  or  otbenviae  doea  agree  to  pajr 
the  Mid  rent  quarterly  for  the  raid  B."  ATorment,  that  B.  entered,  and  that  three  qnartenT 
rent  were  in  arrear:  breaeh,  that  neither  B.  ^pr  C.  had  paid  the  same :— Held,  on  demnrrer, 
thni  a  enfieient  eonsideiation  for  the  defmdatfi'a  promifo  appoared  by  mtnuntj  ImpUeatiAn 
tnm  the  inatmment  let  ont^ 

This  was  an  action  upon  a  guarantee. 

The  declaration  stated  that  an  agreement  m  writing  was,  on  the  19th 
of  August,  1852,  made  by  and  between  the  plaintiff,  one  Darid  Thom- 
son, and  the  defendant,  which  said  agreement  was  and  is  in  the  words 
and  figures  and  to  the  tenor  and  effect  following,  that  is  to  say, — 
Memorandum  of  an  agreement  made  this  19th  day  of  August,  1852, 
between  Madame  Mary  Ann  Caballero  of  the  one  part,  and  David 
Thomson  of  the  other  part,  as  follows :  the  said  Madame  Mary  Ann 
Oaballero  agrees  to  let,  and  the  said  Darid  Thomson  agrees  to  take  and 
hire,  all  that  messuage  or  dwellinj;-house  and  premises  thereto  belong- 
ing, rituated  facing  the  Common,  Tunbridge  Wells,  called  No.  1,  Aodc 
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Lodge,  together  with  all  the  furniture,  fixtures,  crockery,  and  all  other 
things  mentioned  and  comprised  in  the  inventory  handed  over,  at  the 
yearly  rent  of  60^,  to  be  paid  quarterly,  vis.  IIL  10«.  every  three 
months,  commencing  on  the  15th  day  of  July  last,  clear  of  all  rates  and 
taxes ;  and  the  said  David  Thomson  agrees  to  deliver  up  possession  and 
quit  the  said  dwelling-house  and  premises  thereto  belonging,  on  receiv* 
ing  six  months'  notice  previous  to  the  expiration  of  any  one  yeac^ 
together  with  the  fixtures,  furniture,  &c.,  as  named  in  the  said  inven- 
tory, in  as  good  a  condition  as  the  same  now  are  (reasonable  wear  and 
tear  excepted),  and  shall  and  will  replace  any  of  the  china,  glass,  or 
other  utensils  that  shall  be  broken  or  otherwise  damaged;  and  the  said 
David  Thomson  further  agrees  not  to  cut,  lop,  or  top  any  of  the  trees 
or  shrubs  on  the  said  premises,  without  obtaining  in  writing  the  consent 
*3011  *^^  ^^^  ^^^^  Madame  Mary  Ann  Caballero,  or  her  agent,  to  do 
-*  so,  and  under  this  agreement  to  forfeit  52.  to  the  said  Madame 
Mary  Ann  Caballero  for  each  and  every  such  ofience :  and  Mr*  Michael 
•Thring  Slater  does  also  agree  and  undertake  to  see  the  rent  paid  quar- 
terly by  the  said  David  Thomson,  or  otherwise  does  agree  to  pay  the 
said,  rent  quarterly  for  the  said  David  Thomson.  David  Thomsok.  M. 
Slatbr."  Averment,  that  the  said  person  in  the  said  agreement  men- 
tioned and  described  as  Madame  Mary  Ann  Caballero  was  and  is  the  plain- 
tiff,  and  the  said  person  therein  mentioned  and  described  as  Michael 
Thring  Slater  and  M.  Slater  was  and  is  the  defendant :  that  the  plaintiff 
let  the  said  house  and  premises,  furniture,  and  other  chattels  and  things, 
to  the  said  David  Thomson,  and  he  became  tenant  to  the  plaintiff  of  the 
sam^,  on  the  terms  of  the  said  agreement ;  that  the  said  David  Thomson 
entered  into  and  became  and  was  possessed  of  the  same ;  and  that  after- 
wards, and  during  the  said  tenancy,  on  the  15th  of  July,  1853,  the  sum 
of  52Z.  10s.  became  and  was  due  and  payable  from  the  said  David  Thom- 
son to  the  plaintiff  for  the  said  rent,  for  three  quarters  of  a  year  of  the 
said  rent:  yet<that  neither  the  said  David  Thomson  nor  the  defendant 
had  paid  the  plaintiff  the  said  52L  10«.,  and  the  same  remained  whoUy 
due  and  unpaid:  and  the  plaintiff  claimed  60L 

Demurrer,  and  joinder. 

G,  0.  Edward9y  in  support  of  the  demurrer. — The  declaration  dis- 
closes no  consideration  for  the  defendant's  promise  to  pay  the  debt  of 
Thomson.  If  a  consideration  were  set  out,  the  defendant  might  deny 
it :  Gull  V.  Lindsay,  4  Exch.  45.t  [Crbsswbll,  J. — Could  the  plaintiff 
at  the  trial  prove  any  consideration  which  does  not  appear  on  the  face 
of  the  guarantee  ?]     Clearly  not.     Raikes  v,  Todd,  8  Ad.  &  £.  846  (S. 

*3021  ^*  ^'  ^  ^^^'  ^^)'  1  P.  &  D.  138,  must  govern  this  *case.  Lord 
-*  Denman  there  says :  «<  We  are  to  see  that  the  contract  entered 
into  by  the  two  parties  is  placed  on  the  record.  I  adhere  to  what  the 
court  said  in  Mason  v.  Pritchard,  12  East,  227 :  but  I  also  agree  in  the 
remarks  of  my  Brother  Patteson  in  James  v.  Williams,  5  B.  &  Ad. 


14  COMMON  BBNCH.    (6  J.  8G0TT.)  SOS 

1109  (E.  C.  L.  R.  vol.  27)» — « The  consideration  need  not  be  stated  in 
express  words  on  the  face  of  the  instrument ;  it  may  be  collected  or 
Biplied  from  the  instrument  itself;  but  then  it  must  be  collected,  not 
as  matter  of  conjecture^  but  with  certainty.'  In  a  late  case, — ^Hawes 
V.  Armstrong,  1  N.  C.  761,  1  Scott,  661,— the  Lord  Chief  Justice  of 
Uia  Common  Pleas  said,  <  It  is  not,  however,  necessary  that  such  con- 
sideration should  appear  in  express  terms:  it  would  undoubtedly  be 
sufficient  in  any  case,  if  the  memorandum  is  so  framed  that  any  person 
of  ordinary  capacity  must  infer  from  the  perusal  of  it»  that  such,  and 
no  other,  was  the  consideration  upon  which  the  undertaking  was  given. 
Not  that  a  mere  conjecture,  however  plausible,  that  the  consideration 
stated  in  the  declaration  was  that  intended  by  the  memorandum,  would 
be  sufficient  to  satisfy  the  statute ;  but  there  must  be  a  well-grounded 
inference  to  be  necessarily  collected  from  the  terms  of  the  memoran- 
dum, that  the  consideration  stated  in  the  declaration,  and  no  other  than 
saeh  consideration,  was  intended  by  the  parties  to  be  the  ground  of 
the  promise/"  Raikes  v.  Todd  has  uniformly  been  followed  since. 
[Cbjssswjbll,  J. — It  is  extremely  difficult  to  apply  that  to  any  other 
case.  The  pleader  there  undertook  to  give  the  legal  effect  of  the  in- 
Blmment.  The  court,  however,  said  that  they  were  not  sure  that  he 
had  put  the  true  construction  upon  it;  and  therefore  held  that  the 
plaintiff  was  not  entitled  to  succeed.]  No  consideration  is  stated  here, 
and  none  can  be  reasonably  implied  from  the  instrument.  It  does  not 
^pear  that  the  plaintiff  had  anything  to  do  with  the  defendant's  be- 
eoming  a  party  to  the  agreement,  which,  *upon  the  face  of  it,  r^toAA 
purports  to  be  made  between  himself  and  Thomson  only :  and,  ^ 
if  BO^  there  was  no  consideration  at  all.(a)  [Jb&vis,  C.  J. — The  con- 
sideration plainly  is,  the  letting  the  premises  to  Thomson.]  In  Bushell 
V.  Beavan,  1  N.  C.  108,  4  M.  &  Scott,  622,  the  undertaking  declared 
upon  was  as  follows, — «<  Whereas,  H.  C.  Sempill  has  hired  your  ship 
for  six  months  from  the  12th  of  July,  1830,  and  such  longer  time  a^ 
his  intended  voyage  may  require,  and  has  paid  or  secured  the  freight 
for  six  months,  from  the  20th  of  August,  1880,  and  is  about  to  leave 
England,  I  guaranty  the  payment  of  freight  which  shall  accrue  for  any 
portion  of  the  voyage  after  the  said  six  months :"  and  it  was  held,  that 
this  gaarantee  was  insufficient,  for  want  of  a  consideration  appearing  on 
the  faee  of  it. 

J.  A.  RusseU^  contri,  was  not  called  upon. 

JsRVis,  C.  J. — The  agreement  shows  that  Slater  was  a  party,  and 
the  consideration  for  his  undertaking  was  the  letting  of  the  premises  to 
Thomson.  I  think  this  is  a  very  judiciously  drawn  declaration.  The 
plaintiff  must  have  judgment. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff. 

(a)  See  Wbftrton  v.  Waltoo,  7  Q.  B.  474  (B.  C.  L.  B.  toL  bS),  dted  poit»  p.  318. 
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♦anil  *I^OE>  ^^  t^«  several  Demises  of  ARCHER  JAMES  CROFT 
'*"*J      and   SAMUEL    SKINNER,    t^.    SOLOMON   TIDBURY. 
Jan.  27. 


Bj  on  ind«|»tiire  reoidng  that  tho  partlM  of  the  first  ]MUi  had  MieroMbed  «pon  a  cobbmb»  asd 
woro  nspeotiTaly  In  posseBslon  of  their  serenl  encroaehmeBts,  and  thai  they  had  agreed  to 
rdiaqaieh,  teleaie^  aad  eonvey  all  aad  i&igiikr  their  Mveral  aad  reepeetiTe  eitilea  aad  »!»- 
xetti  therein  to  the  partiei  of  the  third  party — it  wai  witneteed  that»  in  eonaideratien  of  ISk.  to 
each  of  them  paid  hj  the  parties  of  the  third  part,  they  and  eaeh  and  erery  of  them  granted, 
bargained,  eold,  4e.,  and  each  of  them  did  grant,  Ae.,  to  the  partiee  of  the  third  part,  tba 
MTeral  preniieee»  deaBriUag  them.  tThe  deed  eentaiaed  a  provieo  that  eaA  of  them  the  poitiaf 
of  the  first  part,  and  their  wiree,  should  hare  the  liberty  aad  priTilcge  of  holding  their 
reepectire  messnaget,  ke.,  daring  tiieir  tetpeetiTo  Uret. 

Setd^first,  that  there  being  a  oommnnlty  of  Intetvei  in  tho  artj>et.mnttsr  of  the  eenreynaea 
in  all  the  oonveying  partiee,  one  itamp  only  was  neeessary,— eeoondty,  thai  the  pnmao  for  the 
oceupation  of  the  premises  by  the  grantors  and  their  wires  for  life,  did  not  operate  as  a  r^grumt, 
10  ns  to  tvqnire  a  stamp. 

AfWr  the  date  of  the  eonveyanooy  and  whilit  In  poasession  nndar  the  proTieo^  one  of  the 
grantors  enclosed  other  land  from  the  waste  a^oiaing : — Held,  that,  in  the  abienee  of  elear 
evidenee  tiiat  he  intended  the  eneroaehment  for  himself  at  the  time  he  made  i^  it  mast  be 
••ramed  to  be  part  of  the  holding  at  the  tenninatlon  of  the  Isfis-lnteitBet. 

This  was  an  action  of  ejectment  for  lands  in  the  chapebj  of  Ck-een* 
ham,  in  the  parish  of  Thatcham,  in  the  county  of  Berks.  The  decla- 
ration contained  fonr  demises.  In  the  first  and  third,  the  date  of  the 
demise  was,  the  first  of  January,  1882 ;  in  the  second  and  fourth,  the 
date  of  the  demise  was,  the  20th  of  May,  1847. 

On  the  trial,  before  Wightman,  J.,  at  the  Berkshire  Spring  Aaaiies, 
1852)  a  verdict  was  found  for  the  pluntiff,  subject  to  a  special  case  tot 
the  opinion  of  the  court. 

Archer  James  Croft,  the  lessor  of  the  plaintiff  in  the  first  md  third 
demises,  was  and  is  the  lord  of  the  manor  of  Oreenham,  and  the  son  and 
)ieir  of  Jamee  Croft,  deceased,  who,  in  1806,  and  until  his  death  on  the 
17th  of  January,  1829,  was  lord  of  the  said  manor. 

Samuel  Skinner,  the  lessor  of  the  plaintiff  in  the  second  and  foutii 
demises,  is  the  eldest  son  and  heir-at-law  of  Samuel  Skinner,  who  was 
the  person  named  by  that  name  in  certain  deeds  of  the  22d  and  S8d 
of  April,  1806,  and  who  died  on  the  20th  of  October,  1884,  ha?iog 
Buryived  James  Croft,  Thomas  Clark,  Joseph  Moss,  and  John  Blay,  also 
mentioned  therein. 

♦^OM      ^'^^^  premises  sought  to  be  recovered  are  three  pieces  of  land, 
-*  marked  respectively,  A.,  B.,  and  C,  in  the  annexed  phn. 


14  COMMON  BENCH.    (5  J.  SCOTT.)  805 


In  or  before  the  year  1800,  John  Preston  endoeed  from  the  waste  of 
Greenham  Common,  within  the  manor  of  Greenham,  the  land  marked 
D.  on  the  plan,  and  bnilt  thereon  a  cottage,  in  which  he  lived  with  his 
wife  Phoebe  Preston  until  his  death  in  1801 ;  and  she  thence  continued 
in  possession  of  that  land. 

In  1802,  Phoebe  Preston,  the  widow  of  John  Preston,  being  still  in 
poaeeosion,  married  James  Tidbnry,  who  thereupon  entered  upon  the 
land  marked  D.,  and  continued  to  lire  with  his  wife  in  the  cottage 
thereon  erected  by  the  said  John  Preston^  and  to  oeoupy  the  same  until 
his  death  in  1846. 

On  the  22d  and  28d  of  April,  1806,  indentures  of  lease  and  release 
(of  which  copies  were  annexed  to  the  case^  and  were  to  be  taken  as  part 
thereof)  were  executed  by  the  said  James  Tidbury  and  Phoebe  his  wife, 
and  the  eereral  other  persons  whose  names  and  seals  acre  *de- 


scribed  as  being  thereto  subscribed  and  affixed.(a)    The  several 
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(a)  The  t«1«bm  was  made  between  Joeeph  Haiell,  WlUlan  Otlet,  niehard  Gflet,  John  Wltbeit^ 
Jobii  OoUina,  Asn  Hoase,  WilUam  Parr,  Jotepb  Hatt  and  BUnbeth  bit  wife,  Winiam  Diaytoa, 
Jamaa  Tidbwj,  wbo  fartermarried  witb  Pbttbe,  beretofore  Ae  wift  and  late  tbe  widow  of  Jobdn 
Preston,  deceased,  and  tbe  said  Pbobe,  tiie  wife  of  tbe  lald  James  Tidbury,  of  tbe  Srst  ptft,— 
Jamee  Croft,  Bsq.,  lord  of  tbe  manor  of  Oreenbam,  of  tbe  second  part, — and  tbe  said  James 
Croft,  and  Tbomas  Clark,  a  principal  owner  or  proprietor  of  lands,  titbes,  tenements,  and  otber 
bereditamcnts  in  Greenbam,  and  Samnel  Skinner,  ebapelwarden,  and  Josepb  Moss  and  Jobn  Blay, 
orerseers  of  tbe  poor  of  Oreenbam,  of  tbe  tbird  part 

It  recited  tbat  **  Wbereas,  dirers  eneroaebments  baTO  been  made  In  or  upon  a  oertain  common 
or  beatb  called  Greenbam  Common  or  Heatb,  sitoate  witbin  tbe  manor  of  Greenbam  aforesaid, 
bj  bntlding,  erecting,  or  setting  ap  oertain  cottages,  tenements,  borels,  or  otber  booses,  erections, 
or  bnildings,  and  bedgiog,  fencing,  or  enclosing  certain  pareeb,  pieces,  strips,  or  plots  of  ground 
or  land  vpon  or  firom  ibe  same  common  or  beatb ;  and  socb  eneroaebments  were  presented  by 
tbe  jvy  and  bomage  at  a  eoort-leet  and  coort-baron  of  tbe  said  James  Croft  bolden  In  and  for 
tbe  said  manor  on  tbe  S6tb  of  April,  180S,  as  appears  by  tbe  presentments  of  tbe  said  ooort;  and 
at  tbe  same  eovrt  certain  amerciaments  or  tees  were  tben  cbarged  or  set  on  tlie  sereral  persons 
by  wbom  snob  sneroacliments  were  tben  fond  or  preiented  to  bare  been  made :  And  wbercaa. 
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other  persons  wbose  names  are  mentioned  as  parties  thereto  of  the  first 

*^C\71  V^^^y  ^®^®  persons  who  held  ^distinct  and  independent  tenements 

-*  described  in  the  said  indenture  of  release  as  being  in  their  occu- 

the  seyenl  persona  parUea  hereto  of  the  flnt  put  ore  now  respeotirely  in  the  poMewion  or  oeea- 
pation  of  the  MTeral  and  reepectiye  meMnBgee,  eottagee,  tenements,  buildings,  land,  groond,  sad 
other  hereditaments  hereinafter  expressed  to  be  in  their  rcspeotiTO  possessions  or  oecvpations, 
and  to  be  hereby  released  and  oonToyed,  which  are  or  were  some  of  the  eneroachments  presented 
at  the  said  oonrt ;  and  all  such  of  Uiem  the  said  several  persons  who  are  parties  hereto  of  tbt 
first  part  as  do  hereto  ssbscribe  and  set  their  hands  and  seals,  have  consented  and  agreed  to 
reltnqaish,  release,  and  oonTsy  the  premises  hereinafter  mentioned  to  be  in  their  respeetire  ocoi- 
pations  or  possessions,  and  tdl  and  nngular  tk^r  §ev€ral  and  reapeetite  eatatetf  rightt,  t»(2e«,  and 
iMt€r«$u  therein,  and  tktrtto  nnto  the  said  James  Croft^  Thomas  Clark,  Samuel  Skinner,  Joseph 
Moss,  and  John  Blay,  to  the  ose  and  npon  and  Cor  the  trust  and  purpose  hereinafter  limitedi 
declared,  or  expressed." 

The  indenture  then  witnessed,  that,  in  consideration  of  the  premises,  and  of  10s.  "to  each  of 
them  the  said  several  persons  parties  hereto  of  the  first  part  who  sign  and  seal  these  presents" 
paid  hj  the  parties  of  the  third  part,  and  for  divers  other  good  causes  and  considerations,  "they 
the  said  several  persons  parties  hereto  of  the  first  part  who  sign  and  seal  these  preseoti,  aeeordlBg 
to,  and  to  the  fuU  and  utmost  extent  of  their  several  and  respeetive  estates,  rights,  and  interests 
in  and  to  the  several  and  respective  hereditaments  and  premises  hereinafter  mentioned,  and  in 
order  to  comprise,  pass,  and  convey  aU  and  9inffular  the  tame  herediimmenU  and  pimiMei,  and  aU 
their  §md  several  and  respective  cilalet,  righte,  and  interette  therein  and  thereto.  Have,  and  esek 
and  every  of  them  hath,  as  far  as  they  respectively  lawfully  may  or  can,  granted,  bargained,  sold, 
aliened,  released,  and  confirmed,  surrendered,  and  yielded  up,  and  by  these  presents  do,  and  esch 
and  every  of  them  doth,  grant,  bargain,  sell,  alien,  release,  and  confirm,  surrender,  and  yield  np 
unto  the  said  James  Croft,  Thomas  Clark,  Samuel  Skinner,  Joseph  Moss,  and  John  Blay,  in  tbeir 
actual  possession  now  being  by  virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  isid 
several  persons  who  are  parties  hereto  of  the  first  part,  by  indenture  bearing  date  the  day  next 
before  the  day  of  the  date  of  these  presents,  for  the  term  of  one  year,  commencing  flrom  tiie  daj 
next  before  the  day  of  the  date  of  the  same  indenture  of  baigaln  and  sale,  and  by  foroe  of  the 
statute  for  transferring  uses  into  possession,  and  to  their  heirs  and  assigns.  All  that  messuage/' 
Ac.  [describing  the  several  encroachments  intended  to  be  conveyed,  and,  amongst  others,  *'sU 
that  messuage,  cottage,  tenement,  or  other  building  ereoted  and  built  by  the  said  John  Preitra, 
deceased,  and  now  in  the  possession  or  occupation  of  the  said  James  Tidbury  and  Phcebe  his  wife, 
and  the  garden  or  other  ground  and  land  laid  thereto,  or  enclosed,  held,  or  occupied  therewith*^ 
all  which  messuages,  cottages,  tenements,  or  other  buildings,  ground,  land,  and  premisei,  sre 
situate  and  being  in  the  manor  of  Oreenham  aforesaid,  and  in  or  upon  the  said  common  or  hssth 
called  Greenham  Common  or  Heath,  Together  with  all  houses,  Ac,  strips  and  pieces  of  land,  kCt 
ways,  Ac,  to  the  said  several  and  respeetive  messuages,  Ac,  belonging,  Ac,  and  all  other  bcs- 
.  suages,  Ac,  which  have  tft  any  time  or  times  heretofore  been  erected,  built,  set  npy  endoeed, 
hedged,  fenced,  or  taken  in,  upon,  or  from  the  said  common  or  heath  called  Greenham  Common 
or  Heath,  and  which  are  now  in  Uie  tenure,  holding,  occupation,  or  possession  of  the  said  several 
and  respeetive  persons  who  are  parties  hereto  of  the  first  part,  or  any  or  either  of  them  respect- 
ively, or  their  respective  families,  assignees,  or  assigns ;  and  the  reversion  and  reversions,  Ac," 
Habendum  to  James  Croft,  Thomas  Clark,  Samuel  Skinner,  Joseph  Moss,  and  John  Blay,  their 
heirs  and  assigns  for  ever,,  **  In  trust,  nevertheless,  for  them  the  said  James  Croft,  Thomas  Clsrk, 
Samuel  Skinner,  Joseph  Moss,  and  John  Blay,  their  heirs  and  assigns  respectively,  and  all  other 
the  inhabitants  and  owners  and  occupiers  of  lands  or  hereditaments  of  and  in  the  manor  of 
Oreenham  aforesaid  for  the  time  being,  according  to  their  several  and  respective  estates,  rights 
and  interests  of^  in,  to,  and  over  the  said  common  or  heath  called  Greenham  Conunoa  or  Heath, 
and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever." 

The  indenture  then  contained  the  following  proviso : — 

'<  Provided  always,  and  it  is  hereby  declared  and  agreed  by  and  between  aU  the  said  parties 
hereto^  that  aU  such  of  the  said  several  and  respective  persons  who  are  parties  hereto  of  the  first 
part  as  do  or  shall  sign,  seal,  and  execute  these  presents,  and  the  now  wives  of  them  ths  ssid 
several  and  respeetive  persons,  shall  and  may  have  the  liberty  aqd  privilege  of  holding,  occupying^ 
and  eqjoying,  during  their  respective  natural  lives,  the  respective  messuages,  cottages,  teaemsnli^ 
or  other  buildings  hereby  by  them  respectively  released  and  oonveyed,  and  so  much  of  the  garden 
or  other  ground  and  lead  to  and  now  held  or  occupied  with  the  same  respective^,  and  also  hereby 
released  and  conveyed,  as  shall  not  exceed  in  the  whole,  including  the  site  thereof,  one  quarter 
of  an  acre  by  statute  measure  for  or  to  each  of  the  said  several  and  respective  messaagos,  cottsgcs, 
or  tenements,  or  other  buildings,  hereditaments,  and  premises  hereby  by  them  respectively  released 
and  oonveyed,    each  of  them  the  said  respective  persons  now  being  or  fomisg  into  the  possesrion 
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pation  in  their  own  right,  or  in  right  of  their  wives,  where  their  wives 
*are  mentioned ;  and  neither  the  said  James  Tidbury,  nor  Phoebe  r^iOAo 
his  wife,  had  any  right,  title,  or  interest  in  any  other  of  the  tene-  '- 
meats  therein  mentioned  and  conveyed  ^besides  those  mentioned  r^to/vq 
and  described  as  being  in  his  possession ;  nor  had  any  of  the  '- 
said  other  parties  thereto  of  the  first  part  any  right,  title,  or  interest 
In  the  tenements  described  as  in  his  occupation  :  and  each  of  the  said 
several  parties  of  the  first  part  had  no  right,  title,  or  interest  whatever 
in  any  of  the  other  tenements  therein  described  and  conveyed,  besides 
thoee  which  are  described  as  being  in  his  or  her  occnpation,  but  each 
had  a  distinct  title  and  right. 

The  said  indenture  of  bargain  and  sale,  or  lease  for  a  year,  when 
produced  at  the  trial,  was  only  stamped  with  one  stamp,  which  denoted 
a  duty  of  30s.  to  have  been  paid  thereon :  and  the  said  indenture  of 
release,  when  so  produced  at  the  said  trial,  was  only  stamped  with  two 
staoaps,  which  respectively  denoted  a  duty  of  80s.  on  the  first  skin,  and 
20#.  on  the  second  skin,  to  have  been  paid  thereon  ;  and  neither  of  the 
said  indentures  bore  any  other  stamp ;  nor  did  it  appear  that  any  other 
duty  had  been  paid  in  respect  thereof. 

It  was  thereupon  objected  by  the  counsel  for  the  defendant,  that  the 
said  indentures,  or  one  of  them,  ought  not  to  be  admitted  in  evidence, 
the  same  being  insufficiently  or  improperly  stamped :  but  the  learned 
judge  admitted  them  in  evidence,  subject  to  the  said  objection,  and  to 
the  opinion  of  the  court  thereupon. 

"^In  the  year  1808,  the  said  James  Tidbury  enclosed  from  the  r^ni/v 
waste  of  Oreenham  Common,  within  the  manor  of  Greenham,  the  ^ 
pieces  of  land  marked  B.  and  0.  in  the  plan  (then  in  one  piece,  but 
afterwards  subdivided),  and  continued  to  hold  and  occupy  the  same  until 
his  death  in  1846.  At  the  time  (and  ever  since)  this  enclosure  was  made, 
there  was,  and  has  been,  a  fence  between  the  land  marked  D.  on  the 
plan,  and  that  marked  B.  and  C,  which  fence  divided  the  one  from  the 
other ;  but  there  was  at  first  a  gate  in  the  fence,  which  remained  there 
a  short  time,  until  the  land  marked  A.  in  the  plan  was  enclosed,  as 
hereinafter  stated. 

By  this  gate  persons  could  pass  from  D.  to  C.  and  B.,  which  for  some 
time  remained  in  one  undivided  enclosure :  but,  at  the  time  the  land 
marked  A.  was  enclosed,  the  said  James  Tidbury  stopped  up  the  gate- 

or  ooeniMtioii  thereof,  Tendering  and  paying  to  tkt  Mtid  Jamm  Croft^  hU  Mh  op  tmignM,  om  lord  or 
iartU  of  th€  manor  of  Ortenkam  a/orttaid,  the  yearly  rent  or  ram  of  !«.,  on  the  ibaet  day  of  St  Miohael 
the  Ardiangel  yearly  daring  enoh  their  reepeetive  lives,  a»  a  qvU-rtnt  or  aoknowUdgment /or  and 
on  acconni  of  nek  liberty  and  priwiUge  of  o^eupjfing  and  enjoying  fA«  eaid  rupeetiv  premieet 
daring  euek  their  reepeeHne  Hom  a§  aforeoaid;  but  the  liberty  and  privilege  hereby  given  to  the 
wivea  of  the  eaid  ■everal  and  reepeetire  penons  parties  hereto  of  the  first  part,  are  to  eease  and 
determine  with  their  widowhood,  or  in  ease  of  their  respectively  marrying  to  any  other  person 


or  persons." 


The  deed  was  exeented  1^  aU  the  parties  with  the  exoeptloii  of  Joseph  Hatt,  one  of  the 

t2 
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way ;  and  thenceforth  the  only  mode  of  access  to  the  land  marked  B. 
and  C.)  was,  by  passing  oat  of  the  land  marked  D.  into  and  along  the 
open  common,  and  thence  through  the  land  marked  A. 

The  said  James  Tidbory,  a  few  years  after  the  enclosure  by  him  of 
the  land  marked  B.  and  C,  built  a  blacksmith's  shop  on  the  land  marked 
B.,  and  separated  the  part  marked  B.  from  that  marked  C,  by  a  laurel 
hedge :  and  thenceforth,  he  and  bis  son,  James  Tidbury  the  younger, 
worked  in  the  blacksmith's  shop. 

About  the  year  1814,  the  said  James  Tidbury  enclosed  from  the  waste 
of  Greenham  Common,  within  the  manor  of  Ghreenham,  the  land  marked 
A.  in  the  plan,  which  was  likewise  separated,  and  has  always  continued 
to  be  separated,  by  a  fence,  from  the  parts  marked  B.  and  D. ;  and  he 
continued  either  to  occupy  or  underlet  the  same,  and  likewise  the  parts 
marked  B.  and  C.  and  D.,  untQ  his  death  in  1846. 

The  land  marked  D.  contains  86  perches.  The  land  marked  B.  and 
G.  contains  together  1  rood,  32  perches*  The  land  marked  A.  contains 
12  perches. 

n^oA-t-y      ^Phoebe  Tidbury  died  before  her  husband  James  Tidbury.  James 
J  Tidbury  died  in  1846. 

In  1841,  James  Tidbury  conveyed  to  the  defendant,  for  a  money  con- 
sideration, the  land  marked  A«  B.  and  C. 

Shortly  after  the  death  of  James  Tidbury,  in  1846,  the  land  marked 
D.  was  delivered  up  to  Archer  James  Croft,  one  of  the  lessors  of  the  plain- 
tiff, by  John  Preston,  who  was  the  son  of  Phoebe  Tidbury  by  her  first 
husband  John  Preston,  he  having  been  permitted  by  his  father-in-law, 
James  Tidbury,  to  reside  with  him  therein  until  James  Tidbury's  death ; 
and  he  then  took  entire  possession  of  it 

There  was  no  evidence  of  any  payment  of  any  quit  or  other  rent  or 
acknowledgment  ever  having  been  paid  or  made  by  the  said  James  Tidbury 
or  Solomon  Tidbury  to  any  one,  in  respect  of  any  part  of  the  before- 
mentioned  lands. 

Solomon  Tidbury,  the  defendant,  at  the  death  of  James  Tidbury  was 
in  possession,  and  has  ever  since  retained  possession,  of  the  lands  marked 
A.  B.  and  C. 

In  1846,  shortly  after  James  Tidbury's  death,  Robert  Fuller  Graham, 
the  authorized  agent  of  Archer  James  Croft,  one  of  the  lessors  of  the 
plaintiff^  demanded  possession,  in  the  name  and  on  behalf  of  Archer  James 
Croft,  of  the  lands  marked  A.  B.  and  C,  from  the  defendant  Solomon 
Tidbury,  he  being  in  possession  of  the  same.  The  defendant  refused  to 
deliver  up  possession  of  the  same,  or  any  part  thereof. 

The  defendant's  counsel  contended,  that,  upon  these  facts,  the  plaintiff 
had  not  established  his  right  to  recover  in  the  action  the  said  lands  marked 
A.  B.  and  C.  sought  to  be  recovered:  but,  by  consent  and  arrangement 
between  the  parties,  the  jury  found  a  verdict  for  the  lessors  of  the  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  the  facts  above  stated. 
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■  ■  

The  court  was  to  be  at  liberty  to  draw  any  "^inference  from  the  r^io^A 
facts  stated,  which  a  jury  might  have  drawn.  ^ 

The  questions  for  the  opinion  of  the  court  were, — 

Whether  the  said  indentures  of  lease  and  release  were  admissible  in 
eridence,  and 

Whether  the  plabtiff,  upoA  the  facts  above  stated,  had  established  his 
title  to  recover  in  this  action,  on  any,  and,  if  any,  on  which  of  the  said 
demises,  for  any,  and,  if  any,  what  part  of  the  said  lands  so  sought  to  be 
recovered. 

If  the  said  indentures  of  lease  and  release,  or  either  of  them,  were  or 
was  inadmMble  in  evidence  under  the  circumstances  above  mentioned, 
a  verdict  was  to  be  entered  for  the  defendant  upon  the  second  and  fourth 
danises. 

If  the  said  indentures  of  lease  and  release  were  or  was  inadmiuibUj 
and  the  plaintiff  had  not  without  them  established  his  title  to  recover  any 
part  of  the  said  land,  a  verdict  was  to  be  entered  for  the  defendant :  and 
such  verdict  was  also  to  be  entered,  if,  with  those  deeds,  they  being  adr 
mUtibley  he  had  not  established  such  title. 

If  the  plaintiff  had  established  his  title  to  recover  the  whole,  or  any 
part,  on  all  or  any  of  the  said  dem  ses,  the  verdict  was  to  be  entered  for 
the  plaintiff  accordingly,  for  the  whole,  or  such  part  or  parts,  upon  all  or 
snch  of  the  said  demises  in  respect  of  which  he  should  be  entitled  to 
recover,  and  for  the  defendant  as  to  the  residue,  if  any. 

The  case  was  argued  in  Michaelmas  Term  last,  before  Jervis,  C.  J., 
ICaole,  J.,  Williams  J.,  and  Talfourd,  J. 

Selfe  (with  whom  was  WhaUley)^  for  the  lessors  of  the  plaintiff. — 
The  main  question  arises  upon  the  release  of  the  2Sd  of  April,  1806. 
It  will  be  said  that  it  contains  several  grants  to  several  persons,  and 
that  consequently  several  stamps  were  required.  That,  however,  is  a 
^mistake.  All  the  parties  of  the  first  part  join,  and  all  convey  i-^a^q 
ail  the  land  to  the  parties  of  the  third  part.  It  is  a  conveyance  '- 
of  the  whole,  less  the  life-estates;  not,  as  will  be  suggested  on  the  other 
Side,  a  re-demise  of  the  latter.  The  words  of  the  statute  under  which 
the  question  arises, — 14  G.  8,  c.  98,  Sched.  title  Deedj  impose  on 
(( every  deed  or  other  instrument  of  ctmvtyanee^  mrrendery  leoiCy  r»- 
leoBtj  grant,  appointment,  confirmation,  assignment,  transfer,  covenant, 
or  any  other  deed,  or  any  obligatory  instrument  whatever,"  not  other- 
wise charged  in  the  schedule,  a  duty  of  12.  10».,  and,  for  every  fifteen 
sheets  (of  seventy-two  words)  over  and  above  the  first  fifteen,  12.  addi- 
tional. It  is  not  necessary  that  there  should  be  a  community  of  inte- 
rest in  the  thing  conveyed.  In  Allen  v.  Morrison,  8  B.  &  C.  565  (E. 
C.  L.  B.  vol.  15),  3  M.  &  B.  70,  where  the  members  of  a  mutual  insu- 
rance club  all  executed  the  same  power  of  attorney,  severally  authorising 
the  persons  therein  named  to  sign  the  club  policies  for  them, — it  was 
keld  that  it  required  only  one  stamp.  So,  in  Wills  v»  Bridge,  4  Ezch. 
193,t  one  ad  valorem  stamp  was  held  sufficient  on  an  indenture  whereby 
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eeveral  persons  jointly  conveyed  their  separate  interests  in  certain 
shares  in  an  incorporated  company.  [Jbrvis,  G.  J. — ^What  wonld  hare 
passed  by  this  deed,  if  it  had  been  executed  by  one  only  of  the  parties 
of  the  first  part  ?]  Only  hi$  interest:  Shipton  v.  Thornton,  9  Ad.  k 
E.  814  (E.  0.  L.  R.  YoL  86),  1  P.  &  D.  216.  In  Hogarth  v.  Penny, 
14  M.  &  W.  494,t  in  replevin,  the  defendants  avowed  for  a  distress 
under  an  annuity  deed,  which  recited  that  F.,  who  was  the  beneficial 
lessee  of  certain  salt-works,  in  order  to  raise  money  for  carrying  them 
on,  had  contracted  with  K.  to  grant  him  an  annuity  of  1053^.,  in  con- 
sideration  of  14,5002.,  and  that  K.,  being  unable  to  provide  the  whole 
sum  himself,  had  entered  into  sub-contracts  with  seven  other  persons  to 
»^14.1  ^^^^  portions  of  the  annuity,  each  advancing  a  part  of  the  *con- 
-*  sideration-money :  and,  after  reciting  all  these  contracts,  and 
the  payment  by  the  different  parties  of  their  respective  proportions  of 
the  14,5002.,  the  deed  contained  a  grant  by  F.  to  C.  and  D.  of  eight 
several  annuities,  making  together  an  annuity  of  10502.,  in  trust  for  the 
several  persons  advancing  the  money,  with  the  usual  powers  of  distress : 
and  it  was  held,  that  the  deed  only  required  a  stamp  in  respect  of  the 
aggregate  sum  paid  to  F.  for  the  annuity  of  10502.,  and  that  it  need 
not  be  the  aggregate  of  the  stamps  required  on  each  of  the  several  an- 
nuities into  which  it  was  subdivided.  [Jbrvis,  C.  J. — All  these  parties 
appear  to  have  been  separately  encroaching.  Williams,  J.,  referred 
to  Thomas  V.  Bird,  9  M.  &.  W.  68.t]  The  proviso  clearly  did  not 
operate  as  a  re-demise ;  it  was  a  reservation  out  of  the  grant.  [Wil- 
liams, J, — The  reservation  of  !•.  per  annum  is  not  annexed  to  the  re- 
version :  it  is  not  properly  a  rent,  but  a  mere  acknowledgment.  Jbb- 
Yis,  C.  J. — ^A  sort  of  trespass-rent.] 

The  deed  being  properly  stamped,  and  therefore  admissible,  it  shows 
that  the  piece  of  land  marked  D.  was  held  under  the  terms  of  the  deed, 
and  was  not  the  freehold  of  the  encroacher.  The  two  pieces  marked 
respectively  B.  and  G.  were  enclosed  from  the  waste  in  the  year  1808, 
and  the  piece  marked  A.  in  1814,  by  James  Tidbury,  the  person  who 
was  in  possession  of  the  land  marked  D.  These,  it  is  submitted,  upon 
'Tidbury's  interest  ceasing,  became  the  property  of  the  legal  owner  of 
D.  In  Bryan  d.  Child  v.  Winwood,  1  Taunt.  208,  it  was  held  that  a 
lessee  for  lives  cannot  acquire  a  fee  by  encroachment  upon  the  waste 
adjoining  the  land  demised,  though  accompanied  by  thirty  years'  unin- 
terrupted possession :  but  that  it  shall  be  intended  that  he  encloses  the 
waste  in  right  of  the  demised  premises,  for  the  benefit  of  the  lessor  after 
the  term  expired :  more  espeetallyy  if  his  leisar  be  seised  in  fee  of  the 
waste.  In  Doe  d.  Lloyd  v.  Jones,  15  M.  k  W.  508,t  the  lessee  for 
^Q^  f;i  ^^^^^  *^^  *  fsxm  enclosed  from  an  extra-parochial  waste,  over 
^  which  there  was  a  right  of  common  in  respect  of  his  farm,  some 
small  pieces  of  land  near  but  not  actually  contiguous  to  the  farm.  The 
hssar  was  not  lord  of  the  manor.    It  was  held,  that,  in  the  absence  ^f 
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showing  a  contrary  intention^  it  was  to  be  presumed  that  the 
lessee  made  the  enclosnres  for  the  benefit  of  his  lessor,  to  belong  to 
him  as  part  of  the  farm  at  the  determination  of  the  lease»  [Williams, 
J. — ^The  subjeet  was  recently  disonssed  in  the  Queen's  Bench,  in  a  case 
of  Andrews  v.  Hailes,  2  ElU  &;  B.  848  (E..C.  L.  R.  VoL  75).]  There, 
a  tenant  encroached  on  waste  land,  not  belonging  to  his  landlord,  sepa- 
rated from  his  holding  only  by  a  road :  he  built  on  the  encroachment, 
and  continued  to  occupy  it,  as  a  part  of  his  holding,  and  ancillary  to 
the  occupation  thereof,  for  more  than  twenty  years:  he  then  gave  up 
the  original  holding  to  his  landlord,  but  claimed  to  retain  the  encrosch- 
meat  as  his  own*  In  ejectment  by  the  landlord,-^it  was  held,  that  an 
encroachment  made  under  such  circumstances,  is,  as  between  landlord 
and  tenant,  to  be  presumed  to  be  part  of  the  holding ;  that  it  rested  on 
the  defendant  to  show,  by  other  facts,  that  the  encroachment  was  not 
made  as  part  of  the  holding ;  and  that  the  mere  intervention  of  the 
road  did  not  rebut  the  primA  facie  presumption.  Lord  Campbell  there 
says :  « I  think  it  must  be  considered  that  the  encroachment  in  this 
case  was  held  by  the  defendant  as  part  of  the  demised  premises ;  and, 
that  being  so,  I  think  the  defendant  is  not  at  liberty  to  deny  that  it 
was  part  of  them.  I  proceed  on  what  the  civil  law  calls  exceptio  per- 
sonalis, and  the  common  law  an  estoppel,  and  say  that  the  tenant  can- 
not deny  this.  I  do  not  adopt  the  doctrine  that  the  tenant  steals  for 
his  landlord,  and  that  therefore  the  landlord,  at  the  end  of  the  demise, 
is  entitled  to  claim  the  stolen  property :  but  I  think,  that,  when  the 
property  is  taken  and  used  as  part  of  the  holding,  the  tenant  can  as 
little  ^dispute  the  title  to  it  as  he  can  dispute  the  title  to  any  r^nnr^ 
other  part  of  the  premises.  The  strange  doctrine,  as  to  stealing  ^ 
for  the  benefit  of  the  landlord,  originated  in  those  cases  where  the  land- 
lord was  lord  of  the  manor,  and  the  tenant  encroached  upon  the  waste. 
In  such  cas^s,  it  might  well  be  presumed  that  the  tenant  approved  for 
the  benefit  of  the  lord,  who  had  a  right  to  approve :  but  the  idea  that 
he  could  steal  the  land  of  another  for  his  landlord,  is  revolting  to  me, 
as  it  was  to  my  predecessor.  Lord  Kenyon," — see  Doe  d.  Colclough  v. 
Mvlliner,  1  Esp.  N.  P.  0.  460.  [Williams,  J. — Here  the  deed  puts 
the  estate  out  of  the  lord  :  it  gives  it  to  the  trustees.]  In  that  case,  the 
plaintiff  may  rely  upon  the  demises  of  Skinner,  the  surviving  trustee. 

Ihwde$toeUj  contri. — The  indenture  of  the  28d  of  April,  1806,  re- 
quired several  stamps,  being  a  conveyance  of  the  interests  of  several 
persons  who  had  no  community  of  interest  in  the  subject-matter  of  the 
conveyance.  That  clearly  appears  from  the  recital.  The  case,  there- 
fore, falls  within  the  rule  laid  down  in  Phillipps  on  Evidence,  445,  and 
adopted  in  Tilsley  on  Stamps,  819  (2d  edit.), — that,  « if  the  interest 
of  the  parties  relates  to  one  thing  which  is  the  subject-matter  of  the 
instrument,  or,  in  other  words,  if  the  instrument  affects  the  separate 
intereets  of  soTeral,  and  there  is  a  community  of  the  same  subject«mat- 

VOL.  XIV.— 29 


816  POE  d.  CROFT  v.  TIDBURY.    H.T.  1864. 


ter  as  to  all  the  parties,  there  a  single  stamp  will  be  sufficient ;  but, 
where  the  parties  have  separate  interests  in  several  subject-tnatters, 
there  ought  to  be  a  separate  stamp  for  each  party."  The  question  is, 
whether  this  is  not  in  effect  the  separate  deed  of  each  of  the  parties 
thereto  of  the  first  part.  There  are  many  cases  which  show,  that,  onder 
such  circumstances,  separate  stamps  are  necessary :  Bex  v.  Reeks,  2 
Stra.  716,  2  Ld.  Raym.  1445,  1  Barnard.  8 ;  Crooke  v.  Davis,  5  Burr. 
*^ldl  ^^^^'  ^^^1  ^-  Lockyer,  1  Dougl.  217;  Anonymous,  8  ^Tannt. 

-•  469 ;  The  King  v,  Carlisle,  1  Chitt.  Rep.  461  (E.  C.  L.  R.  vol. 
18) ;  Atkins  v.  Reynolds,  2  Chitt.  Rep.  14  (E.  G.  L.  R.  vol.  18) ;  Rob- 
son  V.  Hall,  Peake's  N.  P.  C.  128 ;  Doe  d.  Copley  v.  Day,  18  East,  241, 
The  latter  case  seems  to  me  to  be  precisely  in  point :  there,  an  instru- 
ment contained  a  written  contract  of  demise  in  its  general  terms,  with 
a  several  operation  in  respect  to  the  different  tenants  who  signed  it,  for 
different  estates,  at  the  different  rents  set  against  their  signatures ;  and 
it  was  held  to  require  several  stamps.  [Maulb,  J. — That  was  the  ease 
of  a  demise  to  several ;  this  is  a  grant  by  which  several  people  coavey 
to  one.  Jbrvis,  C.  J. — ^Would  each  be  bound  by  the  deed  as  to  the 
others  ?]  Each  had  a  separate  interest.  It  is  so  stated  and  admitted 
in  the  case :  there  was  no  community  of  interest :  the  deed  was  in- 
tended to  operate  upon  the  separate  interest  of  each.  [Mauls,  J.^ 
Suppose  there  had  been  as  many  deeds  as  there  were  encroachers,  would 
they  have  conferred  collectively  all  the  rights  on  the  trustees  that  this 
deed  confers  ?]  It  is  submitted  they  would.  [Mauls,  J. — Suppose 
there  was  some  failure  of  title  as  to  one  encroachment,  could  the 
trustees  have  sued  another  party  for  breach  of  covenant  ?  On  this 
deed,  all  would  be  liable  for  the  failure  of  title  of  one.]  In  The  Queen 
V.  The  Provost  and  College  of  Eton,  8  Q.  B.  526  (E.  C.  L.  R.  vol.  55), 
copyhold  land  was  devised  to  A.  for  life,  remainder  to  five  persons  as 
tenants  in  common :  A.  was  admitted :  after  his  death,  the  five,  having 
contracted  to  sell  to  B.,  severally  surrendered  to  the  use  of  B.  in  fee, 
which  surrender  was  accepted  by  the  lord :  and  it  was  held,  that  B.,  on 
claiming  admittance,  must  pay  five  fees,  and  that  the  admittance  would 
require  five  stamps.  [Jebyis,  C.  J. — That  proceeds  upon  the  ground 
that  there  was  no  community  of  interest.]  Neither  is  there  here. 
[Maulb,  J. — Here,  there  is  something  more  than  a  conveyance  of  the 
separate  estate  of  each.  Each  conveys  the  whole, — whatever  interest 
^ooA-i  he  might  have  in  the  whole.]    In  Wharton  *v.  Walton,  7  Q.  B. 

^  474  (E.  C.  L.  R.  vol.  53),  A.,  by  written  contract,  agreed  to  take 
a  public  house  of  S.  at  a  certain  rent,  and  to  buy  of  S.  all  the  beer  which 
should  be  sold  and  consumed  on  the  premises,  under  a  penalty  of  30^. 
for  every  barrel  bought  of  any  other  person,  and  to  quit  on  six  months' 
notice,  under  a  penalty  of  802.  per  month  for  holding  over.  At  the 
€nd  of  the  instrument  was  written, — «  And  it  is  fhrther  agreed  by  O. 
-(who  was  not  previously  made  party  to  the  contract)  that  he  will  hold 
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himself  responsible  for  any  amount  of  money  which  may  become  dae 
from  A.  to  S.,  that  is  to  say,  to  the  amoant  of  S6Z."  The  names  of 
S.,  O.,  and  A.  were  subscribed.  In  an  action  by  S.  against  0.  on  the 
guarantee,  it  was  held  that  a  lease  stamp  was  not  sufficient,  but  that  an 
agreement  stamp  was  necessary  in  respect  of  0/s  guarantee  for  the 
payment  of  penalties.  These  authorities,  it  is  submitted,  show  that 
the  single  stamp  was  not  sufficient,  but  that  there  ought  to  have  been 
separate  stamps  in  respect  of  the  separate  interests  conveyed.  And 
the  case  of  Lovelock  v.  Franklyn,  8  Q.  B.  871  (E.  C.  L.  B.  vol.  55), 
shows,  that,  inasmuch  as  the  deed  was  operative  as  a  redemise,  as  well  as 
a  conveyance,  two  stamps  at  all  events  were  necessary.  There,  by 
writing  not  under  seal,  reciting  that  D.  had  purchased,  for  the  residue 
of  a  term,  four  messuages,  in  one  of  which  the  plaintiff  resided,  it  was 
agreed  that  the  plaintiff  should  continue  to  reside  in  that  messuage 
during  the  residue  of  D.'s  interest,  if  the  plaintiff  should  so  long  live, 
at  the  yearly  rent  of  12.,  and  D.  further  agreed  to  assign  all  his  interest 
in  the  said  premises  purchased  by  D.  as  aforesaid,  to  the  plaintiff,  on 
payment  of  1402.  within  a  stated  period :  and  it  was  held,  that  this  was 
a  lease,  and  also  an  agreement,  and  required  an  agreement  as  well  as  a 
leaee  stamp,  inasmuch  as  the  lease  and  the  agreement  comprehended 
distinct  subject-matters.  [Williams,  J.,  referred  to  Worthington  v. 
Warrington,  5  0.  B.  685  (E.  0.  L.  B.  vol.  57).]  In  Allen  v.  Morrison 
and  Wills  v,  ^Bridge,  there  was  clearly  a  community  of  interest.  r«oo-| 
TIus  cannot  be  properly  considered,  as  suggested  on  the  other  ^ 
side,  as  an  exception  or  reservation  out  of  the  grant :  Doe  d.  Douglas 
V.  Lock,  2  Ad.  k  E.  705  (E.  G.  L.  R.  vol.  29),  4  N.  &  M.  807  (E.  0. 
L.  B.  vol.  80).  In  Wickham  v.  Hawker,  7  M.  &  W.  63,t  by  deed,  A. 
and  B.  conveyed  to  D.  and  his  heirs  certain  lands,  excepting  and  reeenh 
ing  to  A.,  B.,  and  0.,  their  heirs  and  assigns,  liberty  to  come  into  and 
upon  the  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl :  and  it  was 
held,  that  thb  was  not  in  law  a  reeervation^  properly  so  called,  but  a  new 
grant  by  D.  (who  executed  the  deed)  of  the  liberty  therein  mentioned ; 
and  therefore  that  it  might  enure  in  favour  of  0.  and  his  heirs,  although 
he  was  not  a  party  to  the  deed.  [Maulb,  J. — That  case  has  very  little 
to  do  with  the  question :  the  decision  would  have  been  the  same  whether 
there  had  been  one  or  two  stamps.] 

The  next  question  is,  whether  the  lessors  of  the  plaintiff  are  entitled 
to  recover  the  pieces  of  land  respectively  marked  A.,  B.,  and  C,  which 
were  enclosed  from  the  common  during  the  time  that  James  Tidbury 
occupied  the  land  marked  D.  It  is  difficult  to  suppose  that  the  tenant 
could  have  intended  these  to  be  treated  as  accretions  made  by  him  for 
the  benefit  of  his  landlord.  [Jbbvis,  C.  J. — Lord  Oampbell,  Andrews 
V.  Hailes,  2  Ellis  &  B.  849  (E.  C.  L.  B.  vol.  75),  puts  it  upon  the  ground 
of  estoppel.  Maulb,  J. — He  states  as  the  residt  of  the  opinion  of  the 
court  there,  that,  <<  where  the  encroachment  is  on  soil  not  the  property 
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of  the  landlord,  tbe  presumption  sbould  be  stated  to  be,  tbat  the  eo- 
croaebment  is  part  of  tbe  holding :  not  tbat  tbe  tenant  encroached  for 
tbe  landlord/']  The  decision  there  may  have  been  correct,  with  refer- 
ence to  tbe  facts  before  the  court.  In  Doe  d.  Colclough  v.  Mulliner,  1 
Esp.  N.  P.  0. 460,  and  Doe  d.  Cballnor  v.  Davies,  1  Esp.  N.  P.  C.  461, 
encroachments  by  tenants  on  tbe  waste  adjoining  the  demised  lands  were 
^QQQ-1  thought  ^by  Lord  Kenyon,  and  Thompson,  B.,  not  to  belong  to 
-*  the  landlord.  In  Doe  d.  Earl  Dunraven  v.  Williams,  7  C.  t  P. 
832  (E.  C.  L.  B.  vol.  82),  and  in  Bryan  d.  Child  v.  Winwood,  1  Taant. 
208,  the  lessor  of  the  plaintiff  was  lord  of  the  manor  upon  the  waste  of 
which  the  encroachment  had  been  made.  This  differs  from  the  ordinary 
case  of  landlord  and  tenant:  the  p«rty  claimed  under  the  deed:  Doe 
d.  Baddeley  v.  Massey,  17  Q.  B.  878. 

Selfe  was  heard  in  reply.  Cur.  adr.  tuU. 

Jebvis,  C.  J.,  now  delivered  the  judgment  of  the  court. 

Three  points  were  made  in  argument  upon  this  case. 

It  was  first  said  that  the  deeds  of  the  22d  and  23d  of  April,  1806, 
vere  improperly  stamped,  because  they  convey  separate  estates  from 
the  various  parties  of  tbe  first  part,  and  ought  therefore  to  have  been 
impressed  with  several  stamps.  We  think  there  is  nothing  in  this 
objection. 

The  rule  upon  this  subject  is  thus  correctly  laid  down  in  Phillipps  on 
Evidence,  Vol.  I.,  p.  445, — <<  If  the  interest  of  the  parties  relates  to 
one  thing  which  is  the  subject-matter  of  the  instrument ;  or,  in  other 
words,  if  the  instrument  affects  tho  separate  interests  of  several,  and 
there  is  a  community  of  the  same  subject-matter  as  to  all  parties,  there 
a  single  stamp  will  be  sufficient :  but,  where  tbe  parties  have  separate 
interests  in  several  subject-matters,  there  ought  to  be  a  separate  stamp 
for  each  party." 

By  the  deeds  in  question,  each  of  tbe  parties  of  tbe  first  part,  the 
encroachers,  professes  to  convey,  not  only  his  own  encroachment,  but 
the  encroachments  of  all  the  other  encroachers ;  and  in  this  respect 
these  deeds  are  larger  in  their  operation  than  if  each  encroacber  had 
^000*1  ^oonveyed  his  own  encroachment  by  a  separate  deed.  The 
^  encroachments  are  the  subject-matter  of  the  deeds:  all  the 
encroachers  convey  all  the  encroachments;  and  all  tbe  encroachers, 
therefore,  have  a  common  interest  in  the  subject-matter.  The  deeds 
also  affect  the  separate  interests  of  each  encroacber ;  for,  the  subject 
of  the  deeds  is,  the  extinguishment  of  the  rights  which  the  encroachers 
had  acquired  or  might  acquire  by  their  encroachments,  and  the  permis- 
sion for  tbe  encroachers  and  their  wives  to  occupy  their  encroachments 
during  theur  lives. 

In  this  respect,  each  encroacber  possesses  a  several  interest;  for, 
each  abandons  any  right  be  may  have  acquired  by  encroachment,  and 
each  obtains  for  Idmself  and  his  wife  permission  to  occupy  his  encroach- 
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ment  daring  their  lives.  There  is,  therefore,  a  commiinity  of  the  same 
subject-matter  as  to  all  the  parties  of  the  first  part,  the  encroachers ; 
and  the  deeds  affect  the  separate  interests  of  each.  Thus,  the  case 
comes  distinctly  within  the  rule  as  laid  down  by  Mr.  Phillipps ;  and  we 
therefore  think  that  the  first  objection  cannot  be  sustained. 

The  second  objection  is  also  in  our  opinion  untenable.  It  is  said  that 
the  latter  part  of  the  release,  which  confers  upon  the  encroachers  and 
their  wives  a  liberty  and  privilege  of  occupying  their  encroachments 
during  their  respective  lives,  operates  as  a  conveyance  or  re-grant  to 
them  of  life-estates,  which,  being  chargeable  with  specific  duties,  ought 
to  be  stamped  accordingly. 

There  is  no  doubt  that  every  instrument  is  liable  to  stamp-duty 
according  to  its  legal  operation ;  and,  if  these  deeds  did  contain  a  con- 
veyance  or  re-grant  to  the  encroachers  of  life-estates,  and  thus  embrace 
two  subjects,  each  of  which  would  be  chargeable  with  a  separate  duty 
if  contained  in  a  separate  deed,  the  question  would  be,  whether,  being 
stamped  in  respect  of  one  subject,  the  other  contents  of  the  deed  so 
stamped  are  incidental  or  accessory  to  that  subject  in  respect  of  which 
the  stamp  ^is  affixed.  If  they  are  not,  the  further  duty  will  r^ioo^ 
attach :  If  they  are,  no  further  duty  will  be  payable.  But  an  '- 
examination  of  the  deeds  satbfies  us  that  they  do  not  operate  as  a  con* 
veyance  or  re-grant  of  life-estates  to  the  encroachers. 

The  common  object  of  the  deeds,  was,  to  extinguish  the  encroachers' 
rights  after  the  death  of  themselves  and  their  wives,  and  in  the  mean 
time  to  give  them  liberty  and  permission  to  occupy  their  encroachments. 
They  do  not  take  by  the  deeds  any  interest  which  they  could  assign, 
bat  merely  a  personal  liberty  or  privilege,  which  may  be  treated  as  part 
of  the  consideration  for  their  execution  of  the  deeds. 

We  have  not  deemed  it  necessary  to  notice  the  oases  which  were  cited 
in  the  argument  on  the  sufficiency  of  the  stamp,  because  the  rules  to 
which  we  have  referred  are  well  known,  and  the  only  question  is,  the 
application  of  those  rules  to  the  particular  case  under  discussion. 

The  deed,  being  properly  stamped,  proves  that  Tidbury  was  the 
tenant  of  Skinner,  the  lessor  of  the  plaintiff,  up  to  the  year  1846, 
when  Tidbury  died,  and  that  he  was  such  tenant  in  the  years  1808  and 
1814,  when  he  enclosed  from  the  common,  and  added  to  the  encroach* 
ment  held  by  him  under  the  deed  the  pieces  of  land  now  sought  to  be 
recovered. 

The  last  question  is,  whether  the  land  so  taken  from  the  common 
belongs  to  the  encroacher  or  to  the  landlord  under  whom  he  held  at  the 
time  of  the  encroachment. 

The  rule  of  law  upon  this  subject  is  now  clear.  We  need  not  refer 
to  the  different  cases  which  bear  upon  it :  because  they  are  all  cited  in 
the  very  recent  case  of  Andrews  v.  Hailes,  2  Ell.  k  B.  849  (E.  0.  L. 
R.  ToL  75).    Where  a  tenant  who  holds  under  the  lord  of  a  manor  en* 
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croacbes  upon  the  waste,  lie  is  presumed  to  have  approved  against  the 
commoners  for  the  benefit  of  the  lord :  in  other  cases,  when  the  power 
^ooe-1  ^0  encroach  is  derived  from  the  ^occupation  of  the  premises  held 
-'  from  a  landlord,  and  the  encroachment  is  occupied  as  if  it  was  a 
part  of  the  holding,  then,  at  the  end  of  the  tenancy,  the  presumption, 
as  between  landlord  and  tenant,  is,  that  it  is  part  of  the  holding,  and  it 
belongs  to  the  landlord. 

We  do  not  mean  that  the  encroachment  must  under  such  circumatMnees 
be  taken  to  have  been  included  in  the  original  letting ;  for,  that  would 
conflict  with  the  rule  that  the  tenant  may  rebut  the  presumption  that  he 
enclosed  for  his  landlord,  by  clear  evidence  that  he  intended  the  en- 
croachment for  himself  at  the  time  he  made  it :  but,  that,  having  been 
taken  from  the  waste,  and  added  to  the  holding,  it  must  be  assumed  to 
be  part  of  the  holding  at  the  termination  of  the  tenancy, — ^in  fact,  that 
the  tenant  takes  it  for  the  aggrandizement  of  the  estate  of  which  he  is 
tenant,  and  not  for  an  estate  of  his  own ;  in  other  words,  for  the  benefit 
of  his  landlord,  and  not  for  himself. 

This  agrees  with  what  was  said  by  Parke,  B.,  in  Doe  d.  Lewis  v.  Rees, 
6  C.  &  P.  610  (E.  C.  L.  B.  vol.  25) :— "  It  is  clearly  settled  that  en- 
croachments  made  by  a  tenant,  are  made  for  the  benefit  of  his  landlord, 
unless  it  appears  clearly  by  some  evidence  at  the  time  of  the  making 
of  the  encroachment,  that  the  tenant  intended  the  encroachments  for 
his  own  benefit,  and  not  to  hold  them  as  he  held  the  farm  to  which  the 
encroachments  were  adjacent ;"  although  it  does  not  accord  with  the 
reason  for  the  rule  as  given  by  some  eminent  judges.  But,  whatever 
may  be  the  reason  of  the  rule,  the  rule  itself  is  clear,  and  manifestly 
applies  to  this  case.  When  the  encroachments  were  made,  the  encroacher 
was  tenant  to  the. lessor  of  the  plaintifi*,  and  the  encroachments  were 
added  to,  and  occupied  with,  the  land  demised,  during  the  remainder  of 
the  term.  It  must,  therefore,  be  assumed  that  the  tenant  made  the 
encroachments  for  the  aggrandisement  of  the  estate,  and  that  therefore 
they  were  part  of  the  holding  when  the  tenancy  expired, 
^oogi  *There  is  nothing  in  the  objection  that  the  tenants  had  an 
-'  interest  in  the  nature  of  a  life-estate,  because  in  Doe  d.  Lbyd  v. 
Jones,  16  M.  k  W.  580,t  the  encroacher  had  a  life-estate,  and  it  was 
held,  notwithstanding,  that  the  presumption  applied. 

For  these  reasons,  we  think  that  judgment  should  be  for  the  plaintiff 
on  the  second  and  fourth  demises  in  the  name  of  Skinner. 

Judgment  accordingly.(a) 

(a)  B7  the  SStb  seotion  of  the  Common  Law  Prooedore  Aot,  185i,— 17  A  18  Viet^  o.  U5»  it  is 
enacted,  that  "npon  the  production  of  any  document  ae  evidence  at  the  trial  of  any  caoeei  it  sbiU 
be  the  duty  of  the  offloer  of  the  court  whoie  duty  it  ia  to  read  raoh  dooument»  to  call  the  attentioa 
of  the  judge  to  any  omlMion  or  iniufflelenoy  of  the  itamp ;  and  the  documents  if  unstamped,  w 
not  sniBoiently  stamped,  shall  not  be  receired  in  eTidenoe  nntU  the  whole  or  (as  the  case  stay  be) 
the  deficiency  of  the  stamp-duty,  and  the  penalty  required  by  statute,  together  with  the  additional 
penalty  of  XL,  shall  have  been  paid." 

And  B.  29  enacts  that  <'sueh  oflleer  of  the  court  shall,  upon  payment  of  the  whole  or  (as  the 
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msy  W)  of  the  defldeiioy  of  tbo  f  taap-dnfy  payftblo  npon  or  la  reapoct  of  raeh  doeamoB^ 
»ad  of  Uie  penalty  required  by  statute,  and  of  the  additional  penalty  of  11,,  give  a  receipt  for 
the  amount  of  the  duty  or  deficiency  which  the  judge  ehall  determine  to  be  payable,  and  also  of 
the  penalty,  and  thereupon  sueh  doenmeat  shall  be  admissible  in  evidenee,  MTing  all  just  ezoep- 
twaa  on  other  grounds ;  and  an  entry  of  the  faet  of  such  payment,  and  of  the  amount  thereof, 
shall  be  made  in  a  book  kept  by  such  officer ;  and  such  officer  shall,  at  the  end  of  each  sittings 
or  aMlsee  (as  the  ease  may  be),  duly  make  a  return  to  the  eommissloners  of  the  inland  rsTonne, 
of  tha  luoBsys,  if  any,  which  he  has  so  reoeiTod  by  way  of  duty  or  penalty,  distinguishing  between 
sueh  moneys,  and  stating  the  name  of  the  cause  and  of  the  parties  firom  whom  he  received  such 
noneys,  and  the  date,  if  any,  and  deseription  of  the  dooument,  for  the  purpose  of  identifying 
the  same ;  and  he  shall  pay  o? er  the  said  moneys  to  the  receiver-general  of  the  inland  roTenue^ 
or  to  sueh  person  as  the  said  eommissloners  shall  appoint  or  authorise  to  reoeive  the  same ;  and, 
in  caae  such  offleer  shall  neglect  or  refuse  to  ftimish  such  aoeount,  or  to  pay  over  any  of  the 
Booeys  so  receired  by  him  as  aforesaid,  he  shall  be  liaUo  to  be  proceeded  against  in  the  manner 
directed  by  the  13  A  14  Viet  e.  97,  s.  8;  and  the  said  commissioners  shall,  upon  request*  and 
production  of  the  receipt  hereinbefore  mentioned,  cause  such  documents  to  be  stamped  with  the 
proper  stamp  or  stamps  in  respect  of  the  sums  so  paid  as  aforesaid :  Provided  always,  that  the 
aforesaid  eoaetment  shall  not  extend  to  any  document  which  cannot  now  be  stamped  after  the 
•seention  thereof  on  payment  of  the  duty  and  a  penalty." 
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ne  discharge  of  an  insolvent  under  the  1  A  2  VIci  c.  110,  does  not  operate  to  release  him  from 
.    a  olaim  for  anliqnidated  danmges  for  not  redelivering  mining-share%  pursuant  to  a  contract 

for  that  purpose. 
The  true  measure  of  damages  in  an  action  for  not  redelivering  shares  lent  to  the  defendant  upon 

a  eontract  to  retnm  them  on  a  given  day.  Is  not  the  market-pcice  at  the  time  of  the  breachi  but 

liho  Bsarket-price  at  tJU  ftme  c/  (Ae  trial. 

This  was  an  aotion  for  not  returning  certain  mining  shares,  pnrsnant 
to  the  defendants'  contract. 

The  declaration  stated  that  the  plaintiff,  being  lawfnllj  possessed  of 
and  entitled  to  divers  shares  in  a  mining  compuiy,  to  wit,  fifty  St.  John 
del  Bey  shares,  of  great  valae,  to  wit,  of  the  Talne  of  10002.,  which 
shares  the  plaintiff,  theretofore,  to  wit,  on  the  11th  of  September,  1849^ 
at  the  request  of  the  defendants,  had  suffered  and  permitted  the  defend* 
ants  to  have  the  loan  of,  uid  then  lent  the  same  to  the  defendants,  upon 
certain  terms,  to  wit,  that  the  defendants  should  return  fifty  St.  John 
del  Bey  shares  to  the  plaintiff  on  the  81st  of  October,  1849,  and  that 
the  plaintiff  should  return  to  the  defendants  the  sum  of  5002.  deposited 
by  the  defendants  with  the  plaintiff  for  such  loan  of  the  said  shares,  and 
that  the  defendants  should  give  to  the  plaintiff  a  certain  commission,  to 
wit,  one  sixteenth  of  a  pound,  that  is  to  say.  Is.  Sd.  per  share,  for  the 
said  loan  of  the  said  shares  in  that  behalf;  that  afterwards,  to  wit,  on 
the  last-mentioned  day,  the  market  price  of  St.  John  del  Bey  shares 
having  increased,  and  the  defendants  not  having  returned  the  said  fifty 
St.  John  del  Bey  shares  to  the  plaintiff,  and  being  then  unable  so  to 
do,  or  to  supply  the  plaintiff  with  fifty  St.  John  del  Bey  shares,  it  was 
thereupon,  afterwards,  to  wit,  on  the  26th  of  November,  1849,  agreed 
by  and  between  the  plaintiff  and  the  defendants,  that  the  terms  of  the 
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said  deposit  and  loan  shonld  be  altered,  and  that,  in  lien  and  in  stead 
thereof,  the  plaintiff  should  purchase  divers,  to  wit,  forty  other  St.  Jobo 
del  Rey  shares  oat  of  the  5002.  deposited  with  the  plaintiff,  and  tbat 
^noo-i  ^^^  defendants  3hould  deliver  to  the  ^plaintiff  ten  further  St. 
-'  John  del  Bey  shares  within  six  months  from  the  said  26th  of 
November,  1849,  together  with  a  certain  commission  in  that  behalf,  to 
wit,  at  the  rate  of  Is.  8d.  per  share  per  month,  for  the  balance  of  the 
said  5002.,  and  that  the  plaintiff  should  receive  the  benefit  of  the 
dividends  on  the  said  ten  shares,  and  that  the  said  last-mentioned  agree- 
ment, and  the  said  terms  thereof,  should  be  in  lieu,  stead,  and  substitu- 
tion of  the  said  previous  terms :  That,  although  the  plaintiff  had  always 
performed  and  fulfilled  the  said  last-mentioned  agreement  on  his  part, 
and  did  afterwards,  in  pursuance  thereof,  to  wit,  on  the  27th  November, 
1849,  purchase,  at  a  reasonable  and  proper  price  in  that  behalf,  to  wit, 
at  the  market  price  of  the  day,  divers,  to  wit,  forty  St.  John  del  Rej 
shares  out  of  the  said  sum  of  500L,  and  then  paid  for  the  same  ther^ 
out,  and  after  paying  for  the  same  the  balance  or  sum  of  money,  residue 
of  the  said  sum  of  5002.,  was  a  certain  small  sum  of  money,  to  wit,  92. 
7s.  6^. ;  and  although  within  and  during,  and  until  and  at  the  expira- 
tion of,  the  said  period  of  six  months,  the  plaintiff  was  always  readj 
and  willing  to  have  received  from  the  defendants  the  said  ten  farther 
St.  John  del  Rey  shares,  together  with  the  said  last-mentioned  commis- 
sion, and  to  have  paid  the  said  balance  or  residue  of  the  said  sum  of  5001. 
to  the  defendants, — whereof  they  had  due  notice :  and  although  the 
plaintiff,  at  the  expiration  of  the  said  period  of  six  months,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  81st  of  May,  1850, 
requested  the  defendants  to  deliver  to  him  the  said  ten  further  St.  John 
del  Rey  shares,  and  to  pay  the  said  commission  lastly  mentioned :  Tet 
the  defendants  had  hitherto  wholly  neglected  and  refused  to  deliver 
the  said  ten  shares  to  the  plaintiff,  and  to  pay  the  said  commission,  and 
the  same  were  altogether  wholly  undelivered  and  unpaid  to  the  plain- 
tiff; whereby  the  plaintiff  lost  the  use  and  benefit  of  the  said  shares, 
^qoA-|  And  *the  commission  amounting  to  202.,  and  the  dividends 
-*  which  would  have  been  payable  and  paid  to  him  in  respect 
thereof,  &c« 

Plea, — ^that,  by  an  order  and  adjudication  made  by  the  court  for  f^ 
lief  of  insolvent  debtors  in  England,  the  defendant  was  duly  discharged 
according  to  the  statute  made  and  passed  in  the  session  of  parliament 
held  in  the  first  and  second  years  of  the  reign  of  our  lady  the  Queen, 
for,  amongst  other  things,  the  relief  of  insolvent  debtors  in  England,  of 
and  from  the  said  causes  of  action. 

Replication,  traversing  the  plea.     Issue  thereon. 

At  the  trial,  at  the  sittings  after  last  Trinity  Term,  in  London,  a  Te^ 
diet  was  taken  for  the  plaintiff  by  consent,  subject  to  the  opinion  of  the 
court  upon  the  following  case :— > 
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The  plaintiff^  being  possessed  of  fifty  shares  in  the  St.  John  del  Bey 
Mining  Company,  on  the  5th  of  July,  1849,  agreed  to  lend,  and  lent, 
the  same  to  the  defendants,  upon  their  undertaking  to  return  them  to 
him,  the  plaintiff,  on  or  before  the  11th  of  September  in  the  same  year. 
The  defendant  Bouth  at  the  same  time  deposited  with  the  plaintiff  the 
sum  of  5002.  as  a  seourity  for  the  return  of  the  said  shares. 

The  defendants  not  having  returned  the  said  shares  on  or  before  the 
said  11th  of  September,  1849,  the  following  written  undertaking  was 
on  the  11th  of  September,  1849,  given  by  the  defendants  to  the  plain- 
tiff:— 

«<  St.  John  del  Ray  Mining  Company. 

<«  We  the  undersigned  agree  to  return  to  Mr.  David  Owen  fifty  St. 
John  del  Bey  shares  on  the  81st  of  October  next,  on  the  said  Mr.  David 
Owen  returning  to  us  5002.,  which  we  have  deposited  with  him  for  the 
loan  of  the  said  fifty  shares.  We  also  agree  to  give  one  sixteenth 
o*>mmission  per  share  for  the  loan  of  the  said  fifty  shares. 

«  W.  Bouth. 

«<Sept.  11, 1849.  mB.  H.  M.  OaLB." 

^he  defendants  not  having  returned  the  said  shares  to  the  r^^AQA 
plaintiff^  and  they  having  risen  in  value  above  the  said  sum  of  ^ 
500{.,  the  defendants,  on  the  26th  of  December,  1849,  gave  to  the 
pUuntiff  an  authority  and  undertaking  of  which  the  following  is  a 
copy : — 

«  D.  Owen,  Esq.,  25,  Old  Broad  Street. 

<^  We  the  undersigned  authoriie  you  to  purchase  forty  St.  John  del 
Bey  shares  out  of  the  5002.  deposited  with  you ;  and  we  engage  to  de- 
liver you  ten  shares  further  within  six  months  from  this  date,  together 
with  one  sixteenth  per  month  commission,  for  the  balance  of  the  5002. 
You  to  receive  the  benefit  of  the  dividends  on  the  said  ten  shares. 

♦«  W.  Bouth. 

«<  London,  26  Nov.,  1849.  <c  B.  H.  M.  Oglb." 

The  plaintiff,  in  pursuance  of  the  said  authority,  on  the  27th  of  No- 
vember, 1849,  bought  out  of  the  said  5002.  forty  St.  John  del  Bey 
Mining  Shares  at  11|  per  share,  that  being  then  the  market  price  of 
the  said  shares, — adding  to  which  the  sum  of  one  sixteenth  per  month 
commission,  the  account  between  the  plaintiff  and  the  defendants  was 
as  follows : — 

"1849.    Jnly.  £    9,d. 

•*  D«posit«a  M  leeiirity  for  fifty  St  John  del  Rey  sharef 500    0  0 

"Dodoct,— • 

"Not.  27.    40  8L  John  del  Key  sharei  boagbt  at  11}  per  fhava     •       .    475    0  0         >^*^ 
"  FiTo  montht'  oommiMioD  on  fifty  St.  John  del  Rey  ihartfy  at  one-tlz- 
UcBth  per  ahare  per  month 15  12  6  400  13  6 

<'Balanee  remaining £9    7  6 

The  remaining  ten  shares  were  not  returned  by  the  defendants  to  the 
TOL.  XIV. — 80  V  2 
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plaintiff;  and,  on  the  17  th  of  January,  1852,  an  action  was  commenced 
by  tho  plaintiff  against  the  defendants.  The  said  action  was  not  then 
proceeded  with,  in  consequence  of  the  absence  of  the  defendant  Bonth 
from  England :  but,  on  the  14th  of  June,  1862,  an  appearance  was  en- 
^no^-y  tered  by  Messrs.  B.  k  D.,  as  ^attorneys  for  the  defendant  Boatb; 
-*  and,  on  the  18th  of  November  in  the  same  year  judgment  by 
default  was  signed  against  the  defendant  Ogle* 

On  the  16th  of  July,  1852,  the  said  ten  shares  having  further  risen 
in  price,  and  dividends  having  been  paid  on  them  since  1849,  a  stste- 
ment,  of  which  the  following  is  a  copy,  was  delivered  by  the  attor- 
ney of  the  plaintiff  to  the  defendant  O^e,  and  to  Randolph  Routh,  who 
was  the  brother  of  the  defendant  William  Bouth,  but  who  had  no  an- 
fthority  to  settle  the  action.  No  settlement  of,  or  agreement  for  the 
payment,  or  assent  to  the  correctness  of  the  said  statement  was  made 
by  Ogle  or  Randolph  Routh : — 

«  Owen  «.  Roath  and  Ogle. 

<a852.    July.  £  i.i 

"  Talne  of  ten  St  John  del  Rey  Mining  shares,  ftt  28^  per  share   .                       .  S80  0  0 

<'  DiTidend  on  ten  St  John  del  Bey  Mine  shanay  paid  Deeember,  1849  .       •       .  12  10  0 

"Do.  paid  June,  1850 15  OO 

<' Do.  paid  December,  1850 15  0  0 

"Do.  paid  Jane,  1851 15  «  t 

"Do.  paid  December,  1851 15  0  t 

"Do.  paid  June,  1852 20  0  « 

"Two  years  and  eight  months'  eommission  on  ditto,  at  one-sixteenth  per  share 

per  month,  to  31st  July,  1852,  as  per  agreement 20  0  0 

£393  10  0 
"  Dednet 

"Balance  of  500^  deposited  ai  seewity  for  fifty  thaiM  len^  as  per  aoeoont 
rendered 9  7  < 

£38S  20 

On  the  4th  of  August,  1852,  the  defendant  Routh  haring  returned 
to  England,  and  being  a  prisoner  for  debt  upon  an  arrest  made  oo  the 
20th  of  July,  1852,  petitioned  the  insolvent  debtors  court  for  bis  dis- 
charge under  the  1  &  2  Vict,  c*  110. 

The  following  is  an  extract  from  his  schedule  filed  in  the  insolrent 
debtors  court  on  the  4th  of  August,  1852 : 
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D.  C. 
1 


Hi 

•ciiplloiifl  of 
dltofft  and  dAim- 
•Dta,  and  thalr 
pmnni  or  lait  m> 
■id«n< 


DsTid  Owen, 
derk  At  M«nri. 
C^AGcbank. 
era,  Ko.  25  Bond 
Street,  Middle- 
MX,  a  detftinisg 
creditor. 

His  attorney, 
Mr.  Bj«,  No.  16 
Golden  Sqoare, 
Middleeoz. 
The  Mid  Dafld 
Owes. 


£     9.    d. 


•6     S  10 


and 
8S3     2     6 


eontrafeted. 


1849. 


1849. 


Admitted 

or 
disputed. 


Admitted. 


Admitted. 


Nature  and  eondderation  of  the 
debt,  and  eeoorittae,  if  any;  also, 
if  the  deM  is  disputed,  the 
tberaoC 


£dO  for  money  lent,  12. 13s.  id, 
for  interest,  and  13/.  9s.  M,  for 
eosU  in  an  action  oommeneed 
bj  this  ereditor  against  me, 
wherein  lie  proceeded  to  ont- 
lawiy,  and  nrreeted  me  on  a 
capias  ntlagatnm. 

This  creditor  holds  my 
check  for  60/.,  on  Messn. 
Barelay,  Bcataa  A  Oc,  dated 
about  Angnst,  1849. 

About  May,  1849, 1  borrow- 
ed of  this  ereditor  60  shaMs 
of  the  St.  John  del  Key  Min- 
log  Company,  to  be  retomt.* 
or  made  good  within  thrM 
months,  and  deposited  with 
him  600/.  in  money ;  and  R. 
It  0.  Ogle,  of  Camberwell 
Kew  Road,  clerk  to  the  said 
Mining  Company,  signed  the 
agreement,  and  became  my 
snrety  to  this  creditor.  The 
shares  were  not  rttomed,  and 
this  creditor  Uid  oat  490/.  12fl. 
M.,  part  of  the  500/.,  in  pnr- 
chaM  of  40  shares,  and  now 
claims  888/.  3s.  6J.  balance^  as 
the  Talne  of  the  renuiiniog  ten 
ihans,  and  dlTidends  there- 
of^ and  eommission  to  July, 
1853,  as  per  following  state- 
ment:— 

1863.    July.  £.    9.d. 

10  shans,  at  38/.     280   0  0 
DiTldend,  Dec.  1849    1210 


M 


M 


Jvaa,186016  0 
Dec  1860  16  0 
Jane,  1851 16  0 
Dee.  1661  16  0 
JuM,1863  30  0 
yean    and 

eight  months'  com- 

mlsiioa  on  ditto,  at 

l-16th  per  share  per 

month,  to  81st  July, 

1863  30   0  0 


Two 


393  10  0 
Dednot  balance  of 
th»  600/.  deposited 
as  security  for  fifty 
shares  lent  9   7  6 


Balance  due  July, 
1863  £388   3  6 
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^Qon-i  .   *The  defendant  Routh  was  discharged  under  the  msolvent 
^  debtors  act,  1  &  2  Yict.  c.  110,  on  the  17th  of  September,  1852; 
and  the  following  is  a  copy  of  the  adjadication : — 

<«  Pursuant  to  the  act  for  the  relief  of  insolvent  debtors  in  EDg> 
land,  &c. 

<<0n  the  17th  day  of  September,  1852. 

« In  the  matter  of  William  Bouth,  a  prisoner  in  the  Queen's  prison. 

<<  Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  upon  the  said  prisoner's 
swearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  attorney 
in  pursuance  of  the  said  act.  It  is  adjudged  and  ordered  that  the  said  pris- 
oner shall  be  discharged  from  custody  and  entitled  to  the  benefit  of  the 
said  act  forthwith  as  to  the  several  debts  and  sums  of  money  due  or 
claimed  to  be  due  on  the  8d  day  of  August,  1852,  being  the  time  of  making 
the  order  vesting  the  estate  and  effects  of  the  said  prisoner,  puranant 
to  the  statute  in  that  behalf,  from  the  said  prisoner  to  the  several 
persons  named  in  the  said  schedule  as  creditors,  or  claiming  to  be 
creditors,  for  the  same  respectively,  or  for  which  such  persons  gave 
credit  to  the  said  prisoner  before  the  said  time  of  making  such  vesting 
order,  and  which  were  not  then  payable,  as  to  the  claims  of  all  other 
persons  not  now  known  to  the  said  prisoner,  who  may  be  endorsees  or 
holders  of  any  negotiable  security  set  forth  in  the  said  schedule  so  sworn 
to  as  aforesaid." 

On  the  2d  of  November,  1852,  the  plaintiff  declared  in  the  said  action. 
The  defendant  Routh  pleaded  his  discharge  under  the  insolvent  act. 
The  defendant  Ogle  suffered  judgment  by  default.  The  pleadings  were 
to  be  taken  as  part  of  the  case. 

If  the  court  is  of  opinion  that  the  defendant  Routh  was  discharged 
*S341  ^y  ^^^  adjudication  of  the  insolvent  ^debtors  court,  from  the 
-'  cause  of  action  disclosed  in  the  declaration,  the  verdict  is  to  be 
entered  for  the  defendant  Routh.  If  the  court  is  of  opinion  that  he 
was  not  so  discharged,  the  verdict  is  to  be  entered  for  the  plaintiff  for 
such  sum  as  to  the  court  shall  seem  fit. 

The  damages  recovered  against  the  defendant  Ogle  are  to  be  entered 
for  such  sum  as  to  the  court  shall  seem  fit. 

The  market  value  of  the  said  shares  at  the  time  of  the  under-men- 
tioned dates,  was  as  follows : — 

On  the  26th  of  July,  1850,  when  by  the  defendants'  undertaking, 
dated  the  26th  of  November,  1849,  the  shares  were  to  be  returned,  15L 
per  share,— on  the  16th  of  July,  1852,  when  the  said  statement  was 
delivered,  282.  per  share,— on  the  22d  of  June,  1858,  the  day  of  the 
trial,  822.  per  share,— excluding  the  dividends  of  202.  and  202.,  payable 
in  December,  1852^  and  June,  1858. 

The  previous  dividends,  amounting  in  all  to  1122.  10a.,  and  also  the 
charge  of  l-16th  commission  to  the  Slst  of  July,  1852,  inclusive,  are 
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correctly  gtyen  in  the  statement  before  referred  to.    The  subsequent 
commission^  to  the  day  of  trial,  amounts  to  62.  lis.  6(2. 

Byle9j  Serjt.  (with  whom  was  (7.  PoUoekj^  for  the  plaintiff. — Two 
questions  present  themselves  in  this  case, — first,  whether  the  discharge 
of  the  defendant  Routh  under  his  petition  to  the  insolvent  court  is  an 
answer  to  the  plaintiff's  claim  for  unliquidated  damages  for  not  re* 
delivering  the  ten  shares, — secondly,  to  what  damages  the  plaintiff  is 
entitled  for  the  breach  of  contract. 

1.  It  is  submitted  that  the  plaintiff's  claim  is  not  affected  by  the 
discharge  of  Routh  under  the  insolvent  act.  By  the  75th  section  of 
the  1  &  2  Vict.  c.  110,  the  adjudication  is  to  operate  as  a  discharge  of 
the  insolvent  as  to  the  several  <<  debt$  and  sums  of  money''  due  or 
claimed  to  be  due  at  the  time  of  making  the  vesting  border  from  r«oor 
the  insolvent  to  the  several  persons  named  in  his  schedule  as  ^ 
creditors,  or  claiming  to  be  creditors  for  the  same,  or  for  which  such 
persons  shall  have  given  credit  to  the  insolvent  before  the  time  of 
making  such  vesting  order  as  aforesaid,  and  which  were  not  then  pay- 
able, and  as  to  the  claims  of  all  other  persons,  not  known  to  the  insol- 
vent at  the  time  of  such  adjudicatioui  who  may  be  endorsees  or  holders 
of  any  negotiable  security  set  forth  in  his  schedule.  It  differs  from  the 
certificate  of  conformity  under  the  bankrupt  act,  which  operates  to  dis- 
charge the  bankrupt  ^\froin  all  debts  due  by  him  when  he  became  bank- 
rupt, and  from  all  claims  and  demands  made  provable  under  the 
bankruptcy :  12  &  18  Vict.  c.  106,  s.  200.  Oreen  v.  Bicknell,  8  Ad. 
k  E.  701  (E.  G.  L.  B.  vol.  85),  8  N.  &  P.  684,  is  precisely  in  point : 
In  a  special  case,  it  was  stated,  that,  by  contract  between  B.  k  G.,  G. 
had  agreed  to  sell  to  B.  all  the  oil  which  should  arrive  by  a  certain  ship, 
which  B.  was  to  receive  within  fourteen  days  after  the  landing  of  the 
cargo,  and  pay  for,  at  the  expiration  of  that  time,  by  bills  or  money,  at 
a  specified  price  per  tun,  with  customary  allowances;  that  the  ship 
arrived,  and  the  cargo  was  landed,  and  G.  tendered  the  oil  to  B.  at  the 
end  of  the  fourteen  days :  that  the  quantity  of  oil,  after  allowances,  &c., 
was  a  certain  number  of  tuns  stated  in  the  case ;  that,  at  the  time  of 
the  tender,  the  market  price  of  oil  was  lower  than  the  contract  price, 
by  an  amount  stated ;  that  B.,  on  the  tender  being  made,  refused  to 
accept ;  and  that  the  difference  of  price  was  within  the  knowledge  of  the 
parties :  and  it  was  held,  that,  B.  having  become  bankrupt  after  the 
refusal,  G.  could  not  prove  for  this  breach  of  contract  under  the  com- 
mission :  for  that,  although  G.'s  claim  would  be  measured  by  the  differ- 
ence between  the  contract  and  market  prices  at  the  time  when  B.  should 
have  fulfilled  his  contract,  yet  the  case  did  not  show  that  the  data  on 
which  the  calculation  must  ^proceed  were  so  settled  as  to  admit  of  r^too^ 
no  dispute,  and  render  the  intervention  of  a  jury  unnecesssry,  ^ 
and  consequently,  the  claim  of  G*  was  not  for  a  debtf  but  for  damages* 
(IIaulb,  J. — ^I  do  not  think  the  reason  given  there  is  a  very  good  one  r 
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the  true  objection  there  was  that  the  claim  was  not  of  a  liquidated  peea- 
niary  character.]  In  Woolley  v.  Smith,  3  C.  B.  610  (E.  C.  L.  B.  vol.  64), 
a  claim  for  damages  for  not  providing  a  cargo  of  guano  pnrsnant  to  i 
charter-party,  was  held  not  to  be  <<  a  debt  or  demand"  provable  under  i 
fiat.  Ex  parte  Broadhnrst,  In  re  Broadhnrst,  2  De  6.,  M'N.,  ft  0. 958, 
is  also  an  authority  to  show  that  this  is  not  a  debt  or  demand  that  would 
have  been  provable  under  the  bankrupt  act.  The  dividends,  as  accessory, 
would  follow  the  principal.    All  sounds  in  damages. 

2.  The  plaintiff  claims  to  be  entitled  to  recover  damages  accordmg 
to  the  market  value  of  the  shares  at  the  time  of  the  trial.  It  may  be 
conceded  that  the  general  rule  is,  that,  in  an  action  for  non-delivery 
of  goods,  or  stock  or  shares,  pursuant  to  a  contract,  the  measure  of 
damages  is,  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach :  Gainsford  v.  Carroll,  2  B.  ft  C.  624 
(E.  C.  L.  R.  vol.  9),  4  D.  ft  R.  161  (E.  C.  L.  B.  vol.  16).  But,  in  sD 
that  class  of  cases,  the  plaintiff  had  the  means  of  going  into  the  market 
and  obtaining  other  goods.  Here,  however,  the  plaintiff  is  entitled  to 
such  damages  as  will  place  him  in  statu  quo,  without  compelling  him  to 
lay  out  a  sum  of  money  which  possibly  he  does  not  possess.  In  Shep- 
herd V.  Johnson,  2  East,  211,  ATArthur  v.  Lord  Seaforth,  2  Tavni 
257,  Downes  v.  Back,  1  Stark.  N.  P.  C,  818  (E.  G.  L.  R.  vol.  2),  and 
Harrison  v.  Harrison,  1  C.  ft  P.  412  (E.  C.  L.  R.  vol.  12),  it  was  held, 
that,  in  an  action  for  breach  of  a  contract  to  replace  stock  lent,  tie 
measure  of  damages  is,  the  price  at  the  day  when  it  ought  to  have  been 
replaced,  or  the  price  at  the  day  of  the  trial,  at  the  option  of  the 
plaintiff.     Grose,  J.,  in  the  former  case,  said :  <«  The  *trne  mes- 


'387] 


sure  of  damages  in  all  these  cases,  is,  that  which  will  completely 


indemnify  the  plaintiff  for  the  breach  of  the  engagement.  K  the  de- 
fendant neglect  to  replace  the  stock  at  the  day  appointed,  and  the  stoek 
afterwards  rise  in  value,  the  plaintiff  can  only  be  indemnified  by  giving 
him  the  price  of  it  at  the  time  of  the  trial.  And  it  is  no  answer  to 
say  ihat  the  defendant  may  be  prejudiced  by  the  plaintiff's  delaying  to 
bring  his  action ;  for,  it  is  his  own  fault  that  he  doesv  not  perform  his 
engagement  at  the  time ;  or  he  may  replace  it  at  any  time  afterwards, 
so  as  to  avail  himself  of  a  rising  market."  And,  in  Shaw  v.  Holland, 
15  M.  ft  W.  186,t  which  was  an  action  for  the  non-delivery  of  shares 
on  a  given  day,  Parke,  B.,  says:  <<With  respect  to  the  amount  of 
damages,  I  was  at  first  disposed  to  think  that  this  was  like  the  case  of 
an  action  for  not  replacing  stock,  in  which  the  measure  of  damages  is, 
the  difference  of  price  on  the  day  on  which  it  ought  to  have  been  re- 
placed, and  on  the  day  of  the  trial :  but,  upon  consideration,  I  think  it 
more  resembles  the  case  of  an  action  for  the  non-delivery  of  goods.  In 
the  case  of  Gainsford  v.  Carroll,  which  was  an  action  for  not  delivering 
goods  on  a  given  day,  the  court  held  that  it  was  not  like  the  case  of  a 
loan  of  stock,  where  the  borrower  holds  in  his  hands  the  money  ^f  the 
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louder,  and  thereby  prevents  him  from  using  it  altogether ;  for,  that 
the  plaintiff,  having  his  money  in  his  possession,  might  purchase  the 
like  goods  the  very  day  after  the  contract  was  broken ;  and  therefore 
that  the  true  measure  of  damages  was,  the  difference  between  the  price 
agreed  upon  and  the  market  price  of  the  goods  at  the  time  the  contract 
was  broken.  Here,  the  plaintiff  had  hi$  money  in  hie  awn  poeeeeeum^ 
and  might  have  gone  into  the  market  and  bought  other  shares  as  soon 
as  the  contract  was  broken."  And  see  Sedgwick  on  Damages,  2d  edit., 
p.  260  et  seq.  [Crbsswbll,  J. — ^If  the  rule  were  otherwise,  we  should 
be  giving  *the  defaulter  a  premium  in  a  rising  market.]  The  r^iooo 
question,  it  is  submitted,  is  settled  by  the  authorities  referred  to.  ^ 

Luehy  contri. — ^All  the  authorities,  it  must  be  conceded,  are  in  favour 
of  the  plaintiff's  view  as  to  the  last  point.  It  would  be  vain  to  attempt 
to  induce  the  court  to  come  to  a  different  conclusion, — assuming  that 
the  measure  is  to  be,  not  the  highest  price  at  any  intermediate  day,  but 
the  price  on  the  day  of  the  trial :  M'Arthur  v.  Lord  Seaforth,  2  Taunt. 
257.  [Jbrvis,  C.  J. — ^We  need  not  decide  that :  you  admit  that  the 
second  point  must  be  determined  against  you.] 

1.  This  is  a  debt  from  which  the  defendant  Routh  is  discharged. 
This  is  not  like  the  case  of  Beavan  v.  Walker,  12  G.  B.  480  (E.  0.  L. 
R.  vol.  74),  where  there  could  be  no  ascertained  debt  until  judgment 
was  signed.  So,  Green  v.  Bicknell  and  WooUey  v.  Smith,  were  mere 
claims  for  unascertained  damages.  What  is  the  contract  here  7  The 
plaintiff  lends  to  the  defendants  shares  which  have  a  known  market 
value,  like  stock.  [Maulb,  J. — Do  they  differ  in  that  respect  from 
corn  or  indigo  ?]  Perhaps  not.  The  time  stipulated  for  the  redelivery 
of  the  shares  had  elapsed  long  before  the  filing  of  the  insolvent's  pe- 
tition and  schedule.  The  claim  no  longer  rested  in  damages :  the  plain* 
tiff  might  have  brought  debt  for  it,  as  he  might  for  foreign  coin. 
[Maulb,  J. — Debt  lies  for  fish, — The  Earl  of  Falmouth  v.  George,  2 
M.  k  P.  457,  5  Bingh.  286  (E.  G.  L.  R.  vol.  15),— or  for  a  gown,  and 
the  like:  would  such  a  claim  be  provable?]  In  Brickhed  v,  Wilson, 
Dyer,  24  b,  it  was  ruled  that  debt  lay  upon  an  obligation  to  deliver 
twenty  quarters  of  malt.  The  insolvent  act  is  not  confined  to  debte 
properly  and  strictly  so  called.  If  this  had  been  the  case  of  a  con- 
tract for  a  loan  of  stock,  there  is  a  distinct  authority  to  show  it  prov- 
able, in  the  case  of  Utterson  v.  Yemon,  8  T.  R.  589  (overruled  on 
another  Aground  in  4  T.  R.  570).  It  was  there  held,  that,  when  r^noq 
a  creditor  has  a  demand  on  his  debtor  which  is  capable  of  being  ^ 
ascertained  without  Ihe  intervention  of  a  jury,  and  the  debtor  becomes 
bankrupt,  it  may  be  proved  as  a  debt  under  the  commission :  therefore, 
if  A.  lend  B.  so  much  stock,  to  be  replaced  as  stock,  without  naming 
any  particular  day,  and  B.  become  a  bankrupt,  A.  may  come  in  under 
the  commission  for  the  price  of  the  stock  on  the  day  of  the  bank- 
ruptcy.   Upon  the  second  occasion.  Lord  Kenyon  states  the  ground 
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npon  which  the  court  had  arrived  at  a  different  conclusion,  to  be,-« 
i(  Here,  the  stock  was  to  be  replaced  at  the  request  ef  the  plaintiff  who 
lent  the  stock,  and,  no  such  requisition  having  been  made  previoos  to 
the  bankruptcy,  no  certain  debt  arose,  but  it  rested  altogether  in 
damages,  to  be  ascertained  by  a  jury."  There  is  a  very  close  anslogj 
between  shares  like  these  and  stock  in  the  public  funds  :  each  is  of 
fluctuating  value,  and  may  be  turned  into  money  at  any  time.  [Maitls, 
J. — Stock  is  treated  as  a  pecuniary  thing.  In  strictness,  it  is  a  right 
to  receive  an  annuity.]  This  was,  in  fact,  treated  by  the  parties  sub- 
stantially as  a  loan  of  money.  In  the  case  of  a  contract  for  the  sale 
of  stock,  in  case  of  default,  the  buyer  is  only  entitled  to  damages  for 
the  breach  of  contract :  here,  however,  the  lender  was  entitled  to  the 
shares  themselves.  Debt  might  have  been  brought  for  them.  The 
dividends  would  have  been  recoverable  as  money  had  and  received.  It 
does  not  appear  that  Routh  received  them :  but  it  is  so  assumed  in  the 
account.  [Jbrvis,  C.  J. — The  facts  do  not  bear  you  out  in  that.]  The 
commission  clearly  would  be  recoverable  m  debt.  [Jbrvis,  C.  J. — That 
will  not  be  disputed.] 
BffleSy  Serjt.,  was  not  called  upon  to  reply. 

Jervis,  C.  J. — Mr.  Luih  has  very  properly  conceded  *that 
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he  is  bound  by  the  authorities  upon  the  question  as  to  the  proper 


measure  of  damages  in  this  case, — which  are  to  be  estimated  at  the 
market  price  of  the  shares  at  the  time  of  the  trial.  As  to  the  other 
point,  Utterson  v,  Vernon  is  distinguishable :  the  stock  there  was  treated 
as  money :  this  was  a  claim  for  damages  at  the  time  of  the  bankmptey, 
and  nothing  more.  I  think  the  plaintiff  is  entitled  to  judgment. 
The  rest  of  the  court  concurring,  Judgment  for  the  plamtiff. 

In  adTertiof  to  the  oate  of  M'Arthar  v.  Sea-  exeeatory  oontnots  for  the  tale  and  dcUfBr; 
forth,  2  Taunton,  257,  Mr.  Sedgwick,  in  hU  of  personal  property,  is  the  Talae  of  the  srtide 
Treatise  on  the  Measure  of  Damages  (p.  262),  at  the  time  it  should  hare  been  deliTsred,  witk 
remarks  that  it  seems  diffienit  in  reason  to  say,  interest  ftom  that  date.  And  there  is  ao  dit- 
why,  if  the  plaintiff  is  entitled  to  a  subsequent  tinction  in  this  respect  between  eontneti  far 
rise,  provided  it  maintain  itself  to  the  day  of  the  delivery  of  stock  and  other  executory  eon- 
trial,  be  should  be  prejudiced  by  a  fall  that  tracts :  Bnders  v.  Board  of  PuUio  Woiki,  1 
may  be  due  only  to  the  delays  of  litigation.  Grattan,  364 ;  Bull  «.   Douglass,  4  Manfori 

In  an  action  on  a  due-bill  payable  in  "  Bran-  303.    Where  stocks  are  loaned  to  be  retoraed 

don  money,"  the  ralue  of  sueh  paper  at  the  at  a  fhtnre  day  certain,  the  measure  of  datatgM 

maturity  of  tho  duo-biU  is  the  measure  of  for  not  returning  them  at  the  time,  is  the  msikot- 

damages :    Gordon   r.  Parker,  2    Smedes    k  price  of  the  stock  at  that  time :  Day  v.  Peikinii 

Blarsh.  485.     The  general  rule  is,  that  the  2  Sandf.  Ch.  Bep.  359.     Het  ooutra,  Wtit  •» 

proper  measure  of  damages  for  the  breaeh  of  Pritehard,  19  Conn.  212. 
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OREBNAWAT  and  Othera  v.  HART  and  Others. 

Where  #M  teiaid  in  fee  Mttlee  lands  on  himeelf  for  life»  with  remainders  to  other  peraons,  reeenr. 
img  m  Icaelat  9^^*ff  wUeh  he  aflenrarda  exereiaei^  reeerrfng  test  te  hiiueir,  kit  heirt  and 
cMv^M^— thoM  in  remainder  ihall  hare  the  rent. 

80,  where  one  teised  in  Dbo  lettlei  lands  on  A.  for  life,  with  remainders,  and  gives  him  a  leasing 
powsr,  whlflh  he  ezeteises,  rsoerrlng  rent  dmfiit§  tkm  (en%  to  Mmself,  JUs  Ac«rt  amd  aetfj^iM, — 
thoM  in  rsaitinder  shall  take  it 

By  a  deed  to  lead  the  uses  of  a  reeoTory,  lands  were  limited  to  the  nee  of  snob  persons  as  A. 
shesld  by  deed  or  wifi  appoint,  and,  la  default  of  and  until  appointment,  to  tbe  use  of  B.,  %m 
irmti  for  A.,  A  IS  hnrt  md  mmfgmtif  resenrtng  to  A.  a  leasing  power.  A.  (redting  the  power) 
demised  for  a  term  to  C,  **  yielding  and  paying  onto  A.,  hia  &«trt  amd  <M^i^n«^  dmrimg  lAe  rem/' 
a  certain  rent,  with  eorenants  to  pay  rent,  to  repair,  Ae.,  and  a  proriso  for  re-entry  by  A.,  Ait 
keira  mad  oMifae,  in  ease  of  bceash  >**Held,  thai  the  eorenants  enued  In  favonr  of  the 
lig^ee  of  the  rsTersion. 


This  was  an  action  of  ejectment  to  recover  possession  of  premises  at 
Haekaey,  in  the  county  of  Middlesex. 

The  plaintiffs  claimed  as  assignees  of  the  reversion  expectant  on  the 
determination  of  a  lease  made  in  1788,  npon  a  forfeiture  by  reason  of 
the  breach  of  a  oovenant  to  repair.     The  lease  was  as  follows : — 

«<This  indenture  tripartite,  made  tbe  14th  day  of  May,  in  tbe 
twenty^ighth  year  of  the  reign  of  George  8,  &c.,  1788,  between 
lliotnas  Triquet,  of,  fcc,  of  the  first  part,  Thomas  Fasson,  of,  &o., 
of  the  second  part,  Jeremiah  Clegg  the  elder,  of,  &c.,  of  tbe  third 
part:  Whereas,  by  certain  articles  of  agreement  tripartite,  bearing 
date  the  28th  of  March,  1787,  made  between  Mary  Elizabeth  Cooke, 
of^  Itc,  spmster,  of  the  first  part,  the  said  *Thomas  Fasson  of  r«<M« 
the  second  part,  and  the  said  Jeremiah  Clegg  of  the  third  part,  tbe  '- 
said  M.  B.  Cooke  and  Thomas  Fasson  did  covenant  with  tbe  said  Jeremiah 
Clegg,  that,  when  Blisabeth  Ann,  the  wife  of  tbe  said  Thomas  Fasson, 
ahottld  attain  her  age  of  twenty-one  years,  they,  tbe  said  M.  E.  Cooke, 
end  Thomas  Fasson  and  Elisabeth  Ann  his  wife,  would  make  an  effectual 
demise  or  lease  unto  the  said  Jeremiah  Clegg  of  the  piece  or  parcel  of 
ground,  messuages  or  tenements  and  hereditaments  hereinafter  de* 
scribed,  and  intended  to  be  demised,  with  tbe  appurtenances,  to  bold 
«nto  the  said  Jeremiah  Clegg,  his  executors,  administrators,  and  assigns, 
from  the  25th  of  December  then  last  past,  for  tbe  term  of  sixty- eight 
years  and  one  half  of  a  year,  at  the  clear  yearly  rent  of  512.,  payable 
half-yearly,  on  the  days  therein  and  hereinafter  mentioned ;  in  which 
demise  it  should  be  made  lawful  for  him  and  them  to  build  upon  the 
vacant  ground,  and,  after  having  covered  tbe  same  with  buildings  reserv- 
ing suitable  conveniences,  to  pull  down  the  old  buildings  upon  tbe  other 
part  of  the  said  premises,  and  to  convert  the  materials  thereof  to  bis  and 
their  own  use,  and  to  erect  upon  tbe  site  thereof  such  and  so  many 
boildings  as  he  or  they  might  think  proper ;  and  it  was  agreed,  that, 
in  such  demise  should  be  contained  the  usual  clauses  and  covenants  in 
leases  of  the  like  nature,  and  a  covenant  on  the  part  of  Jeremiah  Clegg 
(o  lay  out  the  sum  of  16002.  at  the  least  in  building  substantial  new 
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brick  dwelling-honfles,  with  suitable  conyeniences  and  oatbaildings,  upon 
the  said  premises^  or  some  part  thereof,  before  the  24th  day  of  Jane, 
1795 :  And  whereas  the  said  Elizabeth  Ann  Fasson  attained  her  age 
of  twenty-one  years  on  the  2l6t  day  of  November  ]ast ;  and  the  said 
Mary  Elizabeth  Cooke  intermarried  with  the  said  Thomas  Triqnet: 
And  whereas,  by  indentures  of  lease  and  release  bearing  date  the  23d 
^Q 40*1  ^^^  ^^^^  ^^7^  ^^  January,  1788, — the  release  being  of  five  ^parts, 
'"''  and  made  between  the  said  Thomas  Triquet  and  Mary  Elizabeth 
his  wife  of  the  first  part,  the  said  Thomas  Fasson  and  Elizabeth  Ann 
his  wife  of  the  second  part,  Benjamin  Godfrey  of  the  third  part,  Tho- 
mas Dorey  of  the  fourth  part,  and  John  Fasson  of  the  fifth  part ;  and 
by  a  common  recovery  suffered  pursuant  to  the  said  release,  in  the 
Court  of  Common  Pleas  at  Westminster,  as  of  Hilary  Term  last, 
wherein  the  said  Thomas  Dorey  was  demandant,  the  said  Beajamb 
Godfrey  tenant,  and  the  said  Thomas  Triquet  and  Mary  Elizabeth  his 
wife,  and  Thomas  Fasson  and  Elizabeth  Ann  his  wife,  were  vouchees, 
the  said  hereditaments  and  premises  were  limited  and  assured  to  the 
uses  hereinafter  mentioned,  that  is  to  say,  as  to  one  undivided  moiety 
or  half  part  thereof,  to  the  use  of  such  person  and  persons,  and  for  such 
estate  and  estates,  as  the  said  Thomas  Triquet,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  to  be  sealed  and  delivered  by  him 
in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible  wit> 
nesses,  or  by  such  last  will  and  testament  as  is  therein  mentioned,  should 
direct,  limit,  or  appoint,  and,  in  default  of  and  until  such  direction, 
limitation,  or  appointment,  to  the  use  of  the  said  John  Fasson,  his  heirs 
and  assigns,  in  trust  for  the  said  Thomas  Triquet,  his  heirs  and  assigns ; 
and,  as  to  the  other  undivided  moiety  or  half  part  of  the  said  premises, 
to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates,  as 
the  said  Thomas  Fasson,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  sealed  and  delivered  by  him  in  the  presence  of,  and  to 
be  attested  by,  two  or  more  credible  witnesses,  or  by  such  last  will  and 
testament  as  is  therein  mentioned,  should  direct,  limit,  or  appoint,  and, 
in  default  of  and  until  such  direction,  limitation,  or  appointment,  to  tbe 
use  of  the  said  John  Fasson,  his  heirs  and  assigns,  in  trust  for  the  ssid 
Thomas  Fasson,  his  heirs  and  assigns :  Now  this  indenture  witnesseth, 
^oAtn  *that,  in  pursuance  of  the  said  recited  articles,  and  in  consider- 
-'  ation  of  the  yearly  rents,  covenants,  and  agreements  hereinafter 
reserved  and  contained  by  and  on  the  part  andbehalf  of  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  and  assigns,  to  be  paid  and  per- 
formed, the  said  Thomas  Triquet  and  Thomas  Fasson,  in  pursuance  and 
by  force  and  virtue  of  the  said  several  recited  powers  or  authorities  to 
them  respectively  reserved  and  given  in  and  by  the  said  indenture  of 
five  parts,  and  of  all  and  every  power  and  powers,  authority  and  au- 
thorities, them  or  either  of  them  enabling  in  this  behalf,  have,  and  each 
of  them  hath,  directed,  limited,  appointed,  and  granted  and  demised. 
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and  by  these  presents  do,  and  each  of  them  doth,  direct,  limit,  appoint, 
and  grant  and  demise,  unto  and  to  the  use  of  the  said  Jeremiah  Clegg, 
his  ezeeators,  administrators,  and  assigns,  All  that  piece  or  parcel  of 
ground,  fcc.  frd^j  and  all  those  eight  messnsges  or  tenements,  &c.,  toge- 
ther with  all  ways,  &c.,  to  the  said  piece  or  parcel,  of  ground,  messuages 
or  tenements  And  premis€Mi  belonging  or  appertaining,  or  to  or  with  the 
same  commonly  or  usulilly  demised,,  used,  held,  enjoyed,  or  occupied,  or 
accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel,  or  member 
thereof,  together  with  full  and  free  liberty,  power,  and  authority  to  and 
for  the  said  Jeremiah  Olegg,  his  executors,  administrators,  and  assigns, 
and  his  and  their  agents,  servants,  and  workmen,  to  erect  and  build 
upon  the  vacant  ground  hereby  demised,  such  and  so  many  buildings 
as  he  or  they  shall  think  fit,  and,  after  having  covered  the  same  with 
buildings,  reserving  suitable  conveniencies,  to  pull  down  the  old  build- 
ings upon  the  other  part  of  the  said  hereby  demised  premises,  and  to 
convert  the  materials  thereof  to  the  use  of  him  the  said  Jeremiah  Clegg, 
his  executors,  administrators,  and  assigns,  and  to  erect  upon  the  site 
thereof  such  and  so  many  buildings  as  he  or.  they  may  think  proper : 
To  have  and  to  hold  *the  said  piece  or  parcel  of  ground,  mes-  rn^oAA 
suages  or  tenements,  and  all  and  singular  other  the  premises  here-  ^ 
inbefore  appointed  and  demised,  or  expressed  or  intended  so  to  be,  with 
the  appurtenances  thereto  belonging,  unto  and  to  the  use  of  the  said  Jere- 
miah Clegg,  his  executors,  administrators,  and  assigns,  from  the  25th 
day  of  December  which  was  in  the  year  1786,  for  and  during  and  unto 
the  full  end  and  term  of  sixty-eight  years  and  half  a  year  from  thence 
next  ensuing,  and  fally  to  be  complete  and  ended :  Yielding  and  paying 
therefore  yearly  and  every  year  during  the  said  term  of  sixty-eight 
years  and  a  half,  unto  the  said  Thomas  TViqtietj  his  heirs  and  assigns^ 
the  clear  yearly  rent  or  sum  of  252. 10^.,  of  lawful  money  of  Great 
Britain  (being  a  moiety  of  the  said  yearly  rent  of  51Z.),  and  unto  the 
said  Thomas  Fasson^  his  heirs  and  assigns^  the  like  yearly  rent  or  sum 
of  251,  10s.  of  like  lawful  money  (being  the  other  moiety  of  the.  said 
yearly  rent  of  512.), — the  said  several  yearly  rents  of  252.  10s.  and 
252.  10s.  to  be  paid  by  equal  half-yearly  payments,  &c. :  And  the  said 
Jeremiah  Clegg,  for  himself,  his  heirs,  executors,  and  administrators, 
doth  covenant,  ^promise,  and  agree,  to  and  with  the  said  Thomas  Triquet, 
his  heirs  and  assigns,  and  also  to  and  with  the  said  l^omas  Fasson,  his 
heirs  and  assigns,  by  these  presents,  in  manner  following,  that  is  to 
say,  that  the  said  Jeremiah  Clegg,  his  executors,  administrators,  or 
assigns,  shall  and  will  yearly  and  every  year  during  the  said  term  here- 
by demised,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
Triquet,  his  heirs  or  assigns^  the  said  yearly  rent  of  252.  10s.  hereinbe- 
fore reserved  to  him  and  them,  and  to  the  said  Thomas  Fasson,  his  heirs  or 
assigns,  the  said  yearly  rent  of  252. 10s.  reserved  to  him  and  them,  at  the 
respective  days  and  times  and  in  manner  hereinbefore  appointed  for  the 
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payment  thereof  respeetirelyy  according  to  the  tme  intent  and  meaning 
*S451  ^^  ^^^^  ^presents,  without  any  deduction  or  abatement  whateo- 

-*  ever ;  uid  alao  that  the  said  Jeremiah  Clegg,  his  ezecotora,  admin* 
ifltrators  or  assigns,  shall  and  will  from  time  to  time,  and  at  all  times  daring 
the  said  term,  bear,  pay,  and  discharge  all  taxes,  charges,  assessments,  and 
impositions  whatsoever  imposed  or  to  be  imposed  on  the  premises  herAj 
demised,  or  any  part  thereof^  by  authority  of  parliament  or  otherwise 
howsoever;  and  also  that  he  the  said  Jeremiah  Clegg,  his  exeentors, 
administrators,  or  assigns,  shall  and  will  before  the  said  24th  of  Jane,  1795, 
lay  oat  and  expend,  or  cause  or  procure  to  be  laid  out  and  expended,  so 
much  money  in  erecting,  finishing,  and  completing  good  and  substantial 
new  brick  messuages  or  dwelling-honses,  with  suitable  out-buildings,  upon 
the  said  piece  of  ground  hereby  demised,  or  some  part  thereof,  as,  with 
the  money  which  he  the  said  Jeremiah  Clegg  or  his  ander-tenants  kath 
or  have  already  laid  out  in  buildings  and  preparing  the  foundations  of 
buildings  thereon,  in  pursuance  of  the  said  articles,  will  make  the  sum  of 
15002.  of  lawful  money  of  Great  Britain  at  the  least ;  and  also  that  he 
the  said  Jeremiah  Clegg,  his  executors,  administrators,  or  assigns,  shall 
and  will,  at  his  or  their  own  proper  costs  and  charges,  well  and  snff- 
eiently  uphold,  support,  sustain,  maintain,  and  keep  all  and  singular  such 
new  intended  messuages  or  dwelling-houses  and  buildings  with  all  needful 
reparations  and  amendments,  and  in  good  and  tenantable  order  and  repair, 
during  the  said  term,  and  the  same,  being  so  upheld,  supported,  sostained, 
maintained,  and  kept,  shall  and  will,  at  the  expiration  at  other  soon^ 
determination  of  the  said  term,  peaceably  and  quietly  surrender  and  yield 
up  unto  the  said  Thomas  Triquet  and  Thomas  Fasson,  their  respective 
heirs  and  assigns,  in  such  order  and  repair ;  and  also  that  it  slmU  and 
may  be  lawful  to  and  for  the  said  Thomas  Triquet  and  Thomas  Fasson, 
^3461  ^^  ^^^^^^  of  them,  or  their  ^respective  heirs  or  assigns,  and  their, 

-*  either  or  any  of  their,  servants  or  agents,  with  workmen  or  with- 
out, at  any  convenient  time  in  the  day  time,  not  exceeding  four  times  in 
the  year,  during  the  said  term,  into  and  upon  the  said  demised  premises,  or 
any  part  thereof,  to  enter,  then  and  there  to  view,  search,  and  see  the 
state  and  condition,  and  the  defects  and  wants  of  reparation  of  such  new 
intended  messuages  or  dwelling-houses  and  buildings  as  aforesaid,  and  of 
such  defects  and  wants  of  reparation  as  shall  from  time  to  time  be  found, 
to  give  or  leave  at  the  said  demised  premises  notice  in  writing  to  or  for 
the  said  Jeremiah  Clegg,  his  executors,  administrators,  or  assigns,  to 
repair  and  amend  the  same  within  the  space  of  six  calendar  months  from 
and  after  such  notice  so  given  or  left,  within  which  said  space  of  six 
calendar  months  he  the  said  Jeremiah  Clegg  doth  hereby,  for  himself,  bis 
heirs,  executors,  administrators,  and  assigns,  covenant,  promise,  and  agree 
to  and  with  the  said  Thomas  Triquet,  his  heirs  and  assigns,  and  to  and 
with  the  said  Thomas  Fasson,  his  heirs  and  assigns,  well  and  sufficiently 
tQ  repair  and  amend  the  same  accordingly :  Provided  always,  that,  if  the 
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yearly  rents  hereby  reeeryed,  ot  either  of  them,  or  any  part  thereof 
dpeotiyely,  shall  be  behind  or  unpaid  by  the  spaee  of  thirty  days  next 
after  mther  of  the  days  or  times  hereinbefore  mentioned  or  appointed  for 
the  payment  thereof  (being  lawfully  demanded),  or  if  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  or  assigns,  do  not  or  shall  not  at  all 
doses  hereafter  well  and  truly  observe,  perform,  fulfil,  and  keep  all  and 
singular  the  covenants  and  agreements  herein  contained  which  on  his  and 
their  part  and  behalf  are  and  ought  to  be  observed,  performed,  fulfilled, 
and  kept,  then,  and  in  either  of  Bi)ch  cases,  it  shall  be  lawful  to  and  for 
the  mdd  Thomas  Triquet  and  Thomas  Fasson  respectively,  and  their 
respeetioe  heirs  and  assigns,  into  and  u/pon  the  said  demised  premises  to 
^re-enter,  and  the  same  to  have  again,  r&possess,  and  enjoy  as  in  1-4(047 
their  respective  former  estate^  and  the  said  Jeremiah  Clegg,  his  '- 
executors,  administrators,  and  assigns,  and  all  other  occupiers  of  th^  said 
preaises,  thereout  to  expel  and  amove,  anything  hereinbefore  contained 
to  the  contrary  notwithstanding :  And  the  said  Thomas  Triquet,  for  him- 
self,  his  heirs,  executors,  and  administrators,  and  for  and  against  his  and 
their  acts  and  deeds,  and  the  acts  and  deeds  of  the  said  Mary  Elisabeth 
bis  wife,  and  of  Nahum  Crossley,  her  grandfather,  deceased,  and  in  respect 
of  one  undivided  moiety  of  the  said  hereby  demised  premises  only,  and  not 
further  or  otherwise,— and  the  said  Thomas  Fasson,  for  himself,  his  heirs, 
executors,  and  administrators,  and  for  and  against  his  and  their  acts  and 
deeds,  and  the  acts  and  deeds  of  the  said  Elisabeth  Ann  his  wife,  and  of 
the  said  Nahum  Crossley,  and  in  respect  of  the  other  moiety  of  the  said 
premises  only,  and  not  further  or  otherwise, — do  hereby  severally  cove* 
naot)  promise,  and  agree  to  and  with  the  said  Jeremiah  Clegg,  his  execu- 
tors, administrators,  and  assigns,  that  be  and  they,  paying  the  said  yearly 
rents  hereinbefore  reserved,  and  observing  and  performing  all  the  cove- 
nants and  agreements  hereinbefore  contained,  which  by  him  or  them  are 
or  ought  to  be  observed  and  performed,  according  to  the  true  intent  and 
meaning  of  these  presents,  shall  and  may  peaceably  and  quietly  hold, 
occupy,  and  enjoy  the  said  hereby  demised  premises,  with  the  appurten- 
saces,  during  the  said  term  of  sixty-eight  years  and  one  half  a  year,  with- 
out any  let,  suit,  or  molestation  of,  from,  or  by  the  said  Thomas  Triquit 
and  Mary  Elizabeth  his  wife,  and  Thomas  Fasson  and  Elisabeth  Ann  his 
wife,  or  any  of  them,  or  any  of  their  respective  heirs  or  assigns,  or  any 
person  or  persons  claiming  or  to  claim  by,  from,  through,  or  under  or  in 
trust  for  them,  or  any  of  them,  or  under  the  said  Nahum  Crossley,  de- 
ceased.   In  witness,  &c." 

*In  the  year  1805,  Thomas  Fasson  became  bankrupt,  and  he  r^io jo 
and  his  assignees,  in  June  in  that  year,  conveyed  his  interest  in  ^ 
the  moiety  to  Thomas  Triquet,  who  thus  became  entitled  to  the  whole. 
The  plaintiffs  were  assignees  of  Thomas  Triquet. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  last  Michaelmus  Term. 
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On  the  part  of  the  defendantB,  it  was  inBisted/that,  inasmiieh  as  there 
was  no  assignment  of  the  legal  estate  of  John  Fasson,  Thomas  Triqnet 
and  Thomas  Fasson,  the  lessors,  had  only  an  equitable  estate,  and  were 
therefore  strangers  to  the  title,  and  that  a  right  of  re-entry  cannot  by 
law  be  reserved  to  a  stranger. 

For  the  plaintiffs,  it  was  submitted,  that,  as  the  lease  in  question  was 
made  in  execution  of  the  power  contained  in  the  deed  to  lead  the  uses, 
the  lease  was  to  be  read  as  if  it  were  inserted  before  the  limitations  in 
that  deed,  and  therefore  to  be  considered  as  granted  out  of  the  legal 
estate. 

A  verdict  was  taken  for  the  plaintiffs,  with  leave  reserved  to  the  de- 
fendants to  move  to  enter  the  verdict  for  them,  if  the  court  should  think 
the  objections  urged  at  the  trial  well  founded. 

TTatoon,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accord- 
ingly. He  referred  to  Doe  d.  Barker  v.  Goldsmith,  2  C.  &  J.  674,t 
Doe  d.  Barney  v,  Adams,  2  0.  &  J.  282,t  Doe  d.  Barber  tr.  Lawrence, 
4  Taunt.  28,  and  Dumpor's  Case,  4  Co.  Rep.  119  b. 

Byleij  Seijt.,  Piggott^  and  Bannenj  on  a  subsequent  day,  showed 
cause.  They  cited  Dumpor's  Case,  4  Co.  Rep.  119  b,  Whitloek's 
Case,  8  Co.  Rep.  69  b,  Glover  v.  Cope,  1  Show.  262  [284],  Hotley  v. 
Scot,  Lofft,  816,  Sacheverell  v.  Froggatt,  2  Wms.  Saund.  861,  Berry  r. 
*ai91  ^''^^*^»  ^^^  0.  Bridgman,  82,  Isherwood  v.  Oldknow,  8  M.  &  *Selw. 
J  882,  Rogers  v,  Humphreys,  4  Ad.  &  E.  299  (E.  C.  L.  R.  vol. 
81),  5  K  ft  M.  511,  Co.  Litt.  218  b,  note  (1),  Sugden  on  Powers,  6th 
edit.  p.  452,  and  the  82  H.  8,  c.  84. 

Wat9<m  and  (7.  Haye9y  in  support  of  the  rule,  referred  to  Litt. 
§  847,  and  the  commentary  thereon,  Webb  v.  Russell,  8  T.  R.  898,  Doe 
d.  Barker  v.  Goldsmith,  2  C.  ft  J.  674,t  Doe  d.  Barney  v.  Adams,  2  C. 
ft  J.  282,t  Doe  d.  Barber  v.  Lawrence,  4  Taunt.  28,  and  Com.  Dig. 
Condition  (0.  1).  Cur.  adv.  vnlt. 

Cresswbll,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  of  ejectment  founded  on  a  forfeiture  for  the 
breach  of  a  covenant  to  repair  contained  in  a  lease  granted  in  1788 — 
The  plaintiff's  are  assignees  of  the  reversion ;  and  it  was  contended  at 
the  trial,  that  they  could  not  take  advantage  of  the  condition  for  re- 
entry. A  verdict  was  taken  for  the  plaintiff*,  subject  to  a  motioa  to 
enter  it  for  the  defendants,  and,  a  rule  for  that  purpose  having  been 
granted,  the  matter  was  very  fully  and  ably  argued  on  Wednesday  last. 

The  lease  in  question,  which  was  granted  on  the  14th  of  May,  1788, 
recited  [ut  ant^,  p.  341].  The  point  to  be  determined,  is,  whether  the 
plaintiffs,  as  assignees  of  the  reversion,  can  take  advantage  of  the  pro- 
vise  for  re-entry. 

For  the  defendants,  it  was  contended  that  they  could  not ;  for,  that 
the  lessors,  Thomas  Triquet  and  Thomas  Fasson,  having  only  an  equit- 
able estate,  must  be  considered  as  strangers,  and  that  no  right  of  re- 
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eatry  can  be  reserved  to  a  stranger ;  for  which  Doe  d*  Barker  v.  Gold- 
smith, 2  G.  fc  J.  674,t  was  cited  as  an  authority.  It  is  certainly  a 
direct  authority  on  that  point ;  and  also  that  no  question  of  estoppel 
arises  in  this  case,  inasmuch  as  the  title  of  the  lessors  was  disclosed  by 
the  lease. 

*Bat  it  was  argued  on  the  other  side,  that  the  lease  also  showed  p^o^-A 
tbat  the  lessors  did  not  affect  to  grant  the  lease  out  of  their  ^ 
equitable  estate,  but  in  execution  of  the  power  contained  in  the  deed  to 
lead  the  uses  of  the  recorery ;  that  the  term  created  by  that  execution 
of  the  power  must  be  considered  as  inserted  in  the  original  settlement, 
and  therefore  granted  out  of  the  legal  estate ;  and  that,  consequently, 
the  rent  reserved,  and  the  covenants  and  conditions,  would  go  with  the 
reversion ;  and  for  this  Whitlock's  Case,  8  Co.  Rep.  69  b,  Qlover  v. 
Cope,  1  Show.  284,  Hotley  v.  Scot,  Lofft,  816,  and  Isherwood  v.  Old- 
know,  S  M.  &  Selw,  882,  were  relied  on :  and  it  is  necessary  to  exa- 
mine those  cases  with  much  care,  to  ascertain  how  far  they  are  appli- 
cable to  the  present. 

In  the  first  of  those  cases,  W.  Whitlock,  being  seised  in  fee,  levied  a 
fine,  and  settled  his  estate  (in  substance)  to  the  use  of  himself  for  life, 
and  afterwards  to  the  use  of  W.  Whitlock  the  younger,  and  the  heirs 
of  his  body,  and  afterwards  to  the  use  of  J.  Whitlock,  and  his  heirs, 
reserving  to  himself  a  power  to  grant  leases.  W.  Whitlock  the  elder 
afterwards  granted  a  lease  to  C.  Hearne,  yielding  and  paying  annually 
to  the  said  W.  Whitlock  the  elder,  his  heirs  and  assigns,  and  to  the 
person  to  whom  the  inheritance  should  of  right  belong,  during  the  term, 
a  certain  rent ;  and,  after  the  death  of  W.  Whitlock  the  elder,  W. 
Whitlock  the  younger  distrained  for  rent  arrear.  It  was  resolved,  that 
the  reservation  was  good,  <<  for,  the  said  lease  hath  not  its  essence  from 
the  estate  of  the  lessor  which  he  hath  far  life^  but  the  lease  hath  its 
essence  out  of  the  said  fine,  and  in  construction  of  law  precedes  the 
estate  for  life,  and  all  the  remainders ;  for,  after  the  lease  made,  it  is 
as  much  as  if  the  use  had  been  limited  originally  to  the  lessee  for  the 
said  term,  and  then  the  other  limitatioDS  in  construction  of  law  follow 
it,  ftc.  So  that  the  lessee,  in  the  case  at  bar,  derives  his  estate  out  of 
the  estate  which  passed  by  the  *fine.  Then,  when  the  lessor  r«oi--fl 
reserves  rent  to  him  and  his  heirs  and  assigns,  it  is  good ;  for,  ^ 
that,  by  construction  of  law,  precedes  the  limitation  of  the  uses ;  and 
then,  it  being  well  reserved,  it  is  well  transferred  to  every  one  to  whom 
any  use  is  limited.  So,  if  the  reservation  be  to  the  lessor  and  to  every 
person  to  whom  the  inheritance  or  reversion  of  the  premises  shall  apper- 
tain during  the  term,  that  is  likewise  good ;  for,  the  law  will  distribute 
it  to  every  one  to  whom  any  limitation  of  the  use  shall  be  made."  This 
case,  then,  determines  that,  if  A.,  seised  in  fee,  makes  a  lease  reserving 
rent  to  himself  and  his  heirs,  or  to  himself  and  all  persons  to  whom  the 
inheritance  or  reversion  shall  come,  and  afterwards  assigns  the  rever* 
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sion,  the  rcserratioii  of  rent  is  good,  and  the  ateignee  of  the  reTeniM 
shall  have  it. 

OloYor  9.  Cope,  1  Show.  284,  does  not  appear  to  hate  any  matmil 
bearing  on  the  present  case.  The  question  was,  whether  the  assignee 
of  the  rerersion  of  a  copyhold  could  sue  the  lessee  by  Tirtue  of  the 
statute  82  H.  8,  e.  84.  But  Sachererell  v.  Froggatt,  2  Wms.  Saond., 
is  an  instance  where  a  corenant  to  repair  made  with  the  lessor  ^nd  kk 
executar8j  was  held  to  operate  in  favour  of  the  heir,  beeanae  the  parties 
must  hate  so  intended  it. 

Before  we  proceed  to  examine  the  case  of  Isherwood  v.  Oldknow,  it 
may  be  as  well  to  notice  the  judgment  of  Sir  Orlando  Bridgman,  ki 
Berry  v.  White,  Sir  O.  Bridgman 's  Judgments,  82.  In  that  ease,  it 
appeared  that  Sir  C.  Howard,  seised  in  fee,  levied  a  fine  to  the  use  of 
himself  for  life,  &c.,  remainder  to  the  use  of  Sir  B.  Howard  for  Ufa, 
Ac.,  remainder  to  the  use  of  Sir  W.  Howard,  ftc,  with  a  power  to  any 
tenant  for  life  to  grant  leases  upon  certain  terms,  and  amongst  othersy 
reserving  the  ancient  yearly  rent.  After  Sir  C.  Howard's  death.  Sir 
R.  Howard,  being  seised  of  the  freehold,  granted  a  lease  of  ninety-nine 
years,  reserving  rent  during  the  term  to  Sir  R.  Howard,  his  heirs  and 
*^fs9i  ^^^P^'    I^  ^^  objected  *to  this  lease,  that  the  rent  was  not 


'852] 


reserved  according  to  the  power ;  for,  that  Sir  Robert's  heir^at* 


law  could  not  have  it ;  he  in  remainder  must  have  it,  though  he  is  not 
heir.  And  Sir  0.  Bridgman  observed,  that  <(  the  very  ground  assigned 
for  the  decision  in  Whitlock's  Case  made  the  great  doubt  in  this ;  for, 
there,  as  the  lease  was  held  to  precede  the  other  limitations  to  uses,  H 
was  limited  by  the  owner  of  the  fee,  and  so  the  rent  well  reserved  to 
him,  his  heirs,  and  assigns,  and  is  well  transferred  to  every  one  to  whom 
any  use  is  limited."  Nevertheless,  he  held,  that,  in  that  case,  the 
reservation  by  the  words  ^<  reddendo  post  inceptionem  termini,  et  durante 
eontinuatione  inde,  26s.  8c2.  annuatim,"  was  good.  <<  These  words  alone,** 
he  says,  <<  had  been  clearly  a  good  reservation ;  then,  the  additicm  of 
these  words,  <  to  him,  his  heirs  and  assigns,'  being  void  in  themseives, 
shall  not  vitiate  the  reservation  which  is  good  without  them."  He  after^ 
wards  adds, — *<  I  hold,  that,  if  Sir  Robert  had  reserved  the  rent  to  hiai, 
his  executors  and  assigns,  during  the  term,  or,  to  him  and  his  wife 
during  the  term,  or,  to  him  during  the  term,  the  law  would  have  rejeeled 
that  which  is  void ;  and,  there  being  enough  in  the  reservation  to  satisfy 
the  words  of  the  power,  the  law  will  construe  such  a  reservation  to  be 
good."  Thus  far  the  judgment  in  Berry  v.  White  proceeds  on  the  idea 
of  rejecting  altogether  the  words  <<to  him,  his  heirs  and  assigns,"  and 
not  upon  their  being  capable  of  receiving  a  construction  consistent  with 
the  due  execution  of  the  power.  But  he  afterwards  proceeds, — <«  Ado- 
ther  reason  which  may  be  given  why  this  reservation  to  Sir  Robert,  his 
heirs  and  assigns,  may  be  good,  is, — the  words  heirs  and  assigns  do  not 
denote  any  person  certain,  as,  if  he  had  reserved  it  to  his  wife  or  daugh* 
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iif^  or  the  Hke,  bul  properly  intend  only  tbe  duration  of  the  estate  kk 
the  rent,  that  is,  so  long  as  the  estate  lasts :"  and  he  cited  a  case  wher^ 
they  had  been  *so  treated ;  but,  in  oonclosion,  he  relies  principally  r 4.0^0 
ott  the  ground  that  the  words  might  be  rejected.  '- 

The  report  of  Hotley  v.  Scot,  in  Loffk,  is  not  very  clear :  but  the 
dedaion  seems  to  hare  proceeded  on  the  ground  of  the  constrnetiott 
that  might  be  pat  on  the  words,  rather  than  on  their  rejection :  and 
that  was  a  condition  for  re-entry ;  and  the  condition  enabling  Sir  J. 
A.,  his  heirs  and  assigns,  to  re-enter,  was  constmed  to  mean,  the  heirs 
and  assigns  of  the  grantor  of  the  power,  and  not  of  the  party  making 
the  leases  under  that  power.  This  case  was  recognised  by  Ashhursty 
J.,  in  Goodtitle  d.  Clarges  v,  Funucan,  2  Dougl.  665,  573. 

The  last  case  which  it  is  material  to  notice,  is  that  of  Isherwood  i^ 
Oldknow.  There  J.  B.  Isherwood,  being  seised  in  fee,  devised  to  H* 
B.  Isherwood  for  life,  with  seTcral  remainders,  with  a  power  to  gravt 
leases  for  certain  terms  at  the  best  rent  to  be  incident  and  belong  tO| 
and  from  time  to  time  to  go  along  with  the  sereral  uses  thereinbefore 
mentioned,  and  so  as  there  were  a  condition  for  re-entry.  J.  B.  Isher« 
wood  died,  and  H.  B.  Isherwood  became  seised  for  life,  and,  by  vir tflS 
oi  the  power,  granted  a  lease  <<  under  a  yearly  rent  of  1002.,  payable 
to  the  said  H.  B.  Isherwood,  and  to  such  other  person  as  for  the  time 
being  should  be  entitled  to  tbe  freehold  and  inheritance ;  and  the  de- 
fendant corenaated  with  H.  B.  Isherwood,  his  heir$  and  anigns^  fof 
payment  of  the  rent  to  H.  B.  Isherwood,  and  to  such  other  person  aS 
riiould  be  entitled  to  the  freehold,  ftc,  and  for  keeping  and  yielding  up 
the  premises  in  repair.  In  covenant  for  non-payment  of  rent,  and  non* 
repair,  the  plaintiff  averred  the  death  of  H.  B.  Isherwood,  whereupon 
he  took  the  premises  in  remainder  under  the  will  of  J.  B.  Isherwood  | 
that  two  years'  rent  after  that  became  due,  and  the  premises  were  out 
of  repair.  On  motion  in  arrest  of  judgment,  it  was  contended,  that^ 
the  covenant  made  with  H.  B.  Isherwood,  Ats  heirs  and  assigns^  the 
phiBtiff  could  *not  sue  upon  it,  as  he  was  neither  heir  or  assign  ri^^^A 
of  H.  B.  Isherwood.  After  hearing  the  case  very  elaborately  ^ 
argued,  the  court  held,  that  according  to  the  principle  laid  down  in 
Whttlock's  Case,  the  lease  must  be  considered  as  emanating  from  the 
party  who  created  the  power ;  and  that  the  plaintiff,  coming  in  in  re^ 
nainder,  was  assignee  of  J.  B.  Isherwood,  the  devisor,  although  not  of 
the  person  executing  the  lease :  and  that  the  covenant  must  be  construed 
to  be  made  with  him  as  such  assignee. 

By  these  cases  it  may  be  taken  as  established,  that,  if  a  person  seised 
in  fee  settle  his  estate  on  himself  for  life,  with  remainders  to  other  per^- 
sons,  reserving  a  leasing  power,  which  he  afterwards  exercises,  reserV" 
ing  rent  to  himself,  his  heirs  and  assigns,  those  in  remainder  shall  haver 
the  rent.  80  also,  where  a  person  seised  in  fee  settles  his  estate  on  A. 
for  life,  with  remainders,  and  gives  him  a  leasing  power,  which  he  ezer* 
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eises,  reserving  rent,  during  the  term^  to  himself,  his  heirs  and  assigns, 
the  remainder^man  shall  take  it,  although  neither  heir  nor  assign  of  A., 
— according  to  some  authorities,  because  the  reserration  of  rent  during 
the  term  would  give  it  to  him,  and  that  which  follows  shall  not  preju- 
dice ;  according  to  others,  because  Oi^igns  shall  be  construed  assigiia  of 
the  party  creating  the  power,  out  of  whose  estate  the  term  is  supposed 
to  emanate. 

Let  us  see  how  these  principles  affect  the  present  case* 
The  lease  is  granted  to  the  lessee,  yielding  and  paying  yearly  and 
every  year  during  the  term  (a  certain  sum), — ^that,  by  itself,  wmdd 
enure  to  give  the  rent  to  the  party  having  the  reversion, — «<unto 
Thomas  Triquet,  his  heirs  and  assigns."  Those  words  would  not  alter 
the  case ;  for  they  may  be  rejected.  But,  then  comes  the  covenant  to 
pay  rent  during  the  temij  and  to  repair  during  the  termy  &c.  This 
covenant,  however,  is  not  made  generdly,  to  pay  rent,  and  repair,  ke^ 
^of-e-i  during  the  *term,  but  is  expressed  to  be  a  covenant  with  Thomas 
^  Triquet,  his  heirs  and  assigns.  But,  as  far  as  payment  of  rent 
is  concerned,  it  would  seem  that  this  covenant  must  be  construed  in  the 
same  manner  as  that  which  is  implied  in  the  words  yielding  and  paying, 
vis.,  as  a  general  covenant  in  favour  of  the  parties  entitled  to  the  rever- 
sion, and  not  prejudiced  by  the  introduction  of  the  words  «^  Thomas 
Triquet,  his  heirs  and  assigns."  If  that  be  so,  here  is  a  good  general 
covenant  to  pay  rent,  and  available  by  the  assignee  of  the  reversion ; 
and  then  comes  the  clause  for  re-entry  on  breach  of  any  of  these  cove- 
nants,— in  general  terms,  that  the  lease  shall  be  subject  to  a  proviso 
for  re-entry  for  breach  of  covenant,  but  that  it  shall  be  lawful  to  and 
for  the  said  Thomas  Triquet,  his  heirs  and  assigns,  to  re-enter,  &e. 
If  these  words  are  rejected  it  may  be  said  that  no  general  power  of 
re-entry  would  remain ;  and  therefore  the  rule  as  to  the  reservation  of 
rent,  viz.,  that  the  description  of  the  parties  may  be  rejected,  can  hardly 
be  applied.  But,  if  that  were  clearly  so,  it  would  remain  to  be  consi- 
dered whether  the  words  can  be  construed  to  mean  the  parties  entitled 
to  the  reversion. 

If  Thomas  Triquet  had  been  tenant  for  life  of  the  legal  estate,  with 
remainders,  there  would  have  been  abundant  authority  for  holding  that 
the  word  <«  assigns"  meant  «  assigns  of  the  settlor ;"  and  that  a  remain- 
der-man would  have  the  benefit  of  the  proviso,  although  neither  heir 
nor  assign  of  Thomas  Triquet.  The  difficulty  arises  from  the  ciroum- 
atance  of  his  having  no  legal  estate,  and  therefore  the  right  of  re-entry 
could  not  for  any  time  be  well  reserved  to  him.  If,  however,  the  reser- 
vation of  rent  is  to  be  treated  as  general,  and  the  covenants  to  pay 
rent  and  repair,  such  as  the  persons  entitled  to  the  reversion  may  take 
advantage  of,  there  can  be  no  doubt  that  the  right  to  re-enter  for 
breach  of  them  was  intended  to  be  given  to  the  same  persons;  and,  it 
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Having  been  held  *tliat  the  word  assigns,  may  be  construed  to  r^oiza 
mean  the  party  entitled  to  the  reversion,  the  power  of  re-entry  ^ 
may  be  considered  as  given  to  Triqnet,  who  could  not  avail  himself  of 
it,  and  to  the  owner  of  the  reversion,  who  could;  and  the  plaintiffs,  now 
filling  that  character,  are  entitled  to  recover. 

This  is  consistent  with  what  is  said  by  Lord  Chancellor  Hardwicke, 
in  Basset  v.  Basset,  in  Mr.  Blunt's  edition  of  Ambler,  p.  848,  that, 
«  whatsoever  arises  upon  the  lease  by  way  of  reservation,  condition,  or 
power,  until  executed,  goes  along  with,  and  is  attendant  upon,  the  rever- 
sion ;  and  that  the  word  Aetrt,  wheresoever  made  use  of,  must  mean  the 
remainder-man  or  reversioner,  and  not  the  heir  general  of  the  tenant 
for  life." 

For  these  reasons,  we  are  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  in  this  action ;  and  the  rule  must  be  discharged. 

Rule  discharged. 


♦MATTISON  V.  HART  and  Another.    Jan.  27.        [♦867 

The  71sl  section  of  The  Rje  and  Denrenft  Drainage  Aot»  0  A  10  Viot  o.  ozzTili.,  empowen  the 
eomminionen  to  appoint  Talners  to  eitimate  the  amount  of  benefit  derived,  or  likely  to  be 
d«rired,  by  the  lands  in  the  Tarioos  townships  embiaeed  by  the  act,  flrom  the  works  thereby 
oontemplatedy  and  to  fix  a  rate  thereon  acoordingly, — subject  to  objections  (s.  74),  and  with 
power  to  appeal,  s.  75. 

By  i.  81,  the  oommissionert  are  to  "charge  and  assess  ali  mdt  iandt,  within  the  said  parishes  an* 
townships  as  shall  hare  been  included  in  such  statement  of  the  said  ▼alners,  and  rated  by  them 
as  aforesaid,  and  the  retpeetive  occupiera  of  «*cA  land;  wiUi  an  acre  tax,  according  to  the  seTcrol 
prices  and  soms  at  which  the  said  lands  shall  have  been  classed  and  taxed  by  the  said  ralners." 

5.  S4  proTides,  that  in  case  any  rates  shall  not  be  duly  paid  within  twenty-eight  di^s  after  the 
time  appointed  for  that  purpose,  «eery  peracn  failing  to  pay  lA«  9ame  shall  also  pay  interest  for 
the  same,  at  5  per  cent  per  annum  from  the  day  whereon  the  same  ought  to  be  paid. 

6.  S$  enacts  that  all  the  occupiers  of  lands  so  rated  shaU  pay  all  each  sums  of  money  as  shall  be 
to  assessed,  taxed,  or  charged  in  respect  of  the  sereral  lands  in  their  respective  occupations, 
and  may  retain  the  same  out  of  the  rents ;  and  every  such  occupier  shall  be  discharged  of  so 
mnch  money  as  the  said  rate  so  paid  by  him  shaU  amount  to,  as  if  the  same  had  been  actnally 
paid  to  his  landlord,  hut  mot  of  any  int«rt9t  which  wwy  haffo  ftem  inettrrod  by  mdt  occupier  for 
non-payment  thereof:  provided  that  no  occupier  shall  be  compelled  to  pay  more  than  the  rent 
mkieh  §haUfrom  time  to  time  become  due  from  him  to  hie  landlord, 

a.  89  enaets,  that,  if  any  person  being  the  oocapler  of  any  of  the  lands  lated  or  taxed  by  virtue 
of  the  act,  shall  refuse  or  neglect  to  pay  the  money  so  rated  or  taxed  on  such  lands,  within 
thirty  day  afUr  (ke  reepeetive  timet  of  payment,  the  same  and  all  arrears  thereof  may  be 
enforced  by  distress  and  sale  of  the  goods  and  chattels  of  the  person  so  neglecting  or  refusing 
to  pay,— or  the  commissioners  may  enter  upon  the  lands^  and  take  the  tents  and  profits  till  the 
same  be  satisfied. 

And  by  s.  90,  unoccupied  lands  are  to  remain  a  security  fbr  the  payment  of  the  tax,  and  all  goods 
and  chattels  which  shall  at  any  time  thereafter  be  found  thereon,  may  be  distrained,  Ac 

Held — first,  that  one  who  comes  into  the  occupation  of  lands  subject  to  the  tax,  after  the  expiration 
of  thirty  daye  after  the  time  appointed  for  payment  thereof,  is  liable  to  be  distrained  upon, 
there  being  a  continuing  de£uilt: 

Secondly,  that  his  liability  extends  to  rent  aeerHtii^  dne,  as  well  as  rent  a^nally  due  to  his 
landlord : 

Thirdly,  that  his  liability  for  talerett  commences  only  from  the  time  of  Us  own  delhnlt 

Ueld  atso^  that  the  seisure  of  growing  crops  could  not  be  justified. 

This  was  an  action  of  replevin.    The  declaration  stated  that  the  do- 


Ul  ChRBBNAWAT  v.  HABT.    H.  T.  1854. 

brick  dwelling-houses,  with  suitable  conveniences  and  outbuildings,  upon 
the  said  premises,  or  some  part  thereof,  before  the  24th  day  of  Jane, 
1795  :  And  whereas  the  said  Elizabeth  Ann  Fasson  attained  her  age 
of  twenty-one  years  on  the  21st  day  of  November  last ;  and  the  gaid 
Mary  Elizabeth  Cooke  intermarried  with  the  said  Thomas  Triqnet: 
And  whereas,  by  indentures  of  lease  and  release  bearing  date  the  23d 
*UOi  ^^^  ^^^^  ^^7^  ^^  January,  1788, — the  release  being  of  fire  *parts, 
"-'  and  made  between  the  said  Thomas  Triquet  and  Mary  Elisabeth 
his  wife  of  the  first  part,  the  said  Thomas  Easson  and  Elizabeth  Ann 
his  wife  of  the  second  part,  Benjamin  Godfrey  of  the  third  part,  Tho- 
mas Dorey  of  the  fourth  part,  and  John  Fasson  of  the  fifth  part ;  and 
by  a  common  recovery  suffered  pursuant  to  the  said  release,  in  the 
Court  of  Common  Pleas  at  Westminster,  as  of  Hilary  Term  last, 
wherein  the  said  Thomas  Dorey  was  demandant,  the  said  Benjamin 
Qodfrey  tenant,  and  the  said  Thomas  Triquet  and  Mary  Elizabeth  his 
wife,  and  Thomas  Fasson  and  Elizabeth  Ann  his  wife,  were  vouchees, 
the  said  hereditaments  and  premises  were  limited  and  assured  to  the 
uses  hereinafter  mentioned,  that  is  to  say,  as  to  one  undivided  moiety 
or  half  part  thereof,  to  the  use  of  such  person  and  persons,  and  for  such 
estate  and  estates,  as  the  said  Thomas  Triquet,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  to  be  sealed  and  delivered  by  bin 
in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible  wit> 
nesses,  or  by  such  last  will  and  testament  as  is  therein  mentioned,  should 
direct,  limit,  or  appoint,  and,  in  default  of  and  until  such  direction, 
limitation,  or  appointment,  to  the  use  of  the  said  John  Fasson,  his  heirs 
and  assigns,  in  trust  for  the  said  Thomas  Triquet,  his  heirs  and  assigns; 
and,  as  to  the  other  undivided  moiety  or  half  part  of  the  said  premises, 
to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates,  as 
the  said  Thomas  Fasson,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  sealed  and  delivered  by  him  in  the  presence  of,  and  to 
be  attested  by,  two  or  more  credible  witnesses,  or  by  such  last  will  and 
testament  as  is  therein  mentioned,  should  direct,  limit,  or  appoint,  and, 
in  default  of  and  until  such  direction,  limitation,  or  appointment,  to  the 
use  of  the  said  John  Fasson,  his  heirs  and  assigns,  in  trust  for  the  said 
Thomas  Fasson,  his  heirs  and  assigns :  Now  this  indenture  witnesseth, 
^QAQ-}  *^hat,  in  pursuance  of  the  said  recited  articles,  and  in  consider- 
^  ation  of  the  yearly  rents,  covenants,  and  agreements  hereinafter 
reserved  and  contained  by  and  on  the  part  and  behalf  of  the  said  Jeremiah 
Clegg,  his  executors,  administrators,  and  assigns,  to  be  paid  and  per- 
formed, the  said  Thomas  Triquet  and  Thomas  Fasson,  in  pursuanee  and 
by  force  and  virtue  of  the  said  several  recited  powers  or  authorities  to 
them  respectively  reserved  and  given  in  and  by  the  said  indenture  of 
five  parts,  and  of  all  and  every  power  and  powers,  authority  and  an- 
thorities,  them  or  either  of  them  enabling  in  this  behalf,  have,  and  each 
of  them  hath,  directed,  limited,  appointed,  and  granted  and  demised, 


and  by  theae  progentB  ^^^i^^;^^^^  '  %ny  part  thereof 

and  grant  and  demise,  ^*^^  ^S^^V^^^^  >,^       wty  days  next 

his  exeeutors,  adtnmistratorB,  ^^^1^^^^^*^^  appointed  for 

ground,  4;c.  kd^i  and  all  those  «>^i^mI!^^v>J^>^^  *i  Jeremiah 

ther  with  all  w^ys,  &c.,  to  the  saiA^^^^  ^  >Sl!L^  ^!S^  ^^^  •*  **^ 

or  tenements  4nd  premiscis  belonging  <^  ijj^^^^?^^ V^  ^  all  and 

same  commonly  or  nstinUy  demised,  'w^^^^*^^  ns  and 

accepted,  reputed,  deemed,  taken,  or  kno^I^*^^^^^S^  ^Hed, 

thereof,  together  with  full  and  free  lih«rty,^Q,^\^^Y^^S^^  '  foi. 

for  the  said  Jeremiah  Olegg,  his  executors,  tAiiiV^^^^^'*^^^  tir 

and  his  and  their  agents,  servants,  and  workm^T^^^i^^.M  to 

upon  the  vacant  ground  hereby  demised,  such  tn^  ^^^^^  ^^ 
as  he  or  they  shall  think  fit,  and,  after  having  oov«tti^^  ^^^!^ 

'hnilflinflni.  rA«iArvinflr  anitAhlA  fiOnvAninnGifia.  tA  nnlY  A^^        HihJ^fr 


his  executors,  administrators,  and  assigns,  and  to  erect  upoT^v^lL 
thereof  such  and  so  many  buildings  as  he  or.  they  may  ihii^^      ^^^ 
To  have  and  to  hold  *the  said  piece  or  parcel  of  ground,  m^J^^ : 
suages  or  tenements,  and  all  and  singular  other  the  premises  here,  l^^ 
inbefore  appointed  and  demised,  or  expressed  or  intended  so  to\>^ 
the  appurtenances  thereto  belonging,  unto  and  to  the  use  of  the  saI^'  j 
miah  Clegg,  his  executors,  administrators,  and  assigns,  from  the  25tK 
day  of  December  which  was  in  the  year  1786,  for  and  during  and  tm^ 
the  full  end  and  term  of  sixty-eight  years  and  half  a  year  from  the^ee 
next  ensuing,  and  fully  to  be  complete  and  ended :  Yielding  and  payiitg 
therefore  yearly  and  every  year  during  the  %aid  term  of  sixty-eigkt 
years  and  a  half,  iin^o  the  eaid  Thomae  TSriquetj  hie  heire  and  aeeigiu^ 
the  clear  yearly  rent  or  sum  of  251. 10<.,  of  lawful  money  of  Oreat 
Britain  (being  a  moiety  of  the  said  yearly  rent  of  512.),  and  unto  the 
eaid  Thamae  Faeeon^  his  heire  and  aeeigne^  the  like  yearly  rent  or  sum 
of  257.  10<.  of  like  lawful  money  (being  the  other  moiety  of  the.  said 
yearly  rent  of  512.), — ^the  said  several  yearly  rents  of  252.  10«.  and 
252.  10«.  to  be  paid  by  equal  half-yearly  payments,  &e. :  And  the  said 
Jeremiah  Clegg,  for  himself,  his  heirs,  executors,  and  administrators, 
doth  covenant,  promise,  and  agree,  to  and  with  the  said  Thomas  Triquet, 
his  heirs  and  assigns,  and  also  to  and  with  the  said  Thomas  Fasson,  his 
heirs  and  assigns,  by  these  presents,  in  manner  following,  that  is  to 
say,  that  the  said  Jeremiah  Clegg,  his  executors,  administrators,  or 
assigns,  shall  and  will  yearly  and  every  year  during  the  said  term  here- 
by demised,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Thomas 
Triquet,  his  heirs  or  assigns^  the  said  yearly  rent  of  252.  10s.  hereinbe- 
fore reserved  to  him  and  them,  and  to  the  said  Thomas  Fasson,  his  heirs  or 
assigns,  the  said  yearly  rent  of  252. 10s.  reserved  to  him  and  them,  at  the 
respective  days  and  times  and  in  manner  hereinbefore  appointed  for  the 
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*^fiil  ^^  ^^^  ^^^^  ^^'  ^^  '^  meeting  of  the  *md  commissionerfl  conrened 
^  and  held  within  three  months  after  the  passing  of  the  act,  to  wit, 
on  the  8d  of  Aagast,  1846,  nominate  and  appoint  one  D.  Beaton  and 
one  G.  Power  as  valners,  and  one  R.  Rayson  as  nrnpin,  and  afterwards, 
to  wit,  on  the  7th  of  September,  1847,  and  before  the  said  taxation 
had  been  completed,  and  before  the  duties  of  the  said  valners  had  been 
fully  performed,  the  said  0.  Power  refused  to  act  as  a  valuer  under  the 
said  act ;  whereupon,  afterwards,  to  wit,  on  the  22d  of  September, 
1847,  at  a  meeting  of  the  said  commissioners,  duly  convened  pursuant 
to  the  said  act,  one  S.  Vessey  was  duly  appointed  a  valuer ;  and  tbe 
said  valuers  and  umpire  afterwards ;  and  within  six  months  after  their 
several  and  respective  appointments  as  aforesaid,  having  first  duly  made 
and  subscribed  the  declaration  in  that  behalf  required  by  the  said  act, 
proceeded  to  view  in  their  then  present  state  such  parts  of  the  said 
several  lands  comprised  in  the  said  several  townships  within  the  limits 
of  the  said  act,  and,  amongst  others,  the  lands  in  the  said  township  of 
Hovingham,  as  in  their  opinion  were  likely  to  be  affected  by  the  B«d 
act,  and  affixed  numbers  to  the  said  last-mentioned  lands  in  the  surve j 
adopted  by  the  said  valuers,  pursuant  to  the  directions  of  the  said 
act,  and  the  said  valuers  did  afterwards,  and  after  the  works  contem- 
plated by  the  said  act  were  in  operation,  and  within  six  months  after 
notice  given  to  them  by  the  said  commissioners,  proceed  to  re-view  tbe 
said  last-mentioned  lands,  and  did  estimate  the  benefit  they  had  receiwed 
or  might  receive,  and  their  improvement  in  annual  value,  from  tbe 
works  then  executed,  or  to  be  executed  under  the  provisions  of  the  said 
act,  and  did  fix  a  rate  on  the  said  lands  graduated  according  to  tbe 
different  degrees  of  benefit  which  in  their  judgment  the  said  lands  had 
derived  or  might  derive  from  the  said  works,  and  did  then  also  deter- 

*^R91  ™^°^  ^^^^  ^^^^  ^^  ^^^  ^^^^  lands  should  be  exempt,  *by  reason 
-*  of  no  benefit  being  likely  to  arise  from  the  said  works,  on  account 
of  drains  already  made,  from  peculiarity  of  situation,  and  firom  other 
causes,  and  in  particular  did  fix  a  rate  on  a  large  portion  of  the  lands 
in  the  said  township  of  Hovingham,  and  (amongst  others)  on  the  said 
closes  in  the  declaration  mentioned,  the  same  being  in  the  said  township 
of  Hovingham,  and  within  the  limits  of  the  said  act,  and  within  the 
operation  and  subject  to  all  the  provisions  thereof;  and  the  said  valuers 
did  afterwards  prepare  a  statement  in  writing  under  their  hands,  of  the 
several  lands  so  to  be  charged  as  aforesaid,  with  a  reference  to  the  sud 
survey,  and  a  classification  of  the  sud  lands,  and  the  relative  amounts 
of  the  rates  to  be  respectively  charged  thereon ;  and  the  said  valuers 
afterwards,  and  within  six  months  after  they  had  been  directed  to  re- 
view the  said  lands,  to  wit,  on  the  18th  of  October,  1849,  delivered  the 
said  statement  in  writing,  and  classification,  with  the  said  survey,  to 
the  defendant  Dunn,  who  then  was,  and  still  is,  the  clerk  of  the  said 
commissioners ;  and  the  said  defendant,  being  sueh  clerk,  afterwards. 
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mod  within  foarteen  days  of  the  receipt  by  him  of  the  said  statement  as 
aforesaid,  to  wit,  on  the  20th  of  October,  in  the  year  last  aforesaid, 
caused  notice  to  be  given  by  adyertisement  in  a  certain  newspaper 
ciroolating  in  the  said  North  and  East  Ridings,  to  wit,  in  a  news- 
paper called  The  York  Herald,  that  the  said  statement  had  been  so 
deposited,  and  would  remain  with  him  for  thirty  days  for  the  in* 
apeetion  of  all  persons  intended  to  be  rated  nnder  the  same;  and 
the  said  commissioners  did  also,  to  wit,  on  the  26th  of  October,  in 
the  year  last  aforesaid,  canse  the  said  notice  to  be  posted  on  the 
church  door  of  the  said  parish  of  Hovingham,  the  same  being  a  parish 
within  the  limits  of  the  said  act ;  and  the  said  defendant  (Dunn),  being 
Boch  clerk  as  aforesaid,  did  cause  a  copy  of  the  said  statement  and  snr- 
Tey,  BO  far  as  related  to  the  said  parish  of  Hovingham,  to  be  deposited 
^or  inspection  by  proprietors  of  land  and  parties  interested,  with  r^rof^o 
the  parish  clerk  of  the  parish  of  Hovingham  aforesaid,  on  a  cer*  *- 
tain  day  and  year,  to  wit,  the  26th  of  November,  in  the  year  last  afore- 
said, and  did  give  simQar  notice  of  sach  deposits  as  in  the  case  of  de- 
posits with  him  of  the  statement  lastly  hereinbefore  mentioned,  and  did 
cause  to  be  affixed  a  notice  thereof  on  the  chnrch  door  of  the  said  parish 
chnrch  of  Hovingham :  Averment  that  it  was  by  the  said  act  further 
enacted,  that  the  commissioners  should,  for  the  purposes  in  the  said  act 
mentioned,  charge  and  assess  all  such  lands  within  the  said  parishes 
and  townships  as  should  have  been  included  in  such  statement  of  the 
said  valuers,  and  rated  by  them  as  aforesaid,  and  the  respective  occu- 
piers of  such  lands,  with  an  acre  tax  according  to  the  several  prices  and 
sums  at  which  the  said  lands  should  have  been  classed  and  taxed  by  the 
said  valuers ;  and  that  public  notice  of  the  time  and  place  appointed  for 
the  payment  of  the  several  rates  thereby  authorised  to  be  charged  by 
the  commissioners,  should  be  given,  by  advertising  the  same,  at  least 
twenty-one  days  before  the  time  appointed  for  payment  thereof,  in  some 
newspaper  printed  or  usually  circulated  in  the  said  North  and  East 
Aidings,  and  such  notice  should  also  be  affixed  once  in  a  conspicuous 
place  on  the  church  doors  of  the  parishes  withm  the  limits  of  that  act : 
And  it  was  further  enacted,  that,  « in  case  any  rates  authorised  by  that 
act  to  be  charged  by  the  commissioners  should  not  be  duly  paid  to  the 
persons  authorised  to  receive  the  same,  within  twenty-eight  days  after 
the  several  times  appointed  by  the  said  commissioners  for  that  purpose, 
in  manner  prescribed  by  that  act,  every  person  failing  to  pay  the  same 
ahould  also  pay  to  the  said  commissioners  the  interest  for  the  same, 
after  the  rate  of  52.  per  centum  per  annum,  from  the  day  whereon  the 
same  ought  to  be  paid,  which  interest  should  be  recovered  in  the  same 
manner  as  the  several  rates  or  *taxes  were  thereby  directed  to  r^rogj 
be  recovered :  And  it  was  enacted,  that  all  the  occupiers  of  the  ^ 
said  lands  which  should  be  so  rated  and  charged  by  virtue  of  that  act, 
should  pay  all  such  sums  of  money  as  should  be  so  assessed,  taxed,  or 
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ekarged  in  respect  of  the  aeyeral  lands  ia  their  respective  occnpatioiifli 
and  might  retain  the  same  ont  of  the  rents,  and  the  landlords  of  saek 
lands  should  allow  the  same  to  be  retained  oat  of  the  rents,  and  er&j 
snch  occupier  should  be  discharged  of  so  mach  money  as  the  rate  •• 
paid  by  him  should  amount  to,  as  if  the  same  had  been  actually  paid  t^ 
his  landlord,  but  not  of  any  interest  which  might  have  been  ineurred  bj 
suoh  pccupier  for  non-payment  thereof:  And  it  was  enacted,  that»  it 
any  person,  being  the  occupier  of  any  of  the  lands  rated  or  taxed  or 
assessed  by  the  commissioners  by  virtue  of  the  act,  should  refuse  or 
neglect  to  pay  the  money  so  rated,  taxed,  or  assessed  on  such  laadsi 
within  thirty  days  after  the  respective  times  of  payment,  to  be  appointed 
by  notice  as  aforesaid,  in  pursuance  of  the  act,  at  such  place  as  shovld 
be  specified  in  such  notice,  it  should  be  lawful  for  such  collector  <ir 
receiver,  or  such  other  person  authorised  by  virtue  of  any  warrant  or 
precept  under  the  hands  and  seals  of  the  said  commissioners,  or  any  two 
of  them  (which  warrant  or  precept  such  commissioners  are  thereby 
required  from  time  to  time  to  grant  as  occasion  should  require),  to  enter 
into  every  or  any  of  the  lands  and  grounds  thereby  authorised  to  be 
taxed  and  charged  as  aforesaid,  for  which  rates,  taxes,  and  interest  should 
be  due  and  owing,  and  levy  such  sum  of  money  so  rated,  taxed,  or 
assessed,  and  all  arrears  thereof,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  so  neglecting  or  refusing  to  pay  the  same,  rendoiw 
sng  the  overplus,  if  any,  on  demand,  to  the  owner  of  snch  goods  and 
chattels,  after  deducting  the  costs  and  charges  of  taking  or  making  soek 
distress  and  sale :  Averment,  that,  in  pursuance  of  the  said  act,  and  fbr 
*SfL^1  ^^^  ^purposes  thereof,  the  commissioners  did  charge  and  assess 
''  (amongst  other  lands  within  the  said  parishes  and  townships)  tke 
laid  closes  in  the  declaration  mentioned,  being  in  the  parish  of  Hoving- 
ham,  and  included  in  the  said  statement  of  the  said  valuers,  and  rated 
by  them  as  aforesaid,  and  the  respective  occupiers  of  the  same,  with  an 
acre  tax,  according  to  the  prices  and  sums  at  which  the  same  had  been 
respectively  charged  and  taxed  by  the  said  valuers :  That  public  notice 
that  such  rate  was  appointed  to  be  paid  at  the  bank  of  Messrs.  Bower 
ft  Co.,  in  New  Malton,  in  the  county  of  York,  on  Saturday,  the  23d  ef 
of  March,  1850,  was  given  at  least  twenty-one  days  before  the  time 
appointed  for  payment  thereof,  by  advertising  the  same  in  The  York  Her- 
ald on  the  23d  of  February,  1850,  the  same  being  a  newspaper  umnUy 
circulated  in  the  North  and  East  Ridings ;  and  the  said  notice  was 
affixed  once  on  a  conspicuous  place  on  the  church  doors  of  the  said 
parishes,  and,  amongst  others,  of  the  said  parish  church  of  Hovingham,  to 
wit,  on  the  27th  of  February,  1850:  That  the  rate  charged  by  tke  eaid 
eammieeionere  upon  the  said  closee  in  the  declaration  mentioned,  at  the 
time  ufhen  the  same  ought  to  have  been  paid  a$  ctforeeaidj  amounted  to 
the  eum  of  911.  0$.  2(2.,  which  eaid  sum  of  912.  Os.  %d.  teae  not  paid  t$ 
ike  oaidpereom  authorized  to  receive  the  eame^  within  tJiirty  da^e  afUf 
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ike  time  eo  appointed  far  pajftnent  thereof  a$  aforeeaid :  That  the  plaifi' 
tiffhadj  eince  the  expiration  of  the  eaid  thirty  daifs,  become^  and  before 
0nd  at  the  time  of  the  taking  of  the  eaid  cattle^  good$y  and  ehatteUy  and 
oint,  woe,  the  occupier  of  the  eaid  cloeee  ae  tenant  to  one  Sir  William 
Woreky  ;  and  that,  before  and  at  the  time  of  the  taking  of  the  eaid  cattle^ 
ffoode^  and  chatteby  and  corn^  a  large  sum  of  money ^  exceeding^  to  wit^ 
the  eaid  eum  of  91L  0«.  2cl.,  ae  and  for  rent  in  reepeet  of  a  certain  time, 
to  wit^  one  half  year  ending,  to  wit,  on  the  2ith  of  June,  1858,  w€U  then 
growing,  accruing^  and  becoming  *due  from  the  plaintiff  ae  ten-  r^nr^r^ 
ant  of  the  eaid  cloeee,  to  hie  landlord,  the  eaid  Sir  William  Wore-  '- 
ley,  whereby  the  plaintiff  became  liable  to  pay,  and  ought  to  have  paid, 
a»  Weil  the  eaid  rate  of  912.  0«.  2d.,  ae  aleo  intereet  thereon  after  the  rate 
of  6L  per  centum  per  annum  from  the  day  whereon  the  eame  ought  to 
haee  been  paid  ae  aforeeaid  according  to  the  provieume  of  the  eaid  act : 
That  the  eaid  eum  of  912.  Oe.  2d.,  and  intereet  thereon  ae  aforeeaid,  hav- 
ing remained  wholly  due  and  unpaid  for  more  than  thirty  daye  after  the 
time  of  payment  eo  appointed  ae  qforeeaid,  and  the  plaintiff  having  ne- 
gleeted  to  pay  the  eame,  (a)  three  of  the  said  oommissioners  did,  by  virtue 
of  ft  warrant  under  their  hands  and  seals,  in  manner  and  form  directed 
by  the  said  act,  and  addressed  to  the  defendant  Hart,  anthoriae  and  re* 
quire  the  defendant  Hart  to  distrain  the  goods  and  chattels  upon  the 
said  closes  for  the  said  sum  dae  from  the  plaintiff  as  occnpier  as  afore> 
said,  for  the  said  rate,  and  for  the  amount  of  interest  also  due  as  afore* 
said :  wherefore  the  defendant  Hart,  as  the  servant  of  the  said  commis- 
sioners, and  under  the  authority  of  the  said  warrant,  and  the  defendant 
Donn,  *as  the  clerk  for  the  said  commissioners,  and  in  aid  and  as-  ri^nr^m 
siatance  of  the  said  defendant  Hart,  acting  under  the  authority  *• 
aforesaid,  did  take  the  said  cattle,  goods,  and  chattels,  and  com  of  the 
plaintiff,  as  in  the  declaration  was  mentioned,  as  they  lawfully  might, 
under  and  by  virtue  of  the  said  warrant  and  in  pursuance  of  the  said 
act  of  parliament. 

Fifth  plea, — that  no  umpire  accompanied  the  said  valuers,  nor  was 
present  at  their  valuation,  to  hear  and  determine  the  points  in  difference 
which  might  arise  upon  such  valuation  between  the  said  valuers,  in  man- 
ner and  form  prescribed  by  the  act. 

Sixth  plea, — that  it  was  in  and  by  the  said  act  [s.  1]  enacted  that  the 
said  act  should  be  put  in  force  for  improving  the  drainage  of  the  low 

(b)  Th9  pMt  In  italfet  wm  iuartod  in  the  eogninnee  dariof  Uio  srgament,  In  lieu  of  the  fob 
lowiiiis:— ^'And  the  defendaati  say  that  the  rate  oharged  by  the  said  eomninioiien  vpon  the 
fatd  doeee  in  the  eaid  deoiaration  mentioned,  at  the  time  when  the  same  ought  to  have  been  fmid 
as  aforesaid,  amonntad  to  the  snm  of  90/.  0«.  Id, ;  and  that  the  plaintiff,  then  beinf  the  oeenpier 
of  tha  eaid  elooes,  evfht  to  have  paid  the  same  on  the  day  on  whieh  the  same  was  so  appointed 
to  be  paid  as  aforeeaid,  bnt  that  the  plaintiff  did  not  pay  the  same,  or  any  part  thereof,  to  the 
said  persons  aathorised  to  reoeive  the  same,  within  twenty-eight  days  after  the  time  so  appointed 
for  payment  ae  aforesaid;  whereby  the  plaintiff  beeame  liable  to  pay  to  the  said  oommissionertf 
the  iatareol  ffsr  the  same,  aeoordiag  to  the  prorisions  of  the  said  act :  And  the  defendants  mf 
that  the  plaintiff  did  not  pay  the  said  money,  or  any  part  thereof,  within  thirty  days  after  th« 
Ume  of  payment  so  appointed  for  payment  as  aforesaid ;  wherenpon." 
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lands  within  the  Beveral  parishes  and  townships  in  the  said  act  speeifietL 
and  amongst  others  the  township  of  Hovingham,  and  that  the  yalners 
should  fix  a  rate  on  the  said  lands  in  the  said  several  townships  as  in 
the  cognisance  mentioned,  and  that  the  commissioners  should  charge 
and  assess  all  such  lands  as  should  have  been  included  in  the  statement 
of  the  valuers,  and  rated  by  them,  as  in  the  cognisance  mentioned ; 
and  that,  at  all  the  respective  times  aforesaid,  the  township  of  Stone- 
grave  had  been  and  was  expressly  excluded  from  the  operation  and  pro- 
visions of  the  said  act,  and  the  lands  in  the  said  township  were  and  are 
high  lands,  and  not  capable  of  being  improved  by  drainage  to  be  per- 
formed under  the  provisions  of  the  said  act :  and  that  part  of  the  said 
lands,  being  apart  of  the  said  closes  in  the  declaration  mentioned,  where- 
on the  said  valuers  fixed  a  rate  as  in  the  cognisance  mentioned,  and 
which  the  commissioners  assessed  and  charged  as  therein  mentioned, 
was,  and  was  situate  and  lying,  in  and  within  the  said  township  of 
Stonegrave,  and  was  such  high  land,  and  not  capable  of  being  improved 
*^(\fn  ^  <^fof  OA&id,  and  out  of  the  limits  of  the  said  act,  *and  not  within 
-*  the  operation  or  subject  to  the  provisions  of  the  said  act. 

Ninth  plea,— -that  the  said  commissioners  did  not  charge  and  assess 
the  plaintiff  as  occupier  of  the  said  closes. 

Eleventh  plea, — that  the  plaintiff  was  not  a  lessee  within  the  mean- 
ing and  provisions  of  the  86th  section  of  the  said  act,  and  that,  from 
the  time  of  hie  becoming  occupier  a$  tenant  to  Sir  WUliam  Woreleg^  a$ 
in  the  cognisance  mentioned^  until  and  at  the  time  of  the  dietrese,  no  rent 
had  become  due^  nor  wae  any  rent  then  due  from  the  plaintiff  to  his  land- 
lord. Sir  William  Worsley.(a) 

Twelfth  plea, — ^that  the  plaintiff  was  not  the  occupier  or  tenant  of  the 
said  closes,  or  either  of  them,  at  the  time  appointed  for  payment  of  the 
said  rate,  or  at  any  time  thereafter,  until  {p)  the  6th  of  November,  1852 ; 
*^RQ1  *^^^  ^^^^  neither  before  nor  after  be  became  such  tenant  and 
^  occupier,  nor  until  the  making  of  the  said  distress,  was  any 
demand  made  upon  him  for  payment  of  the  said  rates,  or  had  he  any 
notice  that  the  said  closes,  or  either  of  them,  had  been  rated,  taken, 
or  assessed  by  virtue  of  the  said  act. 

(a)  Before  ameDdment*  the  eteventh  plea  stood  thus  :-^'  That  it  wai  in  and  hj  the  nid  aet  in 
the  cognisaDca  mentioned  farther  provided  and  enacted,  with  respect  to  the  payment  by  ooea- 
piers  of  the  said  lands  to  bo  rated  and  charged  by  Tirtue  of  the  said  act,  of  such  sums  of  money 
AS  should  be  assessed,  taxed,  or  charged  in  respeet  of  the  sereral  lands  in  their  respeetire  oesu- 
pations,  that  no  oocnpier  shoald  be  compelled  to  pay  more  than  the  rent  which  should  from  time  U 
time  become  duo  from  him  to  his  landlord;  and  the  plaintiff  says,  tiiat,  at  the  time  of  the  making 
of  the  said  warrant  and  the  said  distress,  as  in  the  cognisanee  mentioned,  the  plaintiff  was  oecafier 
of  the  said  closes  as  tenant  thereof  to  one  Sir  William  Worsley,  and  that  he  was  not  a  leswe 
within  the  meaning  and  provisions  of  the  8dth  section  of  the  said  act ;  and  that  there  wu  not 
at  the  time  so  appointed  as  in  the  cognisance  mentioned  for  the  payment  of  the  said  rates  ehaised 
Upon  the  said  closes,  or  either  of  them,  nor  at  any  time  daring  the  respective  spaces  of  twenty- 
•igbt  or  thirty  days  after  the  time  so  appointed,  or  at  the  time  when  the  said  warrant  and  distrMi 
'|rere  resf  ectively  made,  any  rent  due  from  the  plaintiff  to  hii  landlord,  Sir  William  Iforsley." 

(6)  <'  to  wit"  stmek  out  on  amendment 
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And  for  a  second  replication  to  the  plaintiff's  sixth  plea  in  bar,  the 
defendants  say,  that  the  said  valuers,  in  viewing  the  said  lands  pursuant 
to  the  directions  of  the  said  act,  as  in  the  said  cognisance  mentioned, 
accidentally  and  by  mistake  included  in  such  view  certain  small  portions 
of  land,  amounting  in  the  whole  to  la,  8r.  89p.  being  respectively  parts 
of  the  said  closes  in  the  said  place  mentioned,  but  which  were  situate 
in  the  parish  of  Stonegrave,  and  not  within  the  limits  or  subject  to  the 
provisions  of  the  said  act :  And  the  defendants  say,  that,  upon  the 
review  of  the  said  lands  by  the  said  valuers  as  in  the  said  cognisance 
mentioned,  it  was  estimated  by  them  that  each  and  every  part  of  the 
several  closes  in  the  said  plea  mentioned  which  was  so  situate  in  the 
said  parish  of  Stonegrave,  and  out  of  the  limits  of  the  said  act,  did  and 
would  receive  and  derive  in  all  respects  an  equal  and  the  like  amount 
of  the  benefit  and  improvement  from  the  works  then  executed,  or  intended 
to  be  executed  under  the  provisions  of  the  said  act,  with  each  and  every 
the  other  parts  of  the  said  closes  respectively  which  were  within  the 
limits  and  operation  of  the  said  act ;  and  thereupon  the  said  valuers 
proceeded  to  fix,  and  did  fix  a  uniform  amount  of  rate  to  be  charged 
upon  each  and  every  part  of  the  said  closes  respectively,  and  prepared 
the  said  statement  and  classification  accordingly,  in  such  manner  and 
so  as  that  it  could  be  clearly  ascertained  and  known  what  was  the 
amount  of  benefit  by  the  said  valuers  estimated  to  be  derived  from  the 
provisions  of  the  said  act  by  the  said  small  portions  of  land  in  the  said 
parish  of  Stonegrave,  and  the  exact  amount  of  *the  rate  charged  r4cq7A 
nnder  the  said  act  in  respect  thereof;  And  the  defendants  '- 
farther  say  that  the  said  commissioners  afterwards  charged  and  assessed 
each  of  the  several  closes  in  the  said  place  mentioned,  and  each  and 
every  part  thereof  respectively  (including  the  said  parts  thereof  which 
were  situate  in  the  said  parish  of  Stonegrave,  and  which  had  been  by 
such  mistake  and  accidents  as  aforesaid  included  in  the  said  statement 
of  the  said  valuers,  and  rated  by  them  as  aforesaid),  with  a  uniform  acre 
tax,  according  to  the  several  prices  and  sums  at  which  the  said  closes 
had  been  respectively  classed  and  taxed  by  the  said  valuers :  And  the 
defendants  say  that  the  whole  amount  of  acre  tax  so  charged  and 
assessed  by  the  said  commissioners  as  aforesaid  upon  the  said  closes  in 
the  said  plea  mentioned,  amounted  to  the  sum  of  981.  I89.  6d. :  And 
the  defendants  further  say  that  the  said  commissioners  did  immediately 
upon  discovering  the  said  error  and  mistake,  and  before  the  giving  of 
such  public  notice  for  payment  of  the  said  rates  as  in  the  said  cognisance 
mentioned,  and  before  the  taking  of  the  said  cattle,  goods,  chattels,  and 
corn  of  the  plaintiff,  or  any  of  them,  or  any  part  thereof,  as  in  the 
declaration  mentioned,  deduct  from  the  said  sum  of  982.  IBs.  6(2.,  the 
sum  of  22.  IBs.  4ci.,  being  the  sum  charged  and  assessed  by  the  said 
commissioners  upon  the  said  closes  in  respect  of  the  said  quantity  of 
la.  8r.  89p.  situate  in  the  said  parish  of  Stonegrave,  which  had  been 
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bj  such  error  and  mistake  as  aforesud  incloded  in  such  Tiew  and  state- 
sient  of  the  said  valaers  as  hereinbefore  mentioned, — of  all  which 
seyeral  premises  the  plaintiff  has  always  had  notice :  And  the  defend- 
ants say  that  the  said  cattle,  goods,  and  chattels,  and  corn  of  the  plain- 
tiff were  taken  as,  for,  and  in  the  name  of  a  distress  for  the  sum  of  91L 
0#.  2d.j  and  for  the  amount  of  interest  due  thereon,  as  in  the  said 
cognisance  mentioned,  and  not  otherwise,  or  for  any  other  or  larger 
*&711  ^^^'  ^'  ^  respect  of  any  part  of  *the  said  portions  of  land 
-'  situate  in  the  said  parish  of  Btonegrave. 

Demurrer  to  the  fifth  plea  in  bar,-^for  that  the  act  only  required  the 
umpire  to  accompany  the  valuers,  or  to  be  present  at  their  valuation,  in 
case  of  any  points  of  difference  arising  between  them,  and  that  the  plea 
did  not  allege  that  any  such  points  of  difference  did  arise. 

Demurrer  to  the  ninth  plea, — for  that  the  act  only  requires  the  oommis- 
aioners  to  charge  and  assess  the  lands,  and  the  respective  occupiers  of 
such  lands  at  the  time  of  such  assessment,  and  that  the  lands  remaia 
ever  after  charged  with  the  rates  in  the  hands  of  the  then  and  all  sub* 
sequent  occupiers. 

Demurrer  to  the  eleventh  plea,— for  that,  according  to  the  true  con- 
struction, the  85th  section  of  the  act  only  authorises  the  occupiers  of 
the  lands  to  pay  the  rates  to  the  commissioners  out  of  any  rents  which 
may  happen  at  the  time  to  be  due  from  them  to  their  landlords,  but 
does  not  exonerate  the  lands  themselves  from  liabUity  to  distress,  in 
case  of  there  being  no  rents  then  due  from  the  occupiers  of  such  lands 
to  their  landlords. 

Demurrer  to  the  twelfth  plea, — ^for  that  the  act  does  not  require  any 
demand  to  be  made  upon  the  respective  occupiers  of  the  lands  for  pay- 
ment of  the  rates,  nor  any  such  notice  as  in  the  said  plea  mentioned,  to 
be  given  to  them  of  such  lands  having  been  rated,  taxed,  or  assessed  by 
virtue  of  the  said  act. 

The  plaintiff  demurred  to  the  second  replication  to  the  sixth  plea, — 
on  the  ground  that,  the  valuers  having  assessed  land  to  which  the  act 
did  not  extend,  and  which  formed  part  of  the  close  in  which  the  distress 
replevied  was  levied,  the  whole  assessment  was  bad,  and  that  the  sub- 
sequent deduction  by  the  commissioners  did  not  render  the  distress  for 
the  smaller  amount  legal. 

Joinders  in  demurrer. 

The  case  was  argued  on  a  former  day  in  this  term. 
*3721      **^'  TempUy  in  support  of  the  demurrers.(a)— 1.  The  fifth  plea 
-'  in  bar  is  clearly  bad.     The  77th  section  of  the  act  enacts  <<tbat 

(a)  The  points  raftriced  for  orgnment  on  the  part  of  the  defendante,  were  m  foUowi  :— 

At  to  the  fifth  plea,— «  That  the  said  fifth  plea  U  bad  in  eubstaaee,  because,  under  the  act,  tbf 

attondanee  of  the  umpire  at  the  yalnation  was  not  absolutely  required  in  any  OTent,  bu^  at  sU 

•rents,  was  only  required  in  ease  of  any  point  of  dlfferenoe  arising  thareon  betwean  the  nlaan; 

and  the  plea  does  not  state  that  any  point  of  difierenoe  did  arise." 

Aa  to  the  ninth  plea,— «  That  the  said  ninth  pien  in  bar  ii  bad  In  imbstaaoe^  baoaats^  althoogh 
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the  commiBsionerB  shally  at  the  time  of  ^appointing  [under  b.  r 4^070 
71]  the  valoers,  nominate  some  fit  person  who  shall  have  had  '- 
experienoe  in  works  of  drainage,  to  accompany  the  said  Taloers  as  an 
ompirey  who  shall  hear  and  determine  all  points  in  difference  which 
may  arise  npon  sooh  valaation  between  the  said  valaers ;  and  the  deter- 
mination  of  snch  umpire  on  sach  points  in  difference,  when  redaced  into 
writing  and  signed  by  him,  and  delivered  to  the  clerk  to  the  commis- 
sioaers,  riiall  be  binding  and  condosive,  and  shall  form  part  of,  and  be 
incorporated  with,  the  statement  [s.  72]  of  said  valuers.  All  that  the  act 
requires,  is,  that,  in  case  of  difference  between  the  valuers,  the  umpire 
shall  decide :  it  never  could  have  been  contemplated  that  he  should 
accompany  them  throughout :  until  a  difference  arose,  he  had  no  duty 
to  perjform. 

The  ninth  plea  is  also  bad.  It  was  not  necessary  that  the  name  of  the 
plaintiff  as  occupier  should  appear  in  the  assessment.  All  that  is  required, 
ifl,  an  identification  of  the  land.  The  81st  section  of  the  act  imposes 
the  rate  upon  the  land,  and  upon  the  occupier  for  the  time  being  in  respect 
thereof.  It  enacts,  *'  that,  when  the  said  relative  amount  of  rates  shall 
have  been  fixed  by  the  said  valuers  or  umpire,  the  commissioners  shall 
aBcertain  the  sum  of  money  required  to  pay  the  interest  and  repay  the 
principal  moneys  borrowed  by  virtue  of  the  act,  and  also  the  costs,  charges, 
and  expenses  of  *preparing,  obtaining,  and  passing  the  act,  and  r^rOTi 
carrying  the  same  ia  all  respects  into  execution,  whether  the  same  '- 
shall  have  been  already  incurred  or  shall  be  thereafter  required  to  be  paid 
by  the  commissioners,  ftc. ;  and  the  commissioners  shall  then  charge  and 

tht  ntes  aiMMed  bj  the  aommifiionen  are  hj  the  act  eonititatad  a  charge  apon  the  laadsi  and 
the  reqMctire  oecnpiers  of  the  laid  laods  at  Uie  time  of  laoh  aaseeimeot,  the  laade  themselres 
nnaia  eharfed  with  the  ratee  in  the  haadi  of  ali  rabeeqoent  oocapien,  and  it  is  therefore  qnite 
iaiaaterial  whether  the  platntiff  was  hj  name  asiesied  by  the  eommiiaioners  ai  oeeapier  or  not" 

Af  to  the  elerenth  plea, — "  That  the  said  elerenth  plea  in  bar  is  bad  in  substance,  because  the 
pies  merelj  states  that  there  was  not,  at  the  time  appointed  for  the  pajrment  of  the  rates  charged 
spon  the  said  doses,  nor  at  any  time  daring  the  respeotiTe  spaoes  of  twenty-eight  or  thirty  days 
sftar  the  time  so  appointed,  or  at  the  time  when  the  said  warrant  and  distress  were  respeotirely 
Blade,  any  rent  due  from  the  plaintiff  to  his  landlord,  which  Is  qnite  oonsistent  with  the  fact  of 
Ihsrs  being  rent  doffag  all  thai  time  growing  doe  from  the  plaintiff  to  his  Ian  Aotd*  in  which  oas# 
tks  plaitttiff  would  be  equally  liable  to  the  payment  of  the  said  rates :  that,  although  no  rent  was 
nUier  actually  due  or  accruing  due  from  the  plaintiff  to  his  landlord  at  the  time  of  the  distress, 
the  pklntlff  was  nevertheless  liable  io  the  payment  of  the  said  rates,  to  the  extent  of  any  ftitnre 
nnts  whieh  might  from  time  to  time  become  due  from  him  to  his  landlord;  and  that  the  plea,  in 
•rdsr  to  be  good,  should  hare  stated  that  no  rent  became  due  from  htm  subsequently :  that, 
■ceording  to  the  true  construction  of  the  act,  the  85th  section  only  authorises  the  occupiers  of 
the  Uads  to  pay  the  rates  eat  of  any  rents  which  mi^  happen  at  the  time  to  be  dne  from  them 
to  their  landlords^  but  does  not  exonerate  the  lands  themselTCs  from  liability  to  distress,  in  case 
of  there  being  no  rent  then  due  from  the  occupiers." 

As  to  the  twelfth  plea,—'*  That  the  said  twelfth  plea  in  bar  is  bad  in  substanoe,  becaase  there 
it  nothing  in  the  act  requiring  any  such  demand  or  notice  as  in  the  said  plea  mentioned,  io  be 
made  npon  or  given  to  the  plaintiff" 

Af  to  the  demurrer  to  the  replication  to  the  sixth  plea, — "  That  the  defendants'  replication  shows 
the  distress  io  have  been  legal,  because  it  appears  from  the  facts  there  stated  that  the  amount  of 
rste  erroneously  chai^d  by  the  commissioners  in  respect  of  the  lands  situate  in  the  parish  of 
Stooegrave,  and  not  within  the  limits  of  the  act,  was  easily  distingniihable  from  the  rest  of  rate 
^kieh  was  lawfully  imposed,  and  therefore  did  not  render  the  whole  rate  invalid." 
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_  II ^ , 

a88e8«  all  snch  lands  within  the  said  parishes  and  townships  as  shall  hafe 
heen  included  in  such  statement  of  the  said  Talaers,  and  rated  by  them 
as  aforesaid,  and  the  respective  occupiers  of  snch  lands,  with  an  acre  tax, 
according  to  the  several  prices  and  sums  at  which  the  said  lands  shall 
have  been  classed  and  taxed  by  the  said  valuers ;  and  the  sum  to  be  raised 
by  such  rate  or  rates  shall  be  sufficient  to  defray  all  the  expenses  so  ascer- 
tained, and  also  the  expense  of  making  and  collecting  such  rate  or  rates; 
and  the  commissioners  may,  if  they  think  fit,  order  the  same  rate  or  ratea 
to  be  paid  by  instalments,  in  such  manner  as  they  may  think  proper ;  and 
such  taxes  shall  be  paid  to  such  person,  and  at  such  times  and  place,  ss 
the  commissioners  shall  from  time  to  time  direct."  Sections  71  and  72 
show  that  it  is  the  landt  that  are  assessed. :  Sections  74  and  75  give  the 
right  of  objecting  and  appealing,  to  the  landoumer  only.  [ Jsryib,  C.  J. 
— That  is  as  to  the  relative  advantage  to  the  lands  assessed,  from  the 
drainage  scheme.]  The  commissioners  have  only  power  to  make  one 
rate  or  assessment,  except  in  the  event  pointed  out  in  s.  82.  The  90di 
section  enacts,  ^*  that,  in  case  any  of  the  lands  authorised  to  be  rated, 
taxed,  and  assessed  by  the  commissioners  by  virtue  of  this  act,  shall  at 
any  time  hereafter  be  unoccupied,  so  that  no  sufficient  distress  can  be 
found  for  levying  the  said  rates,  taxes,  and  assessments,  then  the  lands 
and  grounds  chargeable  therewith  shall  always  remain  a  security  for  pay- 
ment thereof,  and  all  goods  and  chattels  which  shall  at  any  time  there- 
after be  found  thereon,  may  be  distrained  and  sold  in  manner  aforesaid, 
*^7^1  ^^^^  ^^  arrears  of  the  said  rates,  taxes,  and  *a88essments,  and  the 
^  charges  of  snch  distress,  shall  be. fully  paid  and  satisfied."  That 
shows  that  the  hmd^  are  charged.  [Cbesswell,  J. — That  applies  where 
thore  is  no  occupier  at  the  time  the  rate  is  made,  or  is  payable.]  The 
lands  being  the  security,  it  is  immaterial  who  may  be  the  occupier.  There 
are,  no  doubt,  inconsistencies  in  the  various  provisions  of  the  act :  but  the 
court  will  struggle  to  reconcile  them,  so  as  to  carry  out  if  possible  the 
intention  of  the  legislature. 

8.  The  next  question,  which  arises  upon  the  eleventh  plea,  is,  whe- 
ther the  occupier  who  comes  into  possession  after  the  rate  has  become 
payable,  is  liable  to  a  distress  where  no  rent  is  actually  due  at  the  time* 
This  turns  upon  the  proviso  in  the  85th  section, — ^that  <«  no  occupier 
shall  be  compelled  to  pay  more  than  the  rent  which  shall  from  time  to 
time  become  due  from  him  to  his  landlord."  It  is  submitted  that  that 
includes  rent  accruing  due, — rent  for  the  current  quarter  or  half-year. 
If  this  were  not  so,  payment  of  the  rate  might  be  easily  evaded.  And 
there  is  no  hardship  on  the  tenant  in  so  construing  the  act :  he  gets  the 
present  advantage  of  the  drainage.  [Crbsswell,  J. — How  much  is  the 
tenant  to  pay  ?  The  whole  rate,  deducting  the  amount  from  the  rent 
as  it  may  from  time  to  time  become  due  ?]  It  is  submitted  that  that  ia 
the  true  construction  of  the  act.  [Cbesswell,  J. — The  words  must  be 
very  clear  indeed,  to  induce  me  to  come  to  that  conclusion.    The  rate 
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may  amoant  to  several  years'  rent.]  The  only  limit  is  that  prescribed 
by  8.  86,  which  enacts  «<  that  no  occupier  of  any  lands  charged  with 
any  sach  rates  or  taxes  imposed  by  this  act,  who  shall  be  the  lessee 
thereof  under  a  lease  from  any  corporation  sole  or  aggregate!  or  under 
any  beneficial  lease  for  lives,  or  under  any  lease  or  agreement  of  which 
at  the  time  appointed  by  the  said  commissioners  for  the  payment  of  the 
8aid  rates  or  taxes  in  any  year  there  shall  be  ten  years  unexpired,  shall 
be  entitled  to  ^deduct  the  amount  of  the  said  rates  or  taxes  out  r^nw^ 
of  the  rent  reserved  by  any  such  lease  or  agreement."  It  can-  *- 
not  be  necessary  that  rent  should  be  actually  due  at  the  time  the  rate 
is  levyable.  Stubbs  v.  Parsons,  8  B.  &  Aid.  516  (E.  C.  L.  R.  vol.  6), 
18  very  much  in  point.  There,  a  plea  in  bar  in  replevin  stated,  that 
divers  sums  of  money  amounting  to  a  certain  sum,  had  been  from  time 
to  time  duly  assessed  and  rated  upon  the  premises,  for  land-tax,  and 
from  time  to  time  paid  by  the  plaintiff,  wherefore  he  deducted  the  said 
sum,  being  the  amount  of  the  tax  which  the  defendant,  as  landlord,  was 
to  bear  in  respect  of  the  rent :  and  it  was  held  a  bad  plea,  for  not 
stating  the  specific  periods  for  which  the  respective  sums  were  assessed 
or  paid,  and  not  stating  that  the  payment  was  made  after  the  rent  dis- 
trained for  had  accrued,  or  wa%  accruing*  Bayley,  J.,  says :  <<  The 
claim  here  is,  to  deduct  money  paid  at  a  period  before  the  t'cnt  dis- 
trained for  began  to  grow  due.  The  words  of  the  statute(a)  are,  <  that 
the  several  and  respective  tenants  are  required  to  pay  such  sum  or  sums 
of  money  as  shall  be  rated  upon  such  houses,  &c.,  and  to  deduct  out  of 
the  rent  so  much  of  the  rates  as  in  respect  of  the  said  rents  of  any  such 
hoases,  &c.,  the  landlord  should  and  ought  to  bear ;  and  the  landlords 
are  required  to  allow  such  deduction  out  of  the  rent.'  Now,  one  plain 
objection  to  this  plea,  is,  that  it  does  not  state  that  the  sum  claimed  to 
be  deducted  is  that  proportion  of  the  sum  paid,  which,  in  respect  of  the 
rent  reserved,  the  landlord  ought  to  bear ;  for,  it  is  not  stated  that  the 
amoant  at  which  the  premises  are  rated  for  the  land-tax,  is  the  same  as 
the  rent  reserved.  Suppose  the  premises  are  rated  to  the  land-tax  at 
100{.,  upon  which  the  land-tax  would  be  201.,  if  the  premises  are  let  for 
1002.,  then  the  tenant  would  have  a  right  to  deduct  the  whole  land-tax, 
or  5{.  quarterly ;  *but,  if  the  rent  reserved  were  more  or  less  r«o77 
than  that  sum,  then  the  quarterly  deduction  would  not  remain  *- 
the  same,  but  would  vary  in  a  proportionate  degree.  The  true  con- 
Btruction,  however,  of  this  clause,  upon  which  my  judgment  proceeds, 
is,  that  a  payment  to  the  land-tax,  can  only  be  deducted  out  of  the 
rent  which  ha»  then  accrued^  or  is  then  accruing  due  ;  for,  the  law  con- 
siders the  payment  of  the  land-tax  as  a  payment  of  so  much  of  the  rent 
then  due  or  growing  due  to  the  landlord ;  and  if  afterwards  he  [the 
tenant]  pays  the  rent  in  full,  he  cannot  at  a  subsequent  time  deduct 
that  over  payment  from  the  rent :  he  may,  indeed,  recover  it  back  as 

(a)  38  G.  3y  e.  5, 1. 17. 
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money  paid  to  tho  landlord's  use."  [Williams,  J. — Suppose  the  tenant 
has  been  compelled  to  pay  the  rate  to  the  extent  of  rent  accruing  dwtj 
and  before  the  rent  is  actually  due  the  tenant  is  eyicted  for  conditiott 
broken,  is  he  to  lotfe  what  he  has  paid  ?  Or,  suppose  he  has  a  lease  far 
thirty  years,  determinable  on  the  death  of  A.,  and  A.  dies  the  day  after 
the  rate  is  paid,  what  remedy  has  he  ?  Jervis,  G.  J. — The  effect  is  to 
make  the  tenant  pay  a  forehand  rent,  which  certainly  may  operate 
hardly  against  him.]  Extreme  cases,  of  hardly  possible  occnrr^ee, 
cannot  afford  true  tests  for  the  construction  of  the  statute.  [Williams, 
J. — By  s.  85,  the  tenant  is  only  authorized  to  deduct  a  rate  which  he 
hoi  paidJ]     That  evidently  means  to  include  accruing  rent. 

4.  As  to  the  twelfth  plea, — ^it  is  not  necessary  that  the  party  dis- 
trained upon  should  have  been  tenant  at  the  time  appointed  for  the 
payment  of  the  rate,  or  that  he  should  have  notice  of  the  assessment. 
There  is  no  provision  in  the  act  for  any  notice  other  than  that  referred 
to  in  s.  88, — ^public  notice  in  the  local  newspaper,  of  the  time  and  place 
appointed  for  the  payment  of  the  rate.  In  all  cases  where  there  is  a 
duty,  an  action  at  law  is  a  sufficient  demand.  The  remedy  would  be 
*S7fil  ^^^^^  ^^  many  cases,  if  notice  were  required.    By  s.  86,  all  the 

^  *occupier8  of  the  lands  rated,  are  to  pay :  and  s.  89  renders  the 
party  being  the  occupier  liable  to  a  distress  for  non-payment.  [Jebyis, 
C.  J. — The  commissioners  are  to  seize  and  sell  the  goods  and  chattels 
of  the  person  *<so  refusing  or  neglecting  to  pay."  When  does  the  new 
tenant  become  a  defaulter  ?]  He  inherits  the  default  of  his  predecessor. 
And  there  is  no  greater  hardship  in  this  than  there  is  in  compelling  the 
tenant  to  pay  on  account  of  rent  not  yet  due. 

5.  As  to  the  replication  to  the  sixth  plea, — The  mistake  of  the 
valuers  in  inserting  in  their  statement  and  valuation  the  small  pieces 
of  land  not  within  the  townships  to  which  the  act  was  meant  to  apply, 
clearly  did  not  vitiate  the  whole  assessment.  It  was  not  so  blended 
as  to  be  inseparable  from  the  rent  of  the  lands  properly  rated :  Watson 
on  Awards,  Ch.  8,  §  7,  p.  288 ;  The  Oovernor,  ftc,  of  the  Poor  of 
Bristol  t^.  Waite,  1  Ad.  k  E.  264  (B.  C.  L.  R.  vol.  28),  6  N.  A^  M.  388 
(E.  0.  L.  R.  vol.  86) ;  Skingley  v.  Surridge,  11  M.  &  W.  608.t 
0onq-\      ^'^h  Sm  (with  whom  was  Cowling)^  contri.(a) — The  *8Qb> 

^  stantial  question  is,  whether  the  plaintiff  is  liable,  upon  the  facts 

(o)  The  point!  marked  for  argamoot  on  tho  pnrt  of  tho  plaintiff,  work  as  foUowi : — 

As  to  the  fifth  plea, — ^''That  the  fifth  plea  is  good,  witboat  oootaining  any  each  allegation  as  ii 
oontendod  for  by  the  defendants;  that  the  nmpire  onght  to  have  aeeompanied  the  ▼alnert  upon 
their  proeeeding  to  r««Tiew  the  lands ;  and  that^  at  all  oTents,  the  defendants  should  have  replied 
that  no  point  of  difference  arose  between  them." 

As  to  the  ninth  plea, — "  That  the  ninth  plea  is  a  good  traverse  of  the  averment  in  the  cogninoe^ 
that  the  eommissioners  assessed,  among  other  lands,  tho  closes  in  the  deelaration  mentioned,  wai 
the  plaintiff,  as  oooupier  of  the  closes,  together  with  the  other  ocoopiers." 

As  to  the  eleventh  plea, — **  That,  where  no  rent  is  due  from  the  occupier,  Uie  remedy  is  not  by 
iiatress." 

Ai  to  the  twelfth  plea, — "  That,  under  the  eirenmstaaoet  ndndtted  by  the  dtmuirer,  the  notii* 
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appearing  in  the  cognisance  and  the  twelfth  plea,  to  have  his  goods  dia^ 
trained  for  the  rate  in  question.  That  he  was  not  liable  for  the  inte«> 
rest,  18  clear ;  for,  it  appears  bj  the  twelfth  plea  that  he  was  not  the 
oeenpier  of  the  land  at  the  time  the  rate  was  appointed  to  be  paid,  and 
did  not  become  so  until  the  6th  of  November,  1852.  The  89th  section 
confers  a  limited  power  of  distress  upon  persons  refusing  or  neglecting 
to  pay  the  rate  at  the  time  pointed  out  bj  the  notice.  The  plaintiff 
WIS  not  a  person  in  that  situation.  The  duty  imposed  upon  the  occu* 
pier  by  s.  81,  may  give  a  right  of  action, — see  Maurice  v.  Marsden,  19 
Law  Jonrn.,  0.  P.,  N.  8.,  152, — ^but  it  requires  very  clear  words  to 
confer  a  right  to  distrain.  The  proriso  in  s.  85  was  inserted  for  the 
protection  of  the  tenant,  and  never  could  have  been  meant  to  impose 
upon  him  the  liability  to  pay  an  impost  which  the  law  casts  upon  the 
landlord,  when  no  rent  was  due.  The  87th  section  applies  where  the 
owner  of  the  land  is  likewise  the  occupier.  It  certainly  is  diflScult  to 
reconcile  all  the  provisions  of  the  statute.  [Jbrvis,  C.  J. — It  is  ifnpo$* 
tSdeJ]  Enough,  however,  may  be  gleaned  from  its  various  parts,  to 
show  that  there  was  no  intention  to  throw  any  additional  burthen  on 
the  tenant.  With  regard  to  the  mode  of  *construiQg  statutes,  r^ooA 
the  rale  is  well  laid  down  by  this  court,  in  the  recent  case  of  ^ 
Abley  v.  Dale,  11  0.  B.  891  (E.  C.  L.  R.  vol.  78),  where  it  is  said,— - 
^If  the  precise  words  are  plain  and  unambiguous  in  our  judgment,  we 
tre  bound  to  construe  them  in  their  ordinary  sense,  even  though  it  do 
lead,  in  our  view  of  the  case,  to  an  absurdity  or  manifest  injustice. 
Words  may  be  modified  or  varied,  where  their  import  is  doubtful  or 
obscure.  But  we  assume  the  functions  of  legislators  when  we  depart 
from  the  ordinary  meaning  of  the  precise  words  used,  merely  because 
we  see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice  from  an 
adherence  to  their  literal  meaning."  The  plaintiff  was  clearly  entitled 
to  notice  before  a  distress  could  legally  be  levied  upon  his  goods.  In 
Painter  v.  The  Liverpool  Oil  Gas-Light  Company,  8  Ad.  &;  E.  438  (B. 
C.  L.  R.  vol.  30),  by  statute  establishing  a  gas-light  company,  it  was 
enacted,  that,  if  any  person  should  refuse  or  neglect,  for  ten  days  after 
demand,  to  pay  any  rent  due  from  him  to  the  company  for  the  supply 
of  gas,  such  rent  should  be  recovered  by  the  company  or  their  clerk, 
bj  warrant  of  any  justice  of  peace  for  the  town,  &c.,  and  it  should  be 
lawfal  for  the  company,  or  their  clerk,  or  any  person  acting  under  their 

ud  dantiid  meBtioncd  in  thftt  plea,  or  one  of  them,  ihoold  !»▼•  boen  glT«n  to  Uio  pUlntiff  beforo 
the  distraaiwM  levied." 

As  to  tba  demnrrer  to  the  eeeond  replication  to  the  lixth  plea, — "  That  the  laid  replication  ii  had 
in  sabeUnce ;  that  the  rate  it  admitted  thereby  to  be  bad  in  toto ;  that  it  doei  not  diieloea  any 
iUttttable  or  other  anthority  in  the  eomminionen  to  remit  any  part  of  the  rate ;  that  the  remittina 
it  would  not  discharge  the  lande ;  and  that  it  does  not  show  a  legal  jastifloation  of  the  taking 
complained  of  in  the  declaration." 

"The  plaintiff  will  farther  contend  that  the  eogniianee  ii  bad  in  anbetanee,  for  not  ahowing  ft 
MapUance  with  the  provialona  and  reitriotiona  of  the  ipeoial  ao^  and  that  the  diatma  raplaTiad 
ujostifiable." 

VOL.  XIV.— 84  Z 
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aathority,  with  such  warrant,  to  levy  the  sum  so  due,  by  distress  and 
sale  of  the  goods  of  the  party  so  neglecting  or  refusing  to  pay,  or  the 
same  might  be  recovered  by  action,  &c. :  and  it  was  held,  that  a  war- 
rant so  issued  by  a  justice,  without  previously  summoning  and  hearing 
the  party  to  be  distrained  upon,  was  illegal,  though  a  summons  and 
hearing  were  not  in  terms  required  by  the  act.  And  see  Gibbs  r. 
Stead,  8  B.  &  C.  528  (E.  C.  L.  R.  vol.  15),  2  M.  &  R.  547.  Growing 
crops  clearly  are  not  distrainable :  the  cognisance,  therefore,  is  bad  at 
all  events  pro  tanto :  Miller  v.  Green,  2  G.  &  J.  142.t  [Jsbyis,  C. 
J.— There  can  be  no  doubt  about  that.]  Then,  the  rate  was  bad  for 
including  in  it  lands  which  were  expressly  excluded  from  the  operation 

*Sfi11  ^^  ^^^  '^^^*  ^^^  *^^  ^^  ^^  answer  to  say  that  this  was  done  by 
^  mistake,  and  that  the  mistake  was  rectified  before  the  distress 
taken.  The  commissioners  have  made  a  rate  out  of  the  limits  of  their 
jurisdiction.  [Jbrvis,  C.  J. — If  they  had  omitted  to  assess  two  acres, 
possibly  it  might  have  been  said  the  rate  was  unequal.] 

{^Temple,  abandoning  the  cognisance  so  far  as  related  to  the  growing 
crops,  obtained  leave  to  amend  the  rest  by  inserting  therein  the  allega- 
tions contained  in  the  twelfth  plea ;  and  HiU  withdrew  the  fifth  and  ninth 
pleas,  and  amended  the  eleventh.] 

Templcj  in  reply,  commented  on  the  84th,  44th,  71st,  72d,  74th,  79th, 
81st,  85th,  86th,  87th,  89th,  and  90th  sections  of  the  statute.  He  ako 
referred  to  Stevens  v.  Jeacocke,  11  Q.  B.  781  (E.  G.  L.  R.  vol.  63),  and 
Marshall  v.  Nicholls,  21  Law  Journ.,  N.  S.,  Q.  B.  843. 

Cur.  adv*  volt 

Jeryis,  C.  J. — This  case  has  been  mentioned  several  times,  and  con* 
sequently,  we  have  had  an  opportunity  to  consider  the  points  which  re- 
main for  our  decision.  Although  not  entirely  free  from  doubt,  I  think, 
with  certiun  qualifications,  the  defendants  are  entitled  to  judgment.  This 
is  a  replevin  for  taking  the  cattle,  goods,  and  chattels,  and  growing  com, 
of  the  plaintifil  The  cognisance,  which  is  addressed  to  the  whole  com- 
plaint, justifies  the  taking  under  the  warrant  of  certain  commissioners 
under  a  local  drainage  act.  This  cognisance,  after  setting  out  the  various 
provisions  of  the  act  of  parliament,  in  substance  states,  that  certain  lands 
were  duly  charged  and  assessed  under  the  act ;  that  the  rate  was  not  paid 
within  the  period  prescribed  by  the  act ;  that  the  plaintiff  had  tinee  the 
expiration  of  that  period  become,  and  at  the  time  of  the  taking  was,  the 
iftQOQ-y  occupier  of  '''the  land ;  that,  before  and  at  the  time  of  th^  taking, 
-^  a  sum  exceeding  the  amount  of  the  rate  woe  growing^  accruing^ 
and  becoming  due  from  the  plaintiff  as  tenant,  whereby  the  plaintiff  be- 
came liable  to  pay,  as  well  the  sum  assessed,  as  aho  the  interest  thereon 
from  the  day  whereon  the  same  ought  to  have  been  paidj  according  to  the 
provisions  of  the  act ;  and  that,  the  amount  of  the  rate  and  interest  remain- 
ing unpaid,  the  warrant  issued.  That,  with  some  of  the  pleas  which  have 
been  demurred  to,  raises  the  questions  we  have  now  to  discuss. 
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The  first  qaestion  is,  whether  any  distress  can  be  made  upon  the 
occupier  of  lands  rated,  unless,  at  the  time  of  taking  the  distress,  rent 
to  the  amount  of  the  rate  is  actuatty  due  from  him  to  his  landlord.  The 
second  question  is,  from  what  date  the  occupier  is  to  be  held  liable  for 
interest,  where  he  is  not  the  original  defaulter.  The  third  and  most  dif- 
ficult question  is,  whether,  the  defaulting  tenant  not  being  the  person  on 
whom  the  distress  is  made,  the  distress  can  be  lawfully  taken  at  all,  under 
the  89th  section  of  the  act  of  parliament. 

1.  Upon  the  first  question,  I  am  of  opinion  that  it  is  not  necessary  that 
the  rent  should  be  actually  due,  but  that  it  is  enough  if  the  distress  is 
taken  for  so  much  as  may  be  at  the  time  accruing  due, — the  current 
quarter  or  half-year.;  This  turns  upon  the  construction  of  the  85th  section. 
It  cannot  be  said  that  there  is  anything  unreasonable  or  unusual  in  making 
the  occupier,  who  gets  an  immediate  benefit  from  the  drainage,  pay  the 
rate  before  his  rent,  out  of  which  he  is  to  deduct  it,  becomes  due.  The 
land-tax,  the  property-tax,  and  the  sewer-rate,  are  all  instances  of  the 
same  kind  of  charge  by  anticipation.  The  words  of  the  85th  section  are, 
*^  that  all  the  occupiers  of  the  said  lands  which  shall  be  so  rated  and 
charged  by  virtue  of  this  act,  shall  pay  all  such  sums  of  money  as  shall 
be  so  assessed,. taxed,  or  charged  in  respect  of  the  several  lands  in  their 
respective  "^occupations,  and  may  retain  the  same  out  of  the  rents ;  r:|cooo 
and  the  landlords  of  such  lands  shall  allow  the  same  to  be  retained  ^ 

out  of  the  rent,  and  every  such  occupier  shall  be  discharged  of  so  much 
money  as  the  said  rate  so  paid  by  him  shall  amount  to,  as  if  the  same  had 
been  actually  paid  to  his  landlord,  but  not  of  any  interest  which  may  have 
been  incurred  by  such  occupier  for  non-payment  thereof:  Provided 
always,  that  no  occupier  shall  be  compelled  to  pay  more  than  the  rent 
which  shall  from  time  to  time  become  due  from  him  to  his  landlord." 
The  proviso  is  ambiguous :  the  words,  *^rent  which  shall  from  time  to  time 
become  due,"  may  mean,  rent  which  may  be  from,  time  to  time  accruing 
or  becoming  due,  or  rent  which  has  actu^ly  become  due.  In  order,  there- 
fore, to  ascertain  the  true  meaning,  we  must  look  to  the  preceding  part 
of  the  section.  The  tenant  is  to  deduct  so  much  as  the  raU  so  paid  by 
him  shall  amount  to,  but  not  any  interest  which  may  have  been  incurred 
by  his  default.  It  is  the  rate  which  has  been  paid  by  the  tenant,  that  is 
to  be  deducted  out  of  the  rent.  If  so,  it  is  manifest  that  it  must  some- 
times be  paid  before  the  rent  is  actually  due.  Bent  being  due,  the  land- 
lord would  be  entitled  to  demand  it,  subject  to  a  deduction  on  account 
of  a  rate  which  the  tenant  has  actually  paid  before  the  rent  is  demanded. 
There  is  nothing  at  all  unreasonable  in  holding  this  to  be  the  meaning  of 
the  85th  section. 

2.  Then  comes  the  next  question, — ^for  what  amount  are  the  com- 
missioners to  distrain  ?  It  is  limited  expressly  to  the  amount  of  the 
rent  which  shall  from  time  to  time  become  due.  But,  is  the  interest  to 
be  included  7    It  would  be  highly  unjust  to  hold  a  subsequent  occupier 
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liable  for  interest  which  has  been  incurred  by  the  defanlt  of  his  pre- 
decessor, particalarly  as  he  would  have  no  right  to  dedact  it  from  the 
rent.  It  may  be  right  that  he  should  be  chargeable  with  the  interest 
*^ftil  from  the  ^commencement  of  his  occupation,  inasmuch  as  he  might 

J  from  that  time  be  considered  a  defaulter,  but  not  for  the  defaall 
of  another.  But,  is  this  construction  consistent  with  the  words  of  the 
statute  ?  The  84th  section  enacts,  « that,  in  case  any  rates  authmrixed 
by  this  act  to  be  charged  by  the  commissioners  shall  not  be  duly  paid 
to  the  persons  authorised  to  receiTC  the  same,  within  twenty-eight  days 
after  the  several  times  appointed  by  the  said  commissioners  for  that 
purpose,  in  manner  prescribed  by  this  act,  every  perean  faUing  to  pay 
the  eame  ehatt  aleo  pay  to  the  said  commissioners  the  nUereH  far  the 
eame^  after  the  rate  of  61.  per  cent,  per  annum,  from  the  day  whereon 
the  eame  auyht  to  be  paid;  which  interest  shall  be  recovered  in  the  same 
manner  as  the  several  rates  or  taxes  are  hereby  directed  to  be  recovered.** 
Now,  if  the  duty  to  pay  is  correspondent  with  the  liability  in  respect 
of  occupation,  the  tenant  who  comes  in  subsequently  to  the  time  when 
by  the  default  of  some  one  else  interest  has  become  chargeable,  clearly 
ought  to  be  liable  only  for  interest  from  the  time  he  himself  becomes 
in  default.  That  would  be  manifestly  just.  It  is  true,  the  com* 
missioners  may,  in  that  event,  lose  a  portion  of  the  interest ;  but  that 
is  the  result  of  their  own  laches  in  permitting  the  former  occupier  to 
quit  without  enforcing  their  remedy  against  him. 

8.  This  brings  us  to  the  main  and  principal  question  in  the  case,—* 
is  the  defaulter  who  was  not  in  the  occupation  of  the  lands  at  the  eacpi- 
ration  of  the  thirty  days,  liable  to  a  distress  at  all  T  That  question  is 
involved  in  some  difficulty.  If  we  are  to  be  bound  by  the  precise  ex- 
pressions in  the  statute,  he  only  who  makes  default  is  liable  to  the  dis- 
tress.  The  89th  section  enacts  « that,  if  any  person,  being  the  occupier 
of  any  of  the  lands  rated  or  taxed  or  assessed  by  the  commissioners  by 
virtue  of  this  act,  shall  refuse  or  neglect  to  pay  the  money  so  rated, 
i^Qofrt  taxed,  or  assessed  on  such  lands,  within  thirty  days  *after  the 

^  respective  times  of  payment,  &c.,  it  shall  be  lawful  for  such  col« 
lector  or  receiver,  or  such  other  person  authorized  by  virtue  of  any 
warrant  or  precept  under  the  hands  and  seals  of  the  said  commissioners 
or  any  two  of  them  (which  warrant  or  precept  such  commissioners  are 
hereby  required  from  time  to  time  to  grant  as  occasion  shall  require), 
to  enter  into  every  or  any  of  the  lands  and  grounds  hereby  authorised 
to  be  taxed  and  charged  as  aforesaid,  for  which  rates,  taxes,  and  interest 
shall  be  due  and  owing,  and  levy  such  sum  of  money  so  rated,  taxed,  or 
assessed,  and  all  arrears  thereof,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  perean  so  neglecting  or  refusing  to  pay  the  eame^*  &c.  It 
would  seem,  therefore,  from  the  exact  words  of  the  statute,  that  the 
power  of  distress  is  given  only  against  the  person  who  is  a  defaulter  on 
the  first  proclamation  of  the  rate.  That  would  be  open  to  great  abuse- 
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Intervals  might  elapse.    The  tenancy  might  change  daring  the  cur- 
rency of  the  thirty  days,  and  so  the  commissioners  might  lose  the  rate 
tfliogether;  for,  no  remedy  hy  distress  is  given  against  the  landlord, 
and  it  is  very  donbtfnl  whether,  the  statute  having  provided  a  specific 
remedy  by  way  of  distress,  an  action  would  lie  against  the  landlord  for 
the  rate  under  the  act.(a)    We  must,  therefore,  in  this  case,  have  re^ 
course  to  what  is  called  the  golden  rule  of  construction,  as  applied  to 
acta  of  parliament,  viz.  to  give  to  the  words  used  by  the  legislature 
fheir  plain  and  natural  meaning,  unless  it  b  manifest  from  the  general 
scope  and  intention  of  the  statute  injustice  and  absurdity  would  result 
firom  so  construing  them.(&)    Now,  what  is  *the  general  scope  r^no/» 
and  intent  of  this  act  of  parliament  7    It  is,  to  charge  the  land  ^ 
with  the  expenses  of  the  drainage,  and  to  make  the  tenant,  as  it  were, 
the  conduit  pipe  or  channel  through  which  the  payment  is  to  be  received. 
The  90th  section  presents  this  anomaly, — that,  whereas  the  89th  gives 
a  power  of  distress  upon  the  goods  and  chattels  of  the  party  making 
default,  after  the  expiration  of  the  thirty  days,  yet  the  90th  enacts, 
^  that,  in  case  any  of  the  lands  authorised  to  be  rated,  taxed,  and 
assessed  by  the  commissioners  by  virtue  of  this  act,  shall  at  any  time 
hereafter  be  unoccupied,  so  that  no  sufficient  distress  can  be  found  for 
levying  the  said  rates,  taxes,  and  assessments,  then  the  lands  and 
grounds  chargeable  therewith  shall  always  remain  a  security  for  pay* 
ment  thereof,  and  all  good$  and  chatteU  which  shall  at  any  time  there> 
after  be  found  thereon  may  be  distrained  and  sold  in  manner  aforesaid 
until  all  arrears  of  the  said  rates,  taxes,  and  assessments,  and  thi 
charges  of  such  distress,  shall  be  fully  paid  and  satisfied."    That  plainly 
contemplates  that  the  new  or  incoming  tenant  shall  be  liable.    I  think 
we  may  read  the  89th  section  so  as  to  make  the  whole  intelligible. 
Though  not  entirely  free  from  doubt,  it  seems  to  me  that  that  section 
may  be  read  thus, — if  default  be  made  in  payment  of  the  money 
assessed,  within  thirty  days  after  the  time  appointed  for  payment,  the 
occupier  of  the  land,  whoever  he  may  be,  shall  be  liable  to  a  distress, 
not  only  for  the  amount  of  the  rate,  but  also  for  the  interest  accruing 
during  the  period  of  his  default.     That,  I  think,  will  pve  a  reasonable 
construction  to  the  whole  act.    And,  though,  I  ^repeat,  I  am  not  ri^ne,m 
free  from  doubt,  I  can  see  no  other  way  of  giving  a  sensible  con-  *- 
atruction  to  the  statute,  or  of  carrying  its  intention  into  efiect.     I 
tiiiak  the  defendants  are  entitled  to  the  judgment  of  the  court,  subject 
to  the  qualifications  suggested  during  the  course  of  the  argument. 

(a)  Bat  S6«  tbe  latter  part  of  s.  89. 

(6)  Thit  rale,  to  often  nfarrod  to.  Si  thna  •xprMMd  by  Mr.  Jnstiea  Borton,  In  Warburloa  «. 
LoToiand  d.  Ivie^  I  Hadaon  4  Brooke,  tiS, — ''  I  apprehend  it  U  a  rale  in  the  conitraotion  of 
statatae,  that,  in  the  first  instanoei  the  grammatical  lenie  of  the  words  is  to  be  adhered  to.  If 
that  is  oontrarj  to,  or  ineontistent  with,  any  ezprened  intention  or  any  declared  purpose  of  the 
■latala,  or  if  it  would  inTolve  any  nbmrdity,  repngnance,  or  inoonii^tency  in  its  diiferent  pro- 
Tisions,  the  grammatical  sense  must  then  be  modifledi  extended,  or  abridged,  so  far  as  to  aroid 
MMh  aa  laoonTenienee,  but  no  farther." 

c2 
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Oresswsll,  J. — ^After  considerable  difficulty,  I  have  arriTed  si  the 
conclusion  the  Lord  Chief  Justice  has  arrived  at  upon  the  construction 
of  this  very  obscurely  worded  act.     It  is  much  to  be  regretted  that 
more  pains  were  not  taken  to  express  in  intelligible  language  the  inten* 
tions  of  the  framers.     The  imperfect  manner  in  which  this  has  been 
done  may,  however,  be  accounted  for,  from  the  circumstance  that 
schemes  of  this  sort  for  the  improvement  of  land  are  so  obviously  for 
the  benefit  of  all  parties  interested,  that  no  hostility  is  contemplated 
at  the  time  they  are  concocted.    With  all  its  defects,  I  still  think  the 
statute  capable  of  the  construction  which  my  Lord  has  put  upon  it,  and 
which  accords  with  the  justice  of  the  case.     The  main  question  is, 
whether  the  plaintiff,  the  present  occupier  of  the  land,  is  liable  to  be 
distrained  upon  for  that  which  ought  to  have  been  paid  by  the  preceding 
occupier.     The  81st  section  throws  some  light  upon  that  question.   By 
that  section  the  commissioners  are  to  charge  and  assess  aU  iueh  lamb 
within  the  said  parishes  and  townships  as  shall  have  been  included  in 
the  statement  of  the  valuers,  and  rated  by  them  as  aforesaid  (s.  72), 
and  the  respective  oeeupiere  of  eueh  lande^  with  an  acre  tax  according  to 
the  several  prices  and  sums  at  which  the  said  lands  shall  have  bees 
classed  and  taxed  by  the  said  valuers ;  and  such  taxes  shall  be  paid  to 
such  person,  and  at  such  times  and  place,  as  the  commissioners  shall 
from  time  to  time  direct.    Now,  the  occupiers  there  mentioned  cannot 
^ooo-i  mean  those  who  are  the  occupiers  at  the  time  the  rate  is  ^charged 
-^  and  assessed,  and  those  only ;  for,  that  construction  would  ex- 
clude those  who,  not  being  then  occupiers,  became  such  at  the  time  the 
rate  was  payable.    It  clearly  must  mean  to  impose  the  liability  upon 
the  land,  and  upon  the  occupier,  generally,  in  respect  thereof.    That, 
then,  is  one  step.    Then,  a  time  is  fixed  for  the  payment  of  the  rate ; 
but  it  is  not  said  by  whom  it  is  to  be  paid.     The  84th  section^  as  to 
the  interest,  enacts,  <<  that,  in  case  any  rates  authorized  by  this  act  to 
be  charged  by  the  commissioners  shall  not  be  duly  paid," — ^not  saying 
hy  ufhomj — <<  to  the  persons  authorised  to  receive  the  same,  within 
twenty-eight  days  after  the  several  times  appointed  by  the  said  com- 
missioners for  that  purpose,  in  manner  prescribed  by  this  act,  every  per- 
eon  failing  to  pay  the  same  shall  also  pay  to  the  said  commissioners  the 
interest  for  the  same  after  the  rate  of  6{.  per  centum  per  annum  from  the 
day  whereon  the  same  ought  to  be  paid«"     If  the  rate  is  a  continuiug 
charge  on  the  land,  why  should  not  the  continuing  non-payment  be 
held  to  be  a  continuing  failure  to  pay  within  the  meaning  of  that  sec- 
tion ?    I  am  of  opinion,  that,  where  there  is  a  default,  and  the  rate 
remains  still  due  as  a  charge  upon  the  land,  the  non-payment  is  a  con- 
tinuing default  attaching  upon  any  one  who  may  come  into  the  occu- 
pation of  the  land  afterwards ;  and  that  the  89th  section  applies  to  him 
as  well  as  to  any  preceding  occupier,  and  will  justify  a  distress  upon 
his  goods.    As  to  the  85th  section,  I  think  we  are  quite  justified  in 
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holding  it  capable  of  the  construction  which  Mr.  Temple  seeks  to  put 
upon  it.  Supposing  that  the  former  part  of  the  section,  as  under  the 
old  property-tax  act,  enables  the  tenant  to  retain  the  amount  of  the 
rate  paid  out  of  the  next  rent,  there  is  no  absurdity  in  saying  that  he 
is,  under  the  latter  part  of  it,  liable  to  the  extent  of  the  rent  which  is 
accruing  due.  The  former  part  of  the  section  implies  that  the  framers 
of  the  act  intended  the  rate  to  be  paid  before  *the  rent  had  ac-  r^tooq 
■tually  become  due.  This  view  receives  some  confirmation  from  '- 
the  case  of  Stubbs  v.  Parsons,  8  B.  &  Aid.  516  (E.  G.  L.  R.  vol.  5),— 
which  arose  upon  the  land-tax  act,  the  words  of  which  are  not  exactly 
Kke  those  of  the  present  act, — ^where  Bayley,  J.,  says,  «  The  law  con- 
siders the  payment  of  land-tax  as  a  payment  of  so  much  of  the  rent 
then  due,  or  growing  due,  to  the  landlord."  So,  here,  the  occupier  or 
tenant  is  not  to  be  compelled  to  pay  to  a  greater  extent  than  the  rent 
due  or  growing  due  at  the  time  the  rate  becomes  payable.  The  framers 
of  the  act  have  undoubtedly  left  scope  for  the  very  ingenious  discussion 
we  have  heard  as  to  its  meaning. 

Williams,  J. — I  am  of  the  same  opinion.  The  act  of  parliament  in 
question  is  penned  in  so  careless  and  slovenly  a  manner,  that  I  believe 
a  decision  either  way  would  be  perfectly  irreconcilable  with  some  of 
its  provisions.  Upon  the  whole,  however,  I  think  it  is  evident  enough 
that  the  rate  was  intended  to  be  a  charge  upon  the  land  in  the  hands 
of  the  occupier,  and  that  the  occupier  is  liable  to  be  distrained  on  for 
any  part  of  the  rate  which  may  be  in  arrear,  not  exceeding  the  amount 
of  the  rent  which  may  be  due  or  accruing  due  from  him  to  his  landlord, 
and  the  interest  from  the  time  of  his  own  default.  The  defendants, 
therefore,  will  be  entitled  to  judgment,  except  as  to  the  growing  crops, 
and  such  part  of  the  interest  as  may  have  become  due  before  the  plain- 
tiff's occupation  commenced. 

The  rule  was  drawn  up  as  follows : — <<  It  is  ordered  that  judgment  be 
entered  for  the  defendants  upon  the  demurrer  to  the  plaintiff's  eleventh 
and  twelfth  pleas  in  bar,  so  far  as  the  same  relate  to  that  part  of  the 
cognisance  which  seeks  to  justify  the  taking  of  the  cattle,  goods,  and 
chattels  in  the  declaration  in  this  cause  mentioned ;  and  that  judgment 
be  entered  for  *the  plaintiff  as  to  the  residue  of  the  said  cogni-  r^^ogn 
•ance ;  and,  by  consent,  that  there  be  no  costs  on  either  side  as  ^ 
to  the  amendments  made  in  the  pleadings  in  this  cause  by  the  with- 
drawal of  the  fifth,  sixth,  and  ninth  pleas  in  bar,  or  the  amendment  of 
the  eleventh  and  twelfth  pleas  in  bar  by  the  plaintiff,  or  as  to  th6 
amendment  of  the  cognisance  by  the  defendants." 
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A  oontnust  was  made  in  London,  ■•  follows : — **  Contrmet  between  Mesira.  Y.  ft  T.,  of  Moxlidx, 
in  France,  and  M.  M.,  of  London.  M.  M.  engages  himielf  hereby  with  Messrs.  V.  ft  T.,  fron, 
fto.,  to,  fte.»  for  the  proper  and  merehantable  cutting,  fte.,  of  Freneh  proTisions  at  Meritix, 
on  receiving  a  free  passage  out  to  Morlaiz  Arom  London,  and  back  again,  and  wages  of  Ilk 
sterling  per  week ;  Messrs.  Y.  ft  T.  finding  the  requisite  tools,"  ftc.  This  contract  was  signed, 
«  For  Y.  ft  T.,  C.  K.  (the  defendnnt),  M.  M.":— Held,  that  the  eontraeting  parties  were  V.  k 
T.  and  the  plainUff ;  and  that  the  defe&danti  by  signing  U  on  behalf  of  Y.  ft  T«,  did  not  reate 
himself  personably  liable. 

Thb  declaration  stated,  that,  on  the  4th  of  September,  1852|  in  con- 
sideration that  the  plaintiff  wonld  engage  himself  with  Messrs.  Yacher 
k  Tilly,  of  Morlaix,  in  France,  from  the  1st  of  October,  1852,  till  the 
Slst  of  March,  185S,  for  the  proper  merchantable  cutting,  messing, 
and  preparing  of  French  provisions  at  Morlaix,  the  defendant  promised 
the  plaintiff,  that  he,  the  plaintiff,  should  receive  a  free  passage  oat  to 
Mbrlaiz  from  London,  snd  back  again,  and  wages  for  the  said  period 
of  time  at  the  rate  of  30s.  sterling  per  week :  that,  in  pursuance  of  the 
said  promise  and  agreement,  the  plaintiff  did,  on  the  said  4th  of  Sep- 
tember, engage  himself  to  Messrs.  Yacher  &  Tilly,  and,  as  soon  after- 
wards as  the  defendant  had  procured  for  the  plaintiff  a  free  passage  te 
Morlaix,  to  wit,  on,  &c.,  proceeded  from  London  to  Morlaiz,  and  imine- 
diatelj  on  his  arrival  there,  to  wit,  on,  &c.,  entered  into  the  service  of 
Messrs.  Yacher  k  Tilly,  in  pursuance  of  his  engagement ;  that  the 
^aq-i-i  plftii^tiff  *was  ready  and  willing  to  perform  his  engagement;  yet 
^  that  Messrs.  Yacher  &  Tilly  discharged  him ;  whereby  the  plain- 
tiff lost  his  wages  from  the  day  of  his  discharge  till  the  Slst  of  March, 
1853,  and,  in  consequence  of  his  having  entered  into  that  engagement, 
lost  another  engagement,  at  Nantes,  &e. 

The  defendant  pleaded, — first,  that  he  did  not  promise  in  manner  and 
form  as  alleged,— secondly,  that  the  promise  of  the  defendant,  and  the 
contract  in  the  declaration  mentioned,  were  made  subject  to  a  condition, 
that  is  to  say,  that,  should  any  differences  arise  between  the  plaintif 
and  Messrs.  Yacher  &;  Tilly,  on  account  of  the  plaintiff's  inability  or 
improper  conduct,  the  contract  was  to  be  considered  null  and  void,  and 
the  plaintiff  was  to  have  no  claim  for  further  wages,  nor  the  free  paaeage 
back  to  London ;  that,  after  the  plaintiff  entered  into  the  service  of 
Messrs.  Yacher  k  Tilly,  and  before  they  discharged  him,  or  refused  to 
pay  him  any  further  wages,  differences  did  arise  between  the  plaintif 
and  Messrs.  Yacher  k  Tilly,  on  account  of  the  plaintiff's  improper  con- 
duct, and  his  inability  to  perform  his  contract,  to  wit,  in  the  proper  and 
merchantable  cutting,  messing||  and  preparing  of  French  provisions  at 
Morlaix ;  that  the  plaintiff,  after  he  entered  into  the  service,  and  before 
his  discharge,  and  the  refusal  of  Messrs.  Yacher  &;  Tilly  to  pay  him  any 
further  wages,  did  conduct  himself  improperly,  and  so  as  to  be  unable, 
and  he  was  unable,  to  perform  his  contract,  and  in  a  proper  and  mer- 
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jhaatable  maniier  to  cat,  mess,  and  prepare  French  provisions  at  Mor- 
laix :  whereupon,  by  reason  of  the  premises,  and  of  the  diiferences  and 
improper  conduct  aforesaid,  the  contract  became  null  and  void,  and 
Messrs.  Vacher  &  Tilly  elected  that  the  contract  should  be  considered, 
and  should  be,  null  and  void,— 'Whereof  the  plaintiff  had  notice ;  and 
that  thereupon  Messrs.  Vacher  k  Tilly  discharged  the  plaintiff  from 
their  service^  and  refused  to  *pay  him  apy  further  wages,  as  they  r^oQ^ 
lawfully  might  for  the  cause  aforesaid,  and  which  said  discharge  ^ 
from  service,  and  refusal  to  pay  the  plaintiff  further  wages,  were  the 
same  discharge  from  service  and  refusal  to  pay  the  plaintiff  further 
wages,  in  the  declaration  mentioned,  and  therein  assigned  as  the  breach 
uf  the  said  promise  of  the  defendant. 

Upon  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  plaintiff  put  in  the  following  written 
contract : — 

<«  Contract  between  Messrs.  Vacher  k  Tilly,  Morlaix,  France,  and 
Matthew  Mahony,  London.  Matthew  Mahony  engages  himself  hereby 
with  Messrs.  Vacher  k  Tilly,  Morlaix,  from  the  1st  of  October,  1852, 
till  the  31st  of  March,  1853,  for  the  proper  and  merchantable  cutting, 
mesaing,  and  preparing  of  French  provisions  at  Morlaix, — as,  pork,  beef, 
and  bacon,— on  receiving  a  free  passage  out  to  Morlaix  from  London, 
and  back  again,  and  wages  of  30«.  sterling  per  week.  Messrs.  Vacher 
k  Tilly  finding  the  requisite  tools.  Should  any  differences  arise  on 
accoont  of  Matthew  Mahony *8  inability  or  improper  conduct,  this  con- 
tract is  to  be  considered  null  and  void,  and  Matthew  Mahony  has  no 
claioft  for  further  wages  nor  free  passage  back  to  London. 

«  For  Vacher  k  Tilly,  Charles  Kkkule, 

«« London,  Sept.  4, 1852.  <»  Matthew  Mahont." 

Pursuant  to  this  contract,  the  plaintiff,  having  selected  the  necessary 
tools  from  a  lot  produced  to  him  for  that  purpose  by  the  defendant, 
proceeded  to  Morlaix,  where  he  arrived  on  the  8th  of  October,  1852, 
and  continued  in  the  service  of  Messrs.  Vacher  k  Tilly  there  until  the 
2d  of  November,  when  they,  disapproving  of  his  mode  of  working,  dis- 
charged him,  but  at  the  same  time  gave  him  a  certificate  of  good  con- 
duet.  One  third  of  the  ^stipulated  weekly  salary  had  in  the  r^ogo 
mean  time  been  paid  by  the  defendant  to  the  plaintiff's  wife  in  *- 
England. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract  was 
made  with  Vacher  k  Tilly,  and  not  with  himself,  he  signing  it  only  as 
their  agent ;  and  the  learned  judge,  being  of  this  opinion,  directed  a 
yerdict  to  be  entered  for  the  defendant  on  the  first  issue. 

As  to  the  second  issue,  his  lordship  was  of  opinion  that  Messrs* 
y&cher  k  Tilly  were  authorised  by  the  terms  of  the  contract  to  dis^ 
charge  the  plaintiff  only  in  the  event  of  inability  or  misconduct ;  and| 
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there  being  no  evidence  of  either,  he  directed  a  verdict  to  be  entered 
for  the  plaintiff  on  that  issue, — ^reserving  leave  to  the  plaintiff  to  moTe 
to  enter  the  verdict  for  him  on  the  first  issue  also,  if  the  court  should  think 
the  ruling  thereon  erroneous. 

S.  Temple  now  moved  accordingly.— The  credit  in  this  case  was  given 
to  the  agent  in  London,  and  not  to  the  foreign  principal.  If  this  bad 
been  the  case  of  a  contract  for  the  purchase  or  sale  of  goods,  it  would 
admit  of  no  doubt.  Dr.  Story,  in  his  work  on  Agency,  8d  edit.  p.  345, 
§  267,  speaking  of  the  liabilities  of  agents,  says, — « If  the  agent  should, 
at  the  time  of  the  purchase  of  the  goods,  acknowledge  that  he  is  pur- 
chasing for  another  person,  hU  ihould  not  then  name  Atm,  in  such  i 
case  he  would  be  held  personally  liable,  although  the  principal,  when 
discovered,  might  also  be  liable  for  the  debt."  And,  in  §  268,  he  says: 
«<  It  is  partly  upon  this  ground,  and  partly  upon  the  ground  of  general 
convenience,  and  the  usage  of  trade,  that  the  general  rule  obtains,  that 
agents  or  factors  acting  for  merchants  resident  in  a  foreign  country  (as, 
for  example,  in  France  or  Germany),  are  held  personally  liable  upon 
all  e<mtract9  made  by  them  for  their  employers  ;  and  this  without  anj 
^QQ^-i  distinction,  whether  they  describe  ^themselves  in  the  contract  as 
^  agents  or  not.  In  such  cases  the  ordinary  presumption  is,  that 
credit  is  given  to  the  agents  or  factors ;  and  not  only  that  credit  is 
given  to  the  agents  or  factors,  but  that  it  is  excliisively  given  to  them, 
to  the  exoneration  of  their  employers.  Still,  however,  this  presump- 
tion is  liable  to  be  rebutted,  either  by  proofs  that  credit  was  given  to 
both  principal  and  agent,  or  to  the  principal  only ;  or  that  the  usage 
of  trade  does  not  extend  to  the  particular  case."  Again,  he  says  in 
§  290 :  ^<  There  are  cases  in  which  the  presumption  of  an  exclusive  credit 
being  given  to  an  agent  is  so  strong  as  almost  to  amount  to  a  conclosiTe 
presumption  of  law.  Thus,  for  example,  where  a  known  factor  bays  or 
sells  goods  for  his  principal,  who  is  resident  in  a  foreign  country,-*-as, 
for  example,  in  France  or  Germany, — ^it  will  be  presumed,  in  the  ab- 
sence of  all  rebutting  circumstances,  that  credit  is  given  exclusively  to 
the  factor  in  the  whole  transaction,  and  that  he  is  dealt  with  as  tbe 
principal.  This  doctrine  may  be  satisfactorily  explained,  in  many  cases, 
by  the  consideration  already  stated,  that  there  is  no  other  knovn 
responsible  principal.  But  it  is  founded  upon  a  broader  ground,  viz., 
upon  the  presumption  that  the  party  dealing  with  the  agent  intends  to 
trust  one  who  is  known  to  him  and  resides  in  the  same  country  and  is 
subject  to  the  same  laws  as  himself,  rather  than  to  one  who,  if  knovD, 
cannot,  from  his  residence  in  a  foreign  country,  be  made  amenable  to 
those  laws,  and  whose  liability  may  be  affected  by  local  institutions  and 
local  exemptions,  which  may  put  at  hazard  both  his  rights  and  his 
remedies."  For  these  positions,  the  learned  author  cites  numerous 
authorities ;  amongst  others,  a  dictum  of  Eyre,  G.  J.,  in  De  Gaillon  r. 
L'Aigle,  1  Bos.  &  P.  368,  where  his  lordship  says, — "  I  am  not  aware 
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that  I  hare  ever  concurred  in  any  decision  in  which  it  has  been  held, 
that,  if  a  person,  describing  himself  as  agent  for  another  residing 
^abroad,  enter  into  a  contract  here,  he  is  not  personally  liable  r^oar^ 
on  the  contract ;"  and  also  the  case  of  Thomson  v.  Davenport,  *- 
9B.  kC.  78  (E.  C.  L.  R.  vol.  17),  4  M.  &;  R.  110.  Lord  Tenterdcn 
in  that  case  says :  <<  I  ta|:e  it  to  be  a  general  rale,  that,  if  a  person  sells 
goods  (supposing  at  the  time  of  the  contract  he  is  dealing  with  a  prin- 
cipal), but  afterwards  disoovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  bat  agent  for  a  third 
person,  though  he  may  in  the  mean  time  have  debited  the  agent  with 
it,  he  may  afterwards  recover  the  amount  from  the  real  principal ;  sub- 
ject, however,  to  this  qualification,  that  the  state  of  the  account  between 
the  principal  and  the  agent  is  not  altered  to  the  prejudice  of  the  prin- 
cipal. On  the  other  hand,  if  at  the  time  of  the  sale  the  seller  knows, 
not  only  that  the  person  who  is  nominally  dealing  with  him  is  not  prin- 
cipal, but  agent,  and  also  knows  who  the  principal  really  is,  and,  not- 
withstanding all  that  knowledge,  chooses  to  make  the  agent  hb  debtor, 
dealing  with  him,  and  him  alone,  then,  according  to  the  oases  of  Addi- 
son V.  Ghtndassequi,  4  Taunt.  574,  and  Paterson  v.  Oandassequi,  15 
East,  62,  the  seller  cannot  afterwards,  on  the  failure  of  the  agent,  turn 
round  and  charge  the  principal,  having  once  made  his  election  at  the 
time  when  he  had  the  power  of  choosing  between  one  and  the  other. 
There  may  be  another  case,  and  that  is,  where  a  British  merchant  is 
buying  for  a  foreigner.  According  to  the  universal  understanding  of 
merchants,  and  of  all  persons  in  trade,  the  credit  is  then  considered  to 
be  given  to  the  British  buyer,  and  not  to  the  foreigner."  The  same 
rule  is  adopted  in  Smyth  v.  Anderson,  7  0.  B.  21  (E.  0.  L.  R.  vol.  62). 
In  Gonzales  v.  Sladen,  Bull.  N.  P.  180,  it  is  distinctly  laid  down,  that, 
<<  where  a  factor  to  one  beyond  sea  buys  or  sells  goods  for  the  person 
to  whom  he  is  factor,  an  action  will  lie  against  or  for  him  in  his  own 
name ;  for,  the  credit  will  be  presumed  to  be  given  to  *him  in 


the  first  case,  and,  in  the  last,  the  promise  will  be  presumed  to 
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be  made  to  him,  and  the  rather  so  as  it  is  so  much  for  the  benefit  of 
trade."  [Jbbyis,  C.  J. — ^All  the  cases  are  cases  of  contracts  for  the 
supply  of  goods  from  England  for  a  foreign  principal.  Here,  the  con- 
tract is  for  service  to  be  performed  in  France.]  That,  it  is  submitted, 
makes  no  real  difference.  Suppose  A.,  resident  in  England,  as  agent 
to  0.  contracts  with  B.  to  deliver  goods  to  0.  in  France :  there,  the 
contract  would  be  to  be  performed  abroad :  and,  suppose  C.  refused  to 
accept  the  goods,  against  whom  would  B.  have  his  remedy,— against  the 
foreigner,  or  against  A.  T  [Jeryis,  C.  J. — ^Against  the  person  he  con- 
tracted with,  whoever  that  might  be.]  In  ^ITilson  v.  de  Zulueta,  14  Q. 
B.  405  (E.  C.  L.  R.  vol.  68),  the  plaintiff  a  id  defendant  being  resident 
in  England,  and  Parejo  at  Havana,  and  the  defendant  being  a  foreign 
agent,  a  written  contract  was  entered  into  by  the  plaintiff  with  the  de- 
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fendant,  <<  in  behalf  and  repruentatian  of  Par^a,  of  Havana^**  (so 
stated  in  the  agreement),  that  the  plaintiff  would  proceed  as  fireman 
and  stoker  on  board  the  Tridente  steamer,  then  about  to  leave  London 
for  Havana,  calling  at  intermediate  ports,  to  be  placed  in  the  service 
of  Parejo,  and  would  faithfully  do  the  work  of  fireman  or  stoker  on 
board  the  Tridente,  and  obey  the  orders  of  the  engineers :  in  consido^ 
ation  of  the  service,  the  plaintiff  was  to  receive  wages  at  5{.  per  month, 
payable  monthly,  and  2L  per  month  for  finding  himself  in  provisions: 
during  the  intended  passage  rations  were  to  be  served  out  to  the  plain- 
tiff on  account  of  Parejo :  the  contract  to  be  understood  to  be  in  force 
for  one  year  certain  from  the  date ;  and,  should  the  plaintiff  be  di>> 
charged  before  that  time,  three  months'  wages  were  to  be  paid  in  ad- 
vance, besides  finding  him  a  passage  home :  Parejo  being  at  liberty  to 
confirm  and  continue  the  engagement  on  the  terms  stated,  or  to  dis- 
charge the  plaintiff  and  to  find  him  his  passage  back  to  England :  the 
*^Q71  ^^8^^  *^^  ^^  payable  up  to  the  day  of  the  plaintiff's  arrival  in 

-'  England,  unless  he  should  be  discharged  for  misconduct ;  and 
one  month's  pay  to  be  advanced  for  the  plaintiff's  outfit  for  the  voyage. 
It  was  there  argued  that  the  rule  laid  down  by  the  above-cited  autho- 
rities is  confined  to  cases  of  the  purchase  of  goods,  and  is  inapplicable 
to  an  executory  contract,  especially  a  contract  to  be  executed  abroad: 
but  the  court  held,  that  the  defendant  was  liable  for  breaches  of  the 
agreement,  by  not  serving  the  rations  during  the  outward  passage,  by 
the  discharge  of  the  plaintiff  before  the  Tridente  arrived  at  Havana, 
and  by  the  non-payment  of  three  months'  wages  in  advance.  That  case 
is  not  to  be  distinguished  from  this.  Here,  as  there,  there  were  stipu- 
lations which  could  only  be  performed  in  this  country.  [J^yib,  C.  J.^ 
In  every  case  of  contract,  it  is  a  question  of  intention.  If  that  be  left 
in  doubt,  the  circumstance  of  its  being  a  foreign  contract  may  be  looked 
at.  No  doubt,  a  man  may  contract  as  agent,  and  not  otherwise.  Bnt 
here  the  contract  is  upon  the  face  of  it  expressed  to  be  made  between 
Yacher  k  Tilly  and  Mahony,  and  not  between  the  latter  and  Kekul^.] 
The  part  performance  by  the  defendant,  and  his  subsequent  condoct, 
shows  what  was  his  understanding  of  the  contract.  [Maulb,  J. — ^What 
the  two  parties  understand  by  the  agreement,  is  no  more  than  what 
any  other  two  persons  understand  by  it.  And,  what  they  say  afte^ 
wards,  can  have  nothing  to  do  with  the  legal  construction  of  the  con- 
tract. Jbryis,  C.  J. — I  must  confess  I  do  not  go  along  with  the 
reasoning  of  the  judges  in  Wilson  v.  de  Zulueta,  that,  because  a  small 
portion  of  the  contract  is  to  be  performed  in  England,  therefore  the 
agent  here  is  liable.] 

Jbryis,  C.  J. — ^It  seems  to  me  that  the  point  presented  in  this  case 
Is  a  very  simple  one,  and  that  there  ought  to  be  no  rule.  The  ques- 
*SdS1  ^^^^*  ^^  doubt,  is  one  of  intention,  *to  be  collected  firom  the 

-'  contract.    Ordlinarily,  where  an  English  agent  contracts  or 
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behalf  of  a  principal  residing  abroad,  the  agent  is  prim&  facie  considered 
to  pledge  his  own  credit,  because  it  is  highly  improbable  that  the  per- 
son he  is  contracting  with  would  give  credit  to  the  foreigner.  But  that 
is  not  like  this  case*  Here  is  a  written  contract,  the  meaning  of  which 
is  to  be  collected  from  the  face  of  it.  It  is  expressed  to  be  a  contract 
between  Vacher  k  Tilly  and  Mahony.  But  it  is  said,  that,  because  it 
is  signed  at  the  end  by  Kekul^  <<  as  agent  for  Vacher  &  Tilly,"  there- 
fore he  is  to  be  held  liable.  That,  however,  by  no  means  follows.  That 
is  nothing  more  than  an  assertion  that  he  had  authority  to  make  the 
contract  for  them.  Gould  it  have  been  contended  that  Kekultf  would 
have  been  liable,  if  he  had  signed  the  contract  (having  authority  so  to 
do)  with  the  names  of  Vacher  k  Tilly  ?  The  only  argument  that  at  all 
presses,  is  that  derived  from  Wilson  v.  de  Zulueta.  That  case,  however, 
is,  I  think,  distinguishable.  The  decision  proceeded  upon  the  particu- 
lar wording  of  the  contract.  Zulueta  there  entered  into  the  contract 
himself,  though  acting  on  behalf  of  his  foreign  principal.  Here,  Kekul^ 
makes  no  contract  at  all :  the  contract  professes  to  be  between  Vacher  k 
Tilly  and  the  plaintiff,  Eekul^  merely  representing  Vacher  k  Tilly.  I 
think  my  Brother  Cresswell  was  right  in  withdrawing  the  case  from 
the  jury. 

Maulk,  J. — I  am  of  the  same  opinion.  This  is  an  action  brought 
against  the  defendant  upon  a  written  contract.  We  must,  therefore, 
look  at  the  contract  itself.  It  is  couched  in  the  plainest  possible 
language ;  and  there  is  a  total  absence  of  all  mention  of  the  defendant 
in  it.  It  commences  by  declaring  the  contract  to  be  made  between 
Vacher  &;  Tilly  and  the  plaintiff:  it  then  goes  on  to  say  that  the  plain- 
tiff thereby  engages  ^himself  with  Vacher  k  Tilly  for  a  given  r 4^000 
period,  to  perform  certain  services,  on  receiving  a  free  passage  ^  . 
to  Morlaiz,  and  certain  wages ;  Vacher  k  Tilly  finding  the  requisite 
tools:  it  then  prorides  for  a  dissolution  of  the  contract  in  a  given 
event.  The  defendant's  signature  «  for  Vacher  k  Tilly"  is  all  there  is 
to  connect  him  in  any  way  with  the  contract.  The  defendant,  however, 
does  not  assume  the  contract :  he  is  only  the  hand  by  which  Vacher  k  Tilly 
make  the  contract.  If  he  had  written  their  names,  with  their  authority, 
that  would  have  bound  them.  So^  if  he  had  said,  «  Per  procuration  of 
Vacher  k  Tilly,"  and  signed  his  own  name,  Vacher  k  Tilly  would  have 
been  bound,  if  he  had  their  authority.  I  think  the  case  is  abundantly 
clear.  The  agreement  in  its  heading  professes  to  be  made  between 
Vacher  k  Tilly  and  the  plaintiff:  in  the  body  of  it,  he  professes  to  be 
treating  with  them :  and,  when  the  contract  comes  to  be  signed,  Vacher 
k  Tilly,  not  being  present,  employ  Kekul^  to  act  for  them  in  the  matter 
of  signing  it.  That  merely  puts  it  upon  the  footing  of  a  document  signed 
by  them.  If  the  contract  had  been  signed  <«  Charles  Kekul^"  simply, 
it  would  have  been  unintelligible.  The  mode  of  signature  here  adopted 
is  strictly  in  conformity  with  what  the  contract  required. 

2A 
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Williams,  J. — I  am  of  the  same  opinion.  The  only  question  is, 
whether  the  defendant  entered  into  the  written  contract  before  ns.  To 
determine  that,  we  mast  look  at  the  terms  of  the  instrument.  The 
very  form  of  it  excludes  the  notion  of  the  defendant's  hating  entered 
into  any  contract  at  all.  I  think  the  case  is  clearIy^^<|ii^gu]shaUe 
from  Wilson  v.  de  Zulueta.  There,  the  defendant  was  party  to  the 
agreement ;  and,  although  it  appeared  on  the  face  of  it  that  he  was  the 
agent  of  Parejo,  the  only  question  was  whether  or  not  he  intended  to 
j^Afitn  V^^^gP  ^  ^^^  personal  responsibility.  The  court  ^looking  at 
-'  the  contract,  and  the  surrounding  circumstances,  thought  he 
did. 

Crbsswbll,  J.,  signified  his  concurrence.  Rule  refused. 


NOBLE  V.  CHAPMAN.    Jan.  11. 

upon  a  trial  by  Ui«  noord,  the  ooori  amended  the  declaration  by  iniertinf  thereia  the  trae  da'e 
of  the  jadgment  rtoorend,  andar  the  15  A  16  Vict  o.  76,  e.  223. 

This  was  an  action  upon  a  judgment  reoorered  by  the  plaintiff  in 
this  court  against  the  defendant.  The  declaration  alleged  the  judgment 
to  have  been  recovered  on  the  28th  of  December,  1848 :  but,  upon  the 
record  being  produced  in  court  on  the  trial  of  an  issue  of  nul  tiel 
record,  it  appeared  that  the  judgment  was  recovered  on  the  23d  of 
December,  1848. 

MUwardy  who  was  instructed  to  move  for  judgment,  thereupon  prayed 
that  the  declaration  might  be  amended,  by  inserting  therein  the  28d 
in  lieu  of  the  28th  of  December.  He  submitted,  that,  though  such  an 
amendment  could  not  have  taken  place  under  the  8  &  4  W.  4,  c.  42,  s. 
28,— Cooper  v.  Pennefather,  7  C.  B.  789  (E.  C.  L.  B.  vol.  62),— the 
words  of  the  recent  act,  15  k  16  Vict.  c.  76,  s.  222, — « it  shall  be  law- 
ful for  the  superior  courts  of  common  law,  and  every  judge  thereof^  and 
any  judge  sitting  at  nisi  prius,  at  all  tifne$  to  amend  all  defects  and 
errors  in  antf  proceeding  in  civil  causes,  whether  there  is  anything  in 
writing  to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend,  or  not ;  and  all  such  amendments  may 
be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit ;  and  all  such  amendments  as  may  be  necessary  for 
M011  ^^^  purpose  of  ^determining  in  the  existing  suit  the  real  ques- 
•^  tion  in  controversy  between  the  parties,  shall  be  so  made,"— 
were  large  enough  to  justify  it. 

Per  Curiam. — ^Let  the  record  be  amended. 

The  rule  was  drawn  up  as  follows: — « Forasmuch  as  the  plaintiff 
hath  this  day  brought  into  this  court  the  record  of  the  judgment  by 
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him  in  pleading  alleged,  it  is  ordered  that  judgment  be  thereupon  en* 
tered  for  the  plaintiff  on  the  issue  of  no  such  record  joined  between  the 
said  parties,  unless  cause  be  shown  to  this  court  to  the  contrary  on 
Monday  next." 

No  cause  was  shown.  Judgment  accordingly. 


WEBB,  Executor  of  ELEANOR  WARB,  deceased,  v.  ADKINS 

Jan.  27. 

xlie  plaintiff  tniog  ■•  ezeentor,  hsTing  admitted  that  be  had  not  obtained  probate  of  the  testatrlz'a 
will, — the  eourty  in  ezeroiae  of  its  general  common  law  Jariediotion  to  prereat  an  aboee  of  it« 
procesa^  itajed  the  proceedings  until  probata  ihoold  be  taken  ont^  and  reaaonable  notice  thereof 
given  to  the  defendant. 

This  was  an  action  upon  a  promissory  note  given  by  the  defendant 
to  the  testatrix  in  her  lifetime,  with  a  count  for  money  lent.  The  de- 
claration concluded  with  a  profert  of  the  letters  testamentary,  in  the 
form  in  use  before  the  passing  of  the  Common  Law  Procedure  Act,  15 
ft  16  Vict.  c.  76. 

The  defendant  had  pleaded, — first,  that  the  note  was  agreed  to  be 
given  up  to  be  cancelled,  provided  the  defendant  paid  52.  a  year  to  the 
testatrix, — secondly,  ne  unques  executor. 

The  plaintiff  traversed  the  first  plea,  and  joined  issue  upon  the  second. 

Several  ineffectual  attempts  having  been  made  at  Chambers  to  obtain 
.frspection  of  the  probate  of  Eleanor  Warr's  will, 

*llftlwardy  on  a  former  day  in  this  term, — ^upon  an  affidavit  r^AM 
stating  that  application  had  on  the  preceding  day  been  made  to  '- 
the  plaintiff's  attorney  for  an  inspection  of  the  probate,  when  he  in- 
formed the  defendant's  attorneys  that  none  had  yet  been  obtained, — 
moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause  why  he  should 
Bot  produce  the  probate  for  inspection,  or  why  the  proceedings  should 
not  be  stayed  until  probate  should  be  taken  out,  and  why  the  defendant 
should  not  have  leave  to  plead  payment  into  court,  retaining  the  plea  of 
n«  unques  executor.  He  founded  his  application  upon  the  6th  section 
of  the  14  k  15  Vict.  c.  99,(a)  and  the  common  law  power  of  the  court, 
Bubmitting  that  the  legislature,  when  they  abolished  profert  by  the  55th 
section  of  the  15  &  16  Vict.  c.  76,  and  provided  by  the  56th  section, 

(a)  Which  enacts,  that,  "  whenerer  any  action  or  other  legal  proceeding  shall  henceforth  be 
pcnd&ng  in  any  of  the  snperior  coorts  of  common  law  at  Westminster  or  Dablin,  or  the  Court  of 
Common  Pleas  for  the  county  palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the  county  of  Dur- 
ham, such  court,  and  each  of  the  Judges  thereof,  may  respeetirely,  on  applicaUon  made  for  such 
porpoiie  by  either  of  the  liUgants,  compel  the  opposite  [Murty  to  allow  the  party  making  the  appli- 
cation to  inspect  all  docnments  in  the  custody  or  under  the  control  of  such  opposite  party  relating 
to  such  action  or  other  legal  proceeding,  and,  if  necessary,  to  take  examined  copies  of  the  same, 
or  to  proenre  the  same  to  be  duly  stamped,  in  all  cases  in  which  prerious  to  the  passing  of  this 
act  a  discovery  might  have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding  in  a  court 
of  equity,  at  the  instance  of  the  party  so  making  application  as  aforesaid  to  the  said  court  oi 
judge." 


402  WEBB  V.  ADEINS.    H.  T.  1854. 

that  <<  a  party  pleading  in  answer  to  any  pleading  in  which  any  docu- 
ment is  mentioned  or  referred  to,  shall  be  at  liberty  to  set  out  the  whole 
or  such  part  thereof  as  may  be  material,  and  the  matter  so  set  out  shall 
be  deemed  and  taken  to  be  part  of  the  pleading  in  which  it  is  set  out," 
merely  intended  to  prevent  needless  prolixity,  and  did  not  mean  to  de- 
♦J.0^1  P^^^^  ^^^  defendant  of  *the  advantage  he  would  have  had  by 

^  profert  in  the  ordinary  way.  He  also  referred  to  Bluck  v.  6om« 
perts,  7  Exch.  67,t  and  Doe  d.  Child  v.  Roe,  1  Ellis  k  B.  279  (E.  C. 
L.  R.  vol.  72).  In  the  former  of  these  eases  it  was  held,  that  the  eonrt 
has  power,  independently  of  the  14  k  15  Viet.  c.  99,  to  compel  the 
plaintiff  to  produce  for  the  defendant's  inspection  a  document  upon 
which  the  action  is  brought,  where  the  defendant  is  a  party  to  the  docu- 
ment, and  has  no  copy  of  it.  And  in  the  latter,  in  ejectment  for  ahoase, 
the  tenant  in  possession  took  out  a  summons  to  inspect  two  leases :  bo 
affidavits  were  used  before  the  judge,  but  it  was  stated,  for  the  tenant, 
that  he  was  in  possession  as  a  lawful  occupant  of  the  honse,  and  that 
the  lessors  of  the  plaintiff,  who  were  owners  of  the  reversions  expeetaat 
on  two  leases,  comprising  a  considerable  district,  of  which  the  premiMS 
were  part,  sought  to  recover  on  the  ground  that  they  had  a  right  of 
entry  for  breaches  of  covenants  alleged  to  be  contained  in  the  leasee 
which  the  tenant  sought  to  inspect :  the  attorney  for  the  lessors  of  the 
plaintiff,  without  either  denying  or  in  terms  admitting  the  statement, 
argued  that  the  judge  had  no  authority  to  make  an  order  to  inspect: 
the  judge  made  the  order,  on  the  assumption  that  the  statement,  not 
being  disputed,  was  admitted  to  be  true  in  fact :  and,  on  a  motion  for  a 
rule  to  set  aside  the  order,  it  was  held,  that  the  order  was  properlj 
made,  in  exercise  of  the  common  law  powers  of  the  court ;  the  tenant 
appearing,  by  the  tacit  admissions  before  the  judge,  to  have  an  interest 
in  the  deeds  which  he  sought  to  inspect :  and  Lord  Campbell  said,— 
«  This  common  law  jurisdiction  of  the  court  is  likely  in  future  to  be  of 
much  greater  practical  importance  than  formerly.  In  a  large  number 
of  cases  to  which  it  would  have  applied,  the  necessity  for  its  exercise 
was  superseded  by  profert.  Now,  that,  by  stat.  15  k  16  Vict.  c.  76,  s. 
55,  the  legislature  has  abolished  profert,  without  providing  any  substi* 
*4041  ^^^^'  *^^  l>^omes  highly  important  to  lay  down  the  rule,  that, 

^  where  an  action  is  brought  on  an  instrument,  the  court  has  power 
to  order  an  inspection  of  it.  [Maule,  J. — How  can  you  consistently 
ask  for  an  inspection  of  that  which  you  aver  not  to  be  in  existence?} 
The  hardship  upon  the  defendant  is  this, — the  plaintiff,  having  no  right 
of  action  at  the  time  of  issuing  the  writ,  or  at  the  time  of  declaring, 
may  clothe  himself  with  a  perfect  right  by  obtaining  probate  five  min- 
utes before  the  trial :  Thompson  v.  Reynolds,  8  C.  &  P.  123.  [Maulk, 
J. — There  certainly  ought  to  be  some  remedy  in  such  a  case  as  this. 
The  better  course  probably  will  be,  to  call  upon  the  plaintiff  to  prodaoe 
the  probate,  or  stay  the  proceedings  until  he  does  so.] 
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A  mle  was  accordingly  granted,  calling  npon  the  plaintiff  to  8h<^«r 
eanae  why  he  should  not  prodnce  to  the  defendant's  attorneys  the  pro- 
bate of  the  will  of  Eleanor  Warr,  deceased,  in  the  pleadings  mentioned, 
and  allow  them  to  inspect  and  take  a  copy  of  the  same,  and  why  in  the 
mean  time  and  for  three  days  after  such  inspection  should  be  given  and 
eopy  had  as  aforesaid,  all  further  proceedings  in  this  cause  should  not 
be  stayed. 

Needham  now  showed  cause. — The  question  here  is,  whether  the  de* 
fendant  is  in  a  position  to  call  npon  the  court  to  allow  him  inspection 
of  the  probate  of  the  will  of  the  plaintiff's  testatrix.  He  has  pleaded 
to  issue.  He  must  rest  his  claim  either  upon  the  common  law  jurisdic- 
tion of  the  court,  or  npon  the  6th  section  of  the  14  k  15  Vict.  c.  99. 
As  to  the  former,  the  mle  is  thus  laid  down  in  Archbold's  Practice,  8th 
edit.  p.  1242, — <(  The  court  or  a  judge  will  frequently,  in  the  exercise 
of  their  equitable  jurisdiction,  pending  an  action,  order  a  party  in  it  to 
grant  to  the  opposite  party  the  inspection  and  copy  of  a  deed  or  other 
written  instrument  m  Am  or  Am  atiomejf*$  po8Huiany  when  it  is  neces- 
sary to  see  or  *have  a  copy  of  it,  far  thi  purpoH  i^ framing  hi$  r^Afii^ 
pleading^  or  supporting  his  action  or  defence,  as  the  case  may  be,  *- 
and  when  the  party  having  possession  of  the  deed  or  instrument  can  be 
considered  as  holding  it  as  the  trustee  or  agent  of  the  opposite  party." 
It  is  not  for  either  of  those  purposes  that  the  document  is  wanted  here : 
neither  is  it  held  by  the  plaintiff  as  trustee  or  agent  for  the  defendant. 
And  it  is  essential  that  the  instrument  should  be  shown  to  be  in  exist* 
enee :  here,  its  existence  is  negatived.  And  the  statute,  though  it  in 
scnne  degree  enlarges  the  jurisdiction  of  the  court,  does  not  help  the 
defendant:  it  merely  enacts,  that,  when  any  action  is  pending,  the 
ooort  or  a  judge  may,  on  application  made  for  such  purpose  by  either 
of  the  litigants,  compel  the  opposite  party  to  allow  the  party  making 
the  application  to  inspect  all  documents  in  thg  euitody  or  under  the 
eantrol  of  such  opposite  party,  relating  to  such  action,  and,  if  neces- 
sary, to  take  examined  copies  of  the  same,  in  all  cases  in  which  a  dis* 
covery  might  formerly  have  been  obtained  in  a  court  of  equity.  The 
plaintiff  is  not  bound  to  obtain  probate  at  any  particular  time :  it  is 
enough  if  he  has  it  at  the  trial, — Thompson  v.  Reynolds,  8  0.  &  P. 
123;  and  there  may  be  very  good  reasons  why  he  should  delay  doing 
so  until  the  last  moment.  In  Horner  v.  Homer,  28  Law  Journ.,  N. 
S.,  Chan.  10,  a  bill  was  filed  to  administer  a  testator's  estate,  by  his  six 
infant  children :  the  executor  of  the  testator,  who  was  defendant,  died : 
a  supplemental  bill  was  filed  by  two  of  the  plaintiffs,  who  had  come  of 
age,  alleging  that  they  had  taken  out  administration  to  the  executor : 
the  other  plaintiffs  also  filed  a  supplemental  bill,  alleging  that  adminis- 
tration had  been  granted  to  the  two  adult  plaintiffs :  to  the  latter  bill 
the  defendants  put  in  a  plea  averring  that  letters  of  administration  had 
not  been  granted  at  the  time  the  bill  waefiledj  though  it  was  admitted 
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*10(M  ^^^^  ^^^  since  been  obtained :  and  it  was  held,  by  ^Eindersley, 
-^  y.  C,  that  it  was  sufficient  if  administration  was  granted  before 
the  hearing  of  the  cause,  and  that  the  plea  was  untenable.  Before  the 
passing  of  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  the 
absence  of  profert  was  only  ground  of  special  demurrer :  and  that  act 
(s.  89)  abolishes  special  demurrers.  That  which  is  sought  by  this  rale, 
therefore,  comes  neither  within  the  common  law  nor  the  statutory  juris- 
diction of  the  court. 

Milward  was  not  called  upon  to  support  his  rule. 

Jbryis,  C.  J. — ^I  am  of  opinion  that  the  rule  should  be  made  abBO- 
Ittte  to  stay  all  further  proceedings  in  this  cause  until  probate  of  the 
will  of  Eleanor  Warr,  deceased,  be  taken  out  by  the  plaintiff,  and  until 
three  days  after  notice  thereof,  and  of  the  court  by  which  the  same  wu 
granted,  shall  have  been  given  by  the  plaintiff  to  the  defendant's 
attorneys.  The  ground  upon  which  I  proceed,  is,  the  peculiarity  of  the 
case,  and  the  anomalous  position  in  which  the  defendant  is  placed  by 
an  apparent  oversight  of  the  legislature.  There  being  confessedly  no 
probate,  the  plaintiff  is  well  warranted  in  thinking  that  the  plaintiff  is 
not  executor :  and  yet  he  may  at  any  time  before  trial  obtain  probate, 
and  that  probate  would  operate  from  the  time  from  which  the  irill 
apeaks,  and  so  give  the  plaintiff  a  title  to  maintain  the  action.  That 
would  be  imposing  upon  the  defendant  a  grievous  hardship.  Formerlj, 
if  the  plaintiff,  in  declaring,  did  not  make  profert  of  the  letters  testa- 
mentary, the  omission  was  ground  of  special  demurrer ;  and,  if  profert 
were  made,  the  defendant  was  entitled  to  oyer  of  the  will ;  and  so  he 
had  an  opportunity  of  ascertaining  whether  or  not  the  plaintiff  filled 
the  character  he  represented.  Profert  and  oyer,  as  well  as  special 
demurrers,  being  abolished,  the  defendant  would  be  without  remedy  if 
*4n71  ^^^  oovLTt  had  no  power  *to  afford  him  relief.  I  think  the  coort 
^  ha$  a  general  superintending  power  to  prevent  its  process  from 
being  used  for  the  purpose  of  oppression  and  injustice :  and  where,  as 
in  the  present  case,  it  manifestly  appears  that  a  plaintiff  has  abused  the 
process  of  the  court  by  calling  himself  executor  when  he  in  fact  is  not 
so,  I  think  our  common  law  jurisdiction  is  amply  sufficient  to  enable  ns 
to  compel  him  to  produce  the  instrument  upon  which  he  founds  his  right 
to  maintain  the  action,  or  to  stay  the  proceedings  until  he  places  him- 
self in  a  situation  to  do  so. 

Maulb,  J. — I  am  of  the  same  opinion.  Before  the  passing  of  the 
15  &  16  Vict.  c.  76,  a  plaintiff  who  sued  as  executor  could  not  go  on 
without  obtaining  probate.  The  machinery  by  which  that  result  was 
attained,  was,  by  compelling  him,  under  pain  of  a  special  demurrer,  not 
only  to  allege  himself  in  his  declaration  to  be  executor,  but  to  require 
him  to  make  profert  of  the  letters  testamentary,  so  as  to  enable  the  de- 
fendant to  have  them  set  out  on  oyer  if  he  wished  to  contest  the  plain- 
tiff's representative  character.  That  course  of  proceeding  was  thought 
to  be  too  expensive  and  prolix ;  and  accordingly  the  law  has  in  that 
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respect  been  altered.  One  effect  of  the  former  state  of  things,  was,  to 
enable  the  defendant  at  once  to  ascertain  whether  the  plaintiff  was  reallj 
oxectttor  or  not.  To  enable  the  defendant  to  see  that,  was  a  salutarj 
effect  of  that  state  of  the  law :  and  that  does  not  seem  to  have  been 
intended  to  be  substantially  taken  away.  Assuming  that  the  effect  of 
the  Common  Law  Procedure  Act  is  as  contended  for  on  the  part  of  the 
plaintiff,  still,  I  apprehend,  the  court,  seeing  that  it  is  a  right  and  salu- 
tary thing  that  a  party  should  not  be  permitted  to  commence  a  suit  aa 
executor  when  he  is  not  executor  in  fact,  and  so  cast  upon  the  defend- 
ant the  burthen  of  contesting  his  title  in  the  dark,  at  the  peril  of  costs, 
will  not  be  in  any  degree  exceeding  its  ordinary  *common-law  r^^^/vo 
jurisdiction  in  staying  the  plaintiff's  proceedings  until  he  clothes  ^ 
himself  with  a  legal  title  to  the  character  of  executor.  If  this  is  an 
excess  of  jurisdiction,  it  will  be  competently  dealt  with  by  the  other 
eourts.  But  I  must  confess  I  see  no  other  way  of  doing  substantial 
justice. 

Cbbsswkll,  J.,  concurred. 

Williams,  J. — I  am  of  the  same  opinion.  The  Common  Law  Pro- 
cedure Act  has  altered  the  practice  with  regard  to  profert  and  oyer. 
This  is  not  mere  matter  of  form*  The  effect  of  the  alteration  is  this, — 
that  a  debtor  who  is  sued  by  one  assuming  to  be  executor,  and  who  is 
conscious  that  the  debt  is  due  to  the  testator,  and  is  willing  to  pay  it,  is 
placed  in  this  difficulty :  if  he  pays  money  into  court,  he  may  be  paying 
it  to  a  person  who  may  never  acquire  the  title  of  executor ;  and  so  he 
may  be  forced  to  pay  it  over  again :  on  the  other  hand,  if  he  pleads  ne 
vnques  executor,  and  goes  to  trial,  and  the  plaintiff  obtains  probate  in 
the  mean  time,  the  defendant  is  put  to  great  unnecessary  expense,  with- 
out having  the  means  of  avoiding  it.  It  is  but  reasonable  that  the 
court  should  have  the  power  to  prevent  such  an  abuse  of  its  process.  I 
do  not  profess  to  lay  it  down  as  a  general  rule  that  it  is  competent  to  a 
defendant  in  all  cases  to  come  to  the  court  to  stay  the  plaintiff's  pro- 
ceedings until  probate  is  obtained.  Some  good  ground  must  be  shown 
for  the  application.(a)  Bule  absolute  accordingly. 

(a)  No  >p«oial  ground  wm  shown  for  the  present  ftppIicAtion.  The  affidftrit  merely  stated,  that 
the  plaintiff's  attorney,  on  the  day  preceding  the  date  thereof,  informed  the  deponent  (clerk  to 
Ilia  defendant's  attorneys)  that  probate  had  not  heo»  ohtmnod  hjf  tko  piointij^;  ttiat,  on 
the  17th  of  *November  last,  a  summons  was  taken  out  ealling  upon  the  plaintiff  to  [^409 
show  cause  why  the  defendant  should  not  hare  six  months'  time  to  plead  in  this  cause, 
unless  the  plaintiff  should  sooner  obtain  probate  and  produce  the  same  for  inspection  of  defend- 
aatfa  attorney,  and  why,  in  ease  probate  should  be  obtained  and  produced  within  six  months,  the 
defendant  should  not  have  a  fortnight's  time  to  plead  after  such  production  of  probate ;  that  this 
summons  was  heard  before  Cresswell,  J.,  on  the  18th  of  NoTcmber,  when  his  lordship  refiised  to 
make  any  order;  that  another  summon*  was  taken  out  on  the  22d,  calling  upon  the  plaintiff's 
attorney  to  show  cause  why  he  should  not  produce  to  the  defendant's  attorneys  the  probate,  4uid 
allow  them  to  take  a  copy  thereof,  and  why  in  the  mean  time,  and  unUl  such  inspection  should  be 
given  and  copy  had,  all  further  proceedings  should  not  be  stayed:  that  this  summons  waa  heard 
before  Cresswell^  J.,  on  the  23d,  and  dismissed,  with  (U.  M,  costs ;  that,  on  the  4th  of  January 
instant,  another  summons  was  taken  out,  calling  upon  the  plaintiff's  attorney  to  show  cause  why 
tfii  defendant  ahoold  not  be  at  liberty  to  amend  his  pleas  by  adding  a  plea  of  payment  into  court 
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of  23<.  St.  9d.,  and  msking  meodoMBti  MBiequaiit  thereoD ;  thftt  thif  RmmoM  wm  attaodtd 
before  Talfoord,  J.,  on  the  5th,  when  the  leaned  jndge  endoned  thereon,  **  Order  to  asend,  bj 
withdrawing  plea  of  ne  nnqoea  ezeeutor,  and  pleading  pajment  into  conrt,  on  payment  of  lU. 
id,  eoeti  f  that  this  order  had  not  been  drawn  np ;  and  that  notice  of  the  motton  wm  dnly  lenrcd 
ipoB  the  plaintiff's  attorney. 


»4101  *^K^S^^  ^^^  Another,  Assignees  of  JOHN  BABUGH,  s 
J  Bankrupt,  »•  FURBER.    Jan.  14. 

A.,  a  trader,  being  in  difienlties,  and  hating  five  ezeentioBs  against  bin,  aH  hb  goedi 
were  eonTeyed  to  the  defendant  by  bill  of  sale  from  the  sheriff,  with  an  nnderstaodisf 
that  they  should  remain  on  A.'s  premises  to  enable  him  to  reporehase  them.  The  jarr 
having  found  that  the  object  of  the  transaction  was,  not  merely  to  reliere  A.  from  s 
forced  sale  of  his  goods,  bat  also  to  protect  them  from  the  demands  of  other  eredilers}— 
Held,  that  the  tninsaction  was  roid  nnder  the  statnte  13  Slis.  a  5,  s.  1,  and  an  act  of  bank- 
ruptcy. 

Quaurt,  whether  the  transaction  would  not  have  been  cqualiy  Toid  against  «reditoia  whose 
debts  were  contracted  •mbtequmUy  to  the  assignment  ? 

This  was  an  action  of  debt  bj  the  plaintiffs  as  assignees  of  John 
Bamgh,  a  bankrupt. 

The  first  count  of  the  declaration  stated  that  the  plaintiffii  sued  tbe 
defendant  for  monej  payable  bj  him  to  the  plaintiffs,  as  assignees,  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiflb  as  sq^ 
assignees,  and  for  money  found  to  be  due  from  the  defendant  to  tbe 
plaintiffs  as  such  assignees  on  accounts  stated  between  them. 

The  second  count  stated,  that,  at  the  time  when  the  said  Joba 
Barugh  became  bankrupt,  the  said  John  Barugh,  by  the  consent  and 
permission  of  the  true  owner  thereof,  being  a  person  other  than  tbt 
said  John  Barugh,  had  in  his  possession,  order,  and  disposition  certain 
goods  and  chattels  whereof  he  was  reputed  owner, — of  all  which  tbe 
defendant,  at  the  time  when  the  defendant  sold  as  thereafter  mentioned, 
had  notice;  that  the  plaintiSiB,  as  such  assignees  as  aforesaid,  duly 
obtained  an  order  of  the  court  of  bankruptcy,  ordering  that  the  said 
goods  and  chattels  should  be  sold  and  disposed  of  for  the  benefit  of  tbe 
creditors  of  the  said  John  Barugh  under  his  bankruptcy ;  and  that  tbe 
defendant,  after  the  said  John  Barugh  became  bankrupt,  and  when  be 
had  such  notice  as  aforesaid,  and  when  he  knew  that  the  said  Joba 
Barugh  had  become  and  was  a  bankrupt,  and  when  the  plaintifis  were 
his  assignees  as  aforesaid,  and  the  defendant  knew  that  they  were  sneb 
assignees,  and  before  such  order  was  obtained,  for  the  purpose  of  pre- 
venting the  plaintiffs,  as  such  assignees  as  aforesaid,  from  selling  tad 

*4111  ^^^P^^^^S  ^^  ^^®  ^^^^  goods  and  chattels  *under  and  by  virtue 
^  of  such  order  as  aforesaid  when  obtained,  and  of  depriving  tbe 
plaintiffs,  as  such  assignees  as  aforesaid,  of  the  benefit  of  the  said  order 
when  obtained,  and  of  any  sale  or  disposition  to  be  made  under  or  by 
virtue  of  the  same,  wrongfully  converted  to  his  own  use,  and  sold  and 
disposed  of^  the  said  goods  and  chattels,  and  caused  the  same  to  be  r^ 
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moyed  to  place9  and  by  persons  unknown  to  the  plain  tiffs,  whereby  the 
plaintiib,  as  such  assignees  as  aforesaid,  were  prevented  from  selling 
tad  disposing  of  the  said  goods  and  chattels  under  and  by  virtue  of  the 
said  order,  as  they  otherwise  would  have  done,  and  were  entitled  to  do, 
and  deprived  of  the  benefit  of  such  order,  and  of  any  sale  or  disposition 
to  have  been  made  under  and  by  virtue  of  the  same,  and  were  by  the 
defendant  wholly  prevented  from  acquiring  the  possession  of  the  same 
goods  and  chattels,  as  they  otherwise  would  have  done,  and  were  entitled 
to  do,  &c. 

Pleas, — to  the  first  count, — ^first,  payment  into  court  of  152.,-— 
secondly,  nanquam  indebitatus  as  to  the  residue, — thirdly,  as  to  the 
residue,  payment  before  action :  to  the  second  count, — ^fourthly,  never 
indebted, — ^fifthly,  not  possessed, — sixthly,  that  the  defendant  had  not 
the  notice  or  knowledge  alleged, — seventhly,  that  the  plaintiffs  did  not 
duly  obtain  the  order  of  the  court  of  bankruptcy,  as  alleged, — eighthly, 
that  the  defendant  was  the  true  owner  of  the  said  goods  and  chattels 
daring  all  the  times  in  the  said  residue  of  the  declaration  mentioned, 
and  that,  before  he  had  notice  of  any  act  of  bankruptcy  by  the  said 
John  Barugh  committed,  the  defendant  really  and  bonfi  fide  took  the 
said  goods  and  chattels  out  of  the  possession,  order,  and  disposition  of 
the  said  John  Barugh,  and  into  his  the  defendant's  own  possession, 
order,  and  disposition,  and  they  so  remained  until  and  at  the  time  of 
the  filing  of  the  petition  under  which  the  said  John  Barugh  was  adjudi« 
cated  a  bankrupt,  and  the  ^plaintiffs  appointed  such  assignees  as  p^ .  ^  ^ 
aforesaid ;  and  that  the  acts  alleged  to  have  been  done  as  in  the  l- 
said  residue  of  the  declaration  mentioned,  were  done  after  the  making 
of  the  alleged  order,  and  before  the  defendant  had  any  notice  thereof; 
and  that  the  taking  the  said  goods  and  chattek  as  aforesaid  out  of  the 
said  |K)ssession,  order,  and  disposition,  was  a  transaction  really  and  bonA 
fide  made,  done,  and  entered  into  within  the  true  intent  and  meaning  of 
the  Bankrupt  Law  Consolidation  Act,  1849. 

The  plaintiffs,  joining  issue  upon  all  the  other  pleas,  replied  to  the 
eighth,  that,  before  and  at  the  time  when  the  defendant  took  the  said 
goods  and  chattels  respectively  out  of  the  possession,  order,  and  dispo- 
sition of  the  said  John  Barugh,  he  the  defendant  contemplated  that  the 
sftid  John  Barugh  would  shortly  become  bankrupt,  and  so  took  the  same 
oat  of  Us  possession,  order,  and  disposition,  for  the  purpose  of  protect- 
ing them  from  being  sold  or  disposed  of  for  the  benefit  of  the  said  John 
Barngh's  creditors  under  such  bankrttptcy.(a) 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — The  bankrupt,  John  Barugh,  had  carried  on  the  business  of  an 
oilman  in  High  Holborn.  He  was  possessed  of  the  freehold  of  the 
premises  on  which  he  so  carried  on  business,  but  had  mortgaged  them 

(o)  There  was  alio  a  demoirer  to  the  eighth  plea :  Tide  aata,  p.  134. 
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nearly  to  tha  extent  of  tbetr  nine.  In  Vorenber,  1850,  he  vas  in- 
debted to  several  creditors,  some  of  whom  had  sued  him  to  judgment, 
and  five  writs  of  fi.  fa.  had  issued  against  him,  to  levy  in  the  aggregate 
about  250{.  One  of  the  execution-creditors  had  received  802.  on  ac- 
count of  his  demand,  thus  leaving  Barugh's  goods  liable  to  executions 
amounting  with  the  expenses  to  246{.  The  defendant  was  the  sheriff's 
auctioneer,  and  had  received  directions  to  sell  Barugh's  goods  bj  anc- 
*41^1  ^^^°*     *'^^  ^^^  request,  however,  of  Barugh  and  his  solicitor, 

-^  and  with  a  view  to  give  Barugh  an  opportunity  of  repurchasing 
them,  the  defendant  consented  to  become  the  buyer :  and,  accordingly, 
he  sent  his  clerk.  Price,  to  value  them.  Price,  who  was  a  licensed 
valuer,  valued  the  goods  at  246Z.,  or  thereabouts ;  and  the  defendant 
paid  over  the  money,  which  was  appropriated  in  discharge  of  the  exe- 
cutions. A  bill  of  sale  was  executed  by  the  sherifT  to  the  defendant. 
This  was  at  first  placed  in  the  hands  of  the  officer  who  had  made  the 
seizure,  but  was  afterwards  handed  over  to  one  Latimer,  who  was  em- 
ployed by  the  defendant  to  keep  possession  for  him.  One  Brown,  wbo 
had  been  the  bankrupt's  shopman,  remained  in  the  shop  to  carry  on 
the  business :  and,  when  money  was  wanted  for  the  purchase  of  fresh 
goods.  Brown  applied  to  the  defendant  for  it.  It  was  part  of  the 
arrangement  that  the  defendant  should  be  employed  as  auctioneer  to 
sell  the  bankrupt's  equity  of  redemption ;  and,  when  the  period  had 
arrived  at  which  it  was  deemed  expedient  to  sell  it,  the  bankrupt  wish- 
ing to  have  a  lease  of  the  premises,  at  the  suggestion  of  his  attorney, 
the  premises  were  conveyed  to  the  defendant  in  trust  to  grant  a  lease 
thereof  to  the  bankrupt,  for  seven,  fourteen,  or  twenty-one  years,  which 
was  accordingly  done ;  and  the  premises  were  sold  subject  to  that  lease. 
The  bankrupt  had  during  all  this  time  continued  to  reside  at  the  house, 
but  never  interfered  with  the  business.  On  the  29th  of  January,  1851, 
he  was  arrested,  and  carried  to  prison ;  and  his  family  left  the  hoiffie. 
On  the  81st,  the  defendant  was  served  with  a  notice  that  Barugh  had 
committed  an  act  of  bankruptcy ;  and,  on  the  4th  and  5th  of  March, 
the  defendant  sold  the  goods  in  question  for  8881. 16t.  1<2.,  which  snm 
the  plaintiffs,  as  assignees,  sought  to  recover  in  this  action. 

The  defendant  was  not  called  as  a  witness. 
*J.idl      ^^  ^^^  contended,  on  the  part  of  the  plaintifb,  that  *the  deal« 

-'  ing  between  Barugh  and  the  defendant  was  not  a  bon&  fide  sale, 
but  was  designed  to  protect  the  property  from  the  claims  of  the  cre- 
ditors ;  and  that  the  transaction  was  fraudulent  and  void  under  the  13 
Eliss.  c.  5 ;  and,  further,  that  the  goods  were  in  the  order  and  disposi- 
tion of  the  bankrupt,  at  the  time  of  his  bankruptcy,  with  the  consent 
and  permission  of  the  true  owner,  and  so  passed  to  the  assignees. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  transaction  was 
bonft  fide,  and  not  within  the  statute  of  Elizabeth,  inasmuch  as  it  lid 
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not  appear  that  there  were  any  creditors  at  the  time  who  coald  be  de» 
feated  or  delayed. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  sale  to  the 
defendant  was  bonfi  fide  for  the  purpose  of  relieving  the  bankrupt  from 
the  necessity  of  a  forced  sale  of  his  goods  under  the  executions,  or  for 
the  mere  purpose  of  protecting  them  from  the  claims  of  other  creditors ; 
in  which  latter  case  he  told  them  it  would  be  a  fraudulent  and  void  trans* 
action,  and  an  act  of  bankruptcy. 

The  jury  were  of  opinion  that  the  transaction  was  fraudulent,  and 
accordingly  returned  a  verdict  for  the  plaintiff  for  the  amount  realized 
by  the  sale  of  the  goods. 

Montagu  Cfhamber$  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  verdict  was  not  warranted  by  the  evidence. — 
All  the  evidence  showed  that  the  sole  object  of  the  defendant  was,  to 
enable  the  bankrupt  to  release  himself  from  what  was  supposed  to 
be  temporary  embarrassment.  To  justify  the  verdict,  it  should  have 
appeared  that  the  defendant  was  informed  that  there  were  other  creditors 
whose  claims  might  be  defeated  or  delayed.  [Maule,  J. — ^Why  was 
not  the  defendant  made  a  witness  ?  Jeryis,  C.  J. — I  always  *ob-  p^  .^  . 
serve  upon  the  absence  of  the  defendant,  where  he  might,  if  ^ 
called,  remove  an  imputation.]  The  18  Eliz.  c.  5,(a)  after  reciting 
that  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits, 
judgments,  and  executions,  have  been  contrived  of  malice,  fraud,  covin, 
collusion,  &c.,  to  delay,  hinder,  or  defraud  creditors  or  others  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  &o.,  proceeds 
to  declare  and  enact,  that  every  feoffment,  &c.,  of  lands,  tenements, 
goods,  and  chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all 
and  every  bond,  suit,  judgment,  and  execution  made  for  any  intent  and 
purpose  before  declared  and  expressed,  shall  be,  as  against  that  per$onj 
his  heirs,  successors,  executors,  &c.,  whose  actions,  suits,  &c.,  are  or 
might  be  in  anywise  disturbed,  hindered,  delayed,  or  defrauded,  utterly 
void.  Under  the  1st  section,  therefore,  it  is  essential  that  the  party 
desiring  to  take  advantage  of  the  statute,  is  the  party  whose  suit  has 
been  delayed.  [Jervis,  C.  J. — ^It  is  important  to  consider  whether 
that  applies  to  assignees.]  The  transaction  b  not  fraudulent  and  void 
within  the  statute  of  Elizabeth,  except  so  far  as  the  particular  creditor 
is  delayed.  [Maule,  J. — ^The  transaction  is  void  as  against  all  the 
creditors  except  those  who  were  paid  off, — the  five  whose  executions 
were  in  at  the  time.]  The  question  is,  whether  the  assignees  can  stand 
in  the  place  of  the  particular  creditor  delayed.  [Maule,  J. — All  have 
been  delayed.]  There  may  be  many  creditors  who  were  not  creditors 
at  the  time  the  transfer  was  made.  [Maule,  J. — Suppose  the  jury  find 
that  there  were  creditors  beyond  the  fite,  and  the  bankrupt  continued 
embarrassed,  might  it  not  well  be .  said  that  they  were  delayed  of  the 

(a)  Made  perpetiud  hj  29  EUi.  e.  ft. 
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remedj  thej  would  have  got  by  means  of  the  bankruptcy  if  the  trans* 

*dlf:i  ^^^  ^^  ^^^  ^^^^  made?  The  statute  does  not  say  "^thattbe 
-^  transfer  shall  boiYoid  against  those  who  are  intended  to  be  de- 
layed, but  against  any  creditors  who  might  be  delayed.  There  is  nothing 
to  couple  the  creditor  actually  delayed  with  the  creditor  intended  to  be 
delayed.]  To  bring  the  case  within  the  statute,  the  party  delayed  must 
be  a  creditor  in  existence  at  the  time  of  the  fraud  perpetrated.  [Mauu, 
J. — ^That  does  not  follow  from  the  words  used.  Williams,  J.— la 
Taylor  v.  Jones,  2  Atk.  600,  a  husband  who  had  1738L  stock  devised 
to  him  after  marriage,  vested  it  in  trustees  for  the  benefit  of  himself 
for  life,  of  his  wife  for  life,  and  afterwards  for  the  benefit  of  his  children: 
and  the  settlement  was  held  void  both  as  to  creditors  before  and  qfter 
the  marriage.  The  Master  of  the  Rolls  said :  <<  The  next  consideratioB 
is,  whether  the  debts  contracted  after  the  settlement  made^  are  included 
in  this  statute  of  18  £liz.  The  preamble  is  for  the  avoiding  and  abo> 
lishing  of  feigned,  covinous,  &c.,  fraudulent  feoffments,  gifts,  bonds, 
suits,  &c.,  which  feoffments,  &c.,  are  devised  and  contrived  of  malice^ 
&c.,  to  the  end  to  delay  or  defraud  creditors  and  othere  of  their  just 
and  lawful  debts,  &c.  Be  it  enacted,  &o.  The  word  othere  seems  to  be 
inserted  to  take  in  all  manner  of  persons,  as  well  creditors  after  as 
before  the  settlement,  whose  debts  should  be  defrauded.  In  the  enact- 
ing clause  still  stronger,  because  the  word  creditors  are  not  mentioned, 
but  general  words,  person  or  persons,  <  that  all  and  every  feoffment, 
&c.,  at  any  time  had  or  made,  or  hereafter  to  be  had  or  made,  to  or  for 
any  intent  or  purpose  hereinbefore  declared,  shall  be  from  henceforth 
deemed,  &c.  (as  against  that  pereon  or  pereonej  his  or  their  heirs,  exe- 
cutors, &c.,  whose  debts,  &c.,  by  such  fraudulent  practices  as  is  afore- 
said, are,  shall,  or  might  be,  in  anywise,  or  in  any  way,  disturbed  or 
defrauded,  &c.),  to  be  clearly  and  utterly  void.'  The  words  of  the  statute, 
therefore,  seem  to  be  so  general,  in  order  to  take  in  all  persons  who 
*4171  *^^^^^  ^®  any  ways  hindered  or  delayed,  &c.  This  being  the 
^  intention,  I  think  it  is  highly  reasonable  it  should  be  so  construed, 
and  no  rule  of  law  that  hinders  creditors  after  marriage,  any  more  than 
creditors  before,  from  being  paid.  And  it  is  very  probable  that  the 
creditors  after  the  settlement  trusted  Edward  Jones,  the  debtor,  upon 
a  supposition  that  he  was  the  owner  of  this  stock,  upon  seeing  him  in 
possession."]  By  the  6th  section  of  the  IS  Eliz.  c.  5,  it  is  provided 
that  the  act  shall  not  extend  to  any  estate  or  interest  in  lands,  &c,  oa 
good  consideration,  and  bon&  fide  lawfully  conveyed  to  any  person,  Ac, 
not  having  notice  of  such  covin,  &c.  There  is  no  pretence  for  sayinjf 
that  there  was  any  fraudulent  intention  here  on  the  part  of  the  defend- 
ant, nor  anything  to  warrant  an  inference  that  the  defendant  was 
cognisant  of  any  fraudulent  intention  on  the  part  of  the  bankrupt. 
There  was  no  contrivance  to  defeat  or  delay  creditors,  but  an  arrange- 
ment for  the  bon&  fide  purpose  of  enabling  Barugh  to  pay  his  creditors. 
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[MiULB,  J. — The  intention  evidently  was,  to  pay  those  creditors  whom 
the  bankrupt  could  not  delay,  but  to  delay  the  rest.]  That  clearly  is 
not  a  conclasion  that  is  fairly  warranted  by  the  evidence.  At  all  events, 
the  defendant  is  entitled  to  credit  to  the  extent  of  the  money  paid  in 
satisfaction  of  the  claims  of  the  five  creditors  whose  executions  were 
already  in. 

Jbrvis,  G.  J.— I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
esse.  I  am  unable  to  perceive  that  there  was  any  misdirection :  the 
point  submitted  to  the  jury  was  properly  made  to  turn  upon  the  inten- 
tion of  the  parties.  In  the  first  place  it  is  said,  that  the  learned  judge 
shoald  have  told  the  jury,  that,  to  make  the  transaction  between  the 
defendant  and  Barugh  fraudulent  and  void  within  the  13  Elis.  c.  5,  and 
an  act  of  bankruptcy,  it  must  be  shown  that  there  were  creditors  exist- 
ing at  the  time.  The  case  *of  Taylor  v.  Jones,  which  was  r^A-iu 
referred  to  by  my  Brother  Williams,  however,  shows  that  that  ^ 
is  not  so,  bat  that  it  is  enough  if  any  creditor,  whether  existing 
before  or  after  the  transaction,  is  or  may  be  defeated.  The  next 
question  is  one  of  fact,  whether  the  transaction,  having  a  tendency  to 
defeat  or  delay  creditors,  was  fraudulent.  That  question  was  left  to 
the  jury,  and  they  have  determined  in  the  affirmative.  If  so,  it  was  an 
act  of  bankruptcy,  and  no  property  in  the  goods  could  thereby  be 
acquired  by  the  defendant.  The  subsequent  sale  by  him,  therefore,  was 
a  conversion  of  which  the  assignees  had  a  right  to  complain.  The  object 
of  the  transaction  could  be  nothing  else  than  the  delay  of  creditors. 
The  case  was  properly  submitted  to  the  jury,  the  facts  warrant  the  ver* 
diet,  and  my  Brother  Cresswell  is  not  dissatisfied  with  it.  There  will, 
therefore,  be  no  rule. 

Maulr,  J. — I  am  of  the  same  opinion.  The  bill  of  sale  did  not 
represent  the  real  transaction,  which  evidently  was,  to  delay  such  of 
Barugh*s  creditors  as  it  was  possible  to  delay :  it  was  therefore  fraudu- 
lent within  the  statute  18  Elis.  c.  5,  and  an  act  of  bankruptcy. 

Williams,  J. — I  am  of  the  same  opinion.  There  was  evidence,  and, 
in  the  opinion  of  my  Brother  Cresswell,  satisfactory  evidence,  that  the 
bill  of  sale  had  an  ulterior  object  beyond  what  appeared  upon  the  face 
of  it :  it  therefore  comes  directly  within  the  doctrine  of  Twyne's  Case, 
3  Co.  Rep.  80.  If  so,  it  was  fraudulent  and  void  within  the  statute  of 
Elixabeth.  And  it  makes  no  difference  that  the  defendant  did  not 
directly  intend  to  delay  or  defraud  creditors.  It  is  not  necessary  to 
express  any  opinion  on  the  question, — ^upon  which  there  seems  to  be 
some  controversy, — whether  thetransactionwould.be  fraudulent  and 
void  as  against  subsequent  creditors,  as  well  as  against  creditors  exist- 
ing at  the  time ;  though  *I  think  the  majority  of  the  cases  show  r^Aia 
that  it  would.  It  is  unnecessary,  however,  to  discuss  that,  if  the  ^ 
jury  were  warranted  in  finding  that  the  intention  of  the  transaction 
was,  to  delay  existing  creditors. 

VOL.  XIV.— 87  2  B 
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Crbsswell,  J. — Nobody  could  doubt  the  character  of  the  transac- 
tion. Barugh  was  in  diflSculties.  The  purchase  of  his  goods  by  the 
defendant  was  evidently  an  act  of  kindness,  with  a  view  to  enable 
Barugh  to  extricate  himself.  But  then  it  was  quite  apparent  that 
the  defendant  knew  that  Barugh  had  at  the  time  other  creditors  who 
had  demands  upon  him,  besides  those  who  had  obtained  executions. 
The  transaction,  therefore,  was  clearly  void  under  the  statute  13  Elis. 
0*  5,  and  an  act  of  bankruptcy.  Rule  refused. 


WATKINS  V.  PACKMAN.    Jan.  24. 

The  court  refused,  on  the  fourth  day  of  Hilary  Term,  to  hear  a  motion  for  a  new  trial  in  a  eace, 
tried  before  the  nnder-sheriff  on  the  9th  of  Deeember  preeedtnfy  where  the  notes  of  the  mdeiw 
■horiir,  whioh  had  only  been  bespoken  on  the  first  day  of  term,  were  not  prodmeed. 

This  was  an  action  for  use  and  occupation  tried  before  the  under* 
sheriff  of  Middlesex  on  the  9th  of  December  last.  A  verdict  having 
been  found  for  the  plaintiff, 

Pierce  now  moved  for  a  new  trial  on  the  ground  of  misdirection.  He 
was  not,  however,  furnished  with  the  sheriff's  notes,  though  he  stated 
that  they  were  bespoken /our  days  ago. 

*4.2m  JkRVIS,  C.  J. — The  rule(a)  is  imperative.  Ton  *cannot  move 
-^  without  the  notes :  and  it  is  by  your  own  laches  that  you  are 
without  them,  inasmuch  as  the  trial  took  place  on  the  9th  of  December 
last,  and  your  client  does  not  seem  to  have  made  any  effort  to  obtain 
the  notes  until  the  first  day  of  the  present  term. 

The  rest  of  the  court  concurring,  Rule  refused. 

(a)  See  the  resolation  of  the  jadges,  i  M.  A  Scott,  484,  that,  "  upon  all  motions  respectinf 
causes  tried  before  sheriffs  or  Judges  of  inferior  courts  of  record  pursuant  to  the  statute  S  A  4  W. 
if  0. 42,  ss.  17, 18,  the  party  making  the  applieation  to  the  eonrt  abore  must  produoe  an  eiamiiied 
copy  of  the  notes  of  the  sheriff  or  his  deputy,  or  of  the  judge  who  tried  the  cause,  together  with 
an  affidavit  rerifying  such  to  be  a  true  copy ;  and  also,  in  cases  where  no  counsel  had  been  retained 
to  conduct  the  cause  or  defence  in  the  eourt  below,  an  affldaTit  setting  forth  the  eanse  or  nttore 
of  the  application." 


In  re  ISABELLA  6RIERS0N  PERRIN.    Jan.  24. 

The  court  dispensed  with  the  concurrence  of  the  husband  (who  was  living  separate  from  his  wife), 
under  the  3  d;  4  W.  4,  c.  74,  s.  91,  in  a  oonreyance  of  property  in  which  the  wife  had  a  separtte 
interest  under  the  will  of  her  deceased  father,  where  the  husband  had  reftiMd  to  execute  Uie 
deed. 

Mrs.  Isabella  Grierson  Perrin,  being  entitled,  jointly  with  ber 
(listers,  Mary  Grierson  Gladhill  and  Janet  Grierson  Gainon,  to  cer- 
tain property  at  Manchester,  to  her  sole  and  separate  use,  unier  tbe 
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will  of  her  late  father,  James  (}ainoD»  and  having  agreed  to  sell  the 
same, 

Byle9^  Serjt.,  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  s.  91, 
to  dispense  with  the  concurrence  of  her  husband  in  the  conveyance 
thereof,  upon  an  affidavit  disclosing  the  nature  of  her  title,  and  stating 
that  she  was  married  to  John  Ferrin  on  the  4th  of  May,  1845 ;  that 
the  parties  lived  together  until  August,  1852,  when  they  separated  for 
reasons  alleged,  and  had  ever  since  continued  to  live  separate  and  apart 
from  each  other  by  mutual  consent ;  and  that  application  had  been 
made  to  the  husband  to  join  in  conveying  the  wife's  interest  to  the 
intended  purchaser,  but  that  he  refused  so  to  do.  The  learned  Ser» 
jeant  referred  to  Mirfin,  in  re,  4  M.  &  G.  685  (nom.  Ex  parte  Murphy) 
(E.  C.  L.  R.  vol-  48),  6  Scott,  N.  E,  166,  and  ♦Woodcock,  in  re,  j.^ -„- 
1  G.  B.  437  (E.  C.  L.  R.  vol.  50),  where  the  court  had  granted  ^ 
similar  orders.  [Williams,  J. — ^Does  the  affidavit  negative  the  hus- 
band's having  any  interest  ?]    Not  in  terms,  though  it  does  in  effect. 

Jbryis,  C.  J. — We  think  you  have  brought  yourself  within  the  terms 
of  the  section.  Fiat. 


PASHLEY  and  Another  v.  The  MAYOR,  &c.,  of  BIRMINO- 

HAM.    Jan.  81. 

Ihe  renao  niAy  ht  ehaaged  in  an  Mtion  upon  %  specialty,  befor*  iwne  joined,  apon  on  nfidAvit 

difolosiog  special  eircumsUaoea. 

» 

This  was  an  action  brought  by  the  plaintiflEs  to  recover  the  sum  of 
44612.  19«.  8d.,  alleged  to  be  due  to  them  from  the  defendants  as  the 
balance  payable  to  them  for  building  the  gaol  of  the  borough  of  Bir- 
mingham. The  declaration,  which  was  delivered  on  the  2d  of  July, 
185S,  contained  two  counts, — the  first  being  on  a  contract  by  deed 
alleged  to  have  been  entered  into  between  the  plaintiffs  and  the  defend- 
ants for  the  building  by  the  former  of  the  Birmingham  gaol, — the  second, 
for  work  and  materials. 

The  defendants,  on  the  19th  of  October  last,  pleaded  as  follows  :— 
To  the  first  count, — first,  non  est  factum, — secondly,  a  traverse  that 
the  moneys  which  the  plaintiffs  were  entitled  to  recover  exceeded  the 
amount  paid,  and  that  the  said  sum  of  44612.  19t.  8d.,  or  any  part 
thereof,  was  due, — ^thirdly,  that,  by  the  conditions  of  the  contract,  the 
work  was  to  be  completed  according  to  certain  drawings  and  specifica- 
tions on  or  before  the  29th  of  September,  1848,  and  that  it  was  not  so 
completed, — fourthly,  that,  by  the  said  conditions,  it  was  provided,  that 
no  payment  should  be  made  except  on  production  of  a  certificate  from 
the  architect  that  a  certain  amount  of  work  had  been  done  and  materials 
delivered ;  that  the  ^certificate  should  be  delivered  to  the  plain-  ri^Aoo 
tifb,  and  the  amount  thereof  paid,  at  certain  specified  periods,  '- 
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in  certain  specified  proportions ;  and  that  the  remainder  of  such  certi- 
ficates should  not  he  paid  until  three  months  after  the  architect  ahoald 
have  certified  the  completion  of  the  work  to  his  satisfaction,  when  one 
half  of  the  remainder  should  he  paid,  and  the  balance  at  the  end  of  tweWe 
months ;  and  that  the  defendants  had  paid  to  the  plaintiffs  all  amotiiita 
certified  by  the  architect  to  be  due  to  them ;  but  that  no  certificate 
from  the  architect,  entitling  them  to  have  the  moneys  claimed  in  the 
first  count,  had  ever  been  produced  to  the  defendants,  or  made  by  the 
architect, — ^fifthly,  that  the  works  were  not  completed  according  to  the 
drawings  and  specifications,  or  any  alterations  made  under  the  agree- 
ment,— sixthly,  that,  by  the  conditions,  it  was  provided,  that,  in  emae 
of  dispute  or  difference  of  opinion  between  the  plaintiflii  and  the  defend- 
ants relating  to  the  said  contract  and  conditions,  or  the  said  buildings 
and  works,  such  dispute  or  difference  should  be  settled  by  the  said 
architect,  whose  decision  should  be  final;  that  a  dispute  did  arise 
between  the  plaintiffs  and  the  defendants  as  to  the  sum  which  was  due 
and  payable  to  the  plaintiffs  under  the  contract  and  conditions ;  and 
that  the  architect  decided  that  8988{.  8t.  6|i2.,  and  no  more,  was  due 
aud  payable  to  the  plaintiffs,  which  sum  the  defendants  before  action 
brought  had  paid  to  the  plaintiffs, — seventhly  (to  the  residue  of  the  decla- 
ration), never  indebted, — eighthly  (to  the  whole  declaration),  payment, 
— ninthly  (to  the  whole  declaration),  a  set-off. 

Fieldj  on  a  former  day  in  this  term, — tissue  not  having  been  joined, — 
on  the  part  of  the  defendants,  obtained  a  rule  calling  upon  the  plain- 
tiffs to  show  cause  why  the  venue,  which  was  laid  in  London,  should 
not  be  changed  to  the  Warwick  division  of  the  county  of  Warwick.  The 
*4.o^i  *ftfiidftvi^  upon  which  the  motion  was  founded,  stated,  that  the 
^  plaintiffs  lived  and  carried  on  their  businese  in  the  county  of 
Warwick,  and,  as  the  deponent  had  been  informed,  and  believed,  all  or 
by  far  the  greater  number  of  the  witnesses  whom  they  would  probably 
call  in  support  of  their  case,  lived  in  or  near  Birmingham ;  that  the 
deponent  was  advised,  and  verily  believed,  that  the  defendants  had  a 
good  defence  to  the  action  upon  the  merits,  and  that  it  would  be 
necessary  to  call,  on  the  trial  thereof,  to  establish  such  defence,  at 
least  thirteen  witnesses,  all  of  whom  respectively  lived  in  or  near 
Birmingham,  and  none  of  whom  lived  in  or  near  London ;  that,  if  the 
cause  were  tried  in  London,  the  costs  thereof  would,  for  the  reasons 
aforesaid,  be  very  far  greater  than  if  the  trial  took  place  in  the  eon&ty 
of  Warwick ;  and  that  such  last-mentioned  county  was  in  every  other 
respect  also  the  most  convenient  and  fitting  county  for  such  trial  to  be 
had  in. 

Syle$y  Serjt.,  now  showed  cause,  upon  an  affidavit  of  one  of  the  plun- 
tiffs,  stating,  amongst  other  things,  that  a  great  portion  of  the  evidence 
to  support  the  plaintiff's  case  was  documentary,  and  that  the  witnesses 
on  their  part  were  few  in  numberi  not  exceeding  three  or  four ;  that  tke 
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erection  of  the  gaol,  and  the  works  connected  therewith,  were  con- 
dacted,  on  the  part  of  the  plaintiifB,  by  the  deponent  and  the  other 
plaintiff,  and  by  a  foreman  employed  by  them,  and  the  same  were  under 
the  supervision  of  an  architect  and  a  clerk  of  the  works  on  the  part  of 
the  defendants,  and  which  said  witnesses  could,  as  the  deponent  believed, 
give  evidence  as  to  the  whole  or  nearly  the  whole  of  the  work  for  which 
the  action  was  brought ;  that  the  deponent  was  advised,  and  believed,  that 
the  issues  in  fact  raised  by  the  defendant's  several  pleas  were  very  simple 
in  evidence,  and  were  within  the  knowledge  of  the  before-mentioned  parties 
as  ^witnesses,  and  that  the  principal  points  raised  by  the  pleas  r^AOA 
were  issues  in  law ;  that  the  cause,  from  its  nature,  would  in  all  ^ 
probability  be  referred ;  that  the  set-off  claimed  by  the  defendants  under 
the  ninth  plea,  was,  as  stated  in  their  particular  of  set-off,  a  sum  of 
2W0L  for  alleged  liquidated  damages  for  the  alleged  non-completion  of 
the  works  within  the  time  prescribed  by  the  contract ;  that  the  course 
pursued  by  the  defendants  in  the  town  council  of  the  borough  had  ex- 
cited a  prejudice  against  the  claim  of  the  plaintiffs  in  the  council  and 
in  the  borough,  and  in  its  neighbourhood ;  that  the  jury  for  the  War- 
wick division  of  the  county  of  Warwick  are  taken  from  the  said  borough 
(of  Birmingham)  and  its  neighbourhood,  as  well  as  from  other  places,  and 
that,  if  the  cause  were  tried  at  Warwick,  the  jury  would  in  all  proba- 
bility be  composed  of  parties  either  in  or  connected  with  the  corpora- 
tion, and  who  therefore  were  parties  directly  interested  on  behalf  of  the 
defendants,  and  against  the  claim  of  the  plaintiib,  and  therefore  the 
plaintiflSi  could  not  have  a  fair  and  impartial  trial  if  the  cause  were 
tried  at  Warwick,  but  which  they  would  have  if  the  same  were  tried  in 
Loudon,  or  even  at  the  assise  town  of  an  adjoining  county 

The  learned  Serjeant  submitted,  that,  under  the  old  practice,  the 
▼enne  could  not  be  changed  in  an  action  upon  a  specialty, — Mondel  v. 
Steele,  8  M.  &  W.  640  ;t  and  that  the  new  rule,— rule  18  of  Hilary  Term, 
1863,  which  provides  that  <<  no  venue  shall  be  changed  without  a  special 
order  of  the  court  or  a  judge,  unless  by  consent  of  the  parties," — had 
made  no  alteration  in  this  respect.  [Jrryis,  C*  J. — ^This  is  not  an 
application  founded  upon  the  common  affidavit.]  The  only  real  ground 
suggested  for  changing  the  venue  here,  is,  that  the  witnesses  live  in 
Warwickshire.  But  it  would  be  a  much  greater  inconvenience  to  the 
plaintifi  to  be  compelled  to  go  to  trial  before  a  jury  they  have  reason 
to  believe  would  be  ^hostile  to  them.  There  is  no  precedent  for  r^^ne 
the  application.  [Jrrvis,  C.  J. — Oh  yes:  on  special  circum-  ^ 
8tance8.(a)]  At  all  events,  the  defendants  should  have  come  earlier. 
[JsRVis,  C.  J. — That  will  be  considered  in  the  costs.] 

Field  was  not  called  upon  to  support  his  rule. 

Per  Curiam. — The  court  are  of  opinion  that  the  rule  should  be  made 

(a)  8m  Raratden  «.  Skipp,  13  0.  B.  001  (E.  C.  L.  R.  Tol.  70),  Clolae  «.  BnMUej,  13  0.  B.  004 
ud  B«gf  «.  Forbeib  II  0.  B.  Oii. 

2b2 
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absolute,  on  payment  of  the  costs  of  the  application,  and  also  of  soch 
costs  as  may  have  been  rendered  useless  by  the  change  of  venae. 

Rale  accordingly. 


In  the  Matter  of  the  Arbitration  between  JAMES  PIKE  and 

SAMUEL  NEWMAN. 

PIKE  V.  NEWMAN.    Jan.  22. 

Two  aoUonf  of  A.  v.  B.,  and  B.  v.  A.»  and  all  matten  in  difference  between  the  parties  were 
referred,  the  ooile  of  the  referenee  and  award  at  to  lAe  tnd  aetiont  to  be  in  the  diseretioB  of 
the  arbitrator.  The  award  found  that  there  was  dae  from  B.  to  A.  btL  !$•,,  and  directed  that 
B.  should  bear  hie  own  coita  in  the  action  bronght  by  him  againat  A.,  and  also  A-'a  eosta  of 
that  action ;  that  A.  was  entitled  to  reoorer  b2L  18«.  in  the  action  bronght  by  him  agunst  B., 
and  that  B.  should  pay  that  aum,  on  demand,  to  A.»  together  with  A/a  eosta  of  the  aetioa ;  and 
that  each  |iarty  should  bear  his  own  costs  of  the  reference,  and  half  the  expense  of  the  award. 

The  action  of  B.  e.  A.  had  not  proceeded  beyond  the  writ,  and  consequently  there  were  no  eo«ti 
due  therein  to  A. 

The  agreement  of  reference  baring  been  made  a  rale  of  court, — the  rule  being  intituled  "  In  the 
matter  of  the  arbitration  between  A.  and  B.:  A.  e.  B.," — and  the  522.  18*.  and  taxed  cotu  of 
the  action  of  A.  v.  B.,  baring  been  duly  demanded,  the  court  granted  an  attachment  against 
B.  for  non-payment  of  those  two  sums. 

By  agreement  of  the  15th  of  April,  1853,  between  Pike  and  New- 
man,— reciting  that  Pike  claimed  to  be  entitled  to  the  sam  of  239Z.  6«. 
id.  from  Newman  for  work  done  and  goods  supplied  to  or  for  him,  and 
had  commenced  an  action  in  this  court  in  respect  thereof;  and  that 
*4961  ^^^^'^^  claimed  to  be  entitled  to  284Z.  4t.  4d.  *from  Pike  for 
-^  work  done  and  goods  supplied  to  or  for  him,  and  had  also  com- 
menced an  action  in  this  court  in  respect  thereof, — it  was  agreed  that 
<(  the  matters  in  dispute  in  the  said  oetionM  re$pectivelyy  or  in  any  way 
relating  thereto,  or  arising  out  of  the  same,  and  all  other  matters  and 
transactions  whatsoever  (if  any)  in  difference  between  the  said  parties,  and 
all  claims  and  demands  whatsoever  which  either  of  the  said  parties  had 
or  claimed  against  the  other  of  them,'*  should  be  referred  to  two  arbi* 
trators  named,  or  an  umpire, — the  costs,  charges,  and  expenses,  as  well 
of  and  relating  to  the  said  reference  and  award,  a$  to  the  $aid  actions 
reepeetiveltfy  to  be  in  the  discretion  of  the  said  arbitrators  or  umpire. 

The  award  was  made  by  the  umpire  on  the  15th  of  October,  185S, 
who  found  that  there  was  due  and  owing  by  Newman  to  Pike,  upon 
balance  of  account  between  them,  upon  taking  into  consideration  all 
matters  in  dispute  in  the  $aid  aetiane  reepeetively^  and  all  claims  and 
demands  and  all  other  matters  and  transactions  in  difference  between 
them,  521.  18t.  He  farther  awarded  that  Newman  should  bear  and  pay 
his  own  costs  and  charges  by  him  expended  and  incurred  in  the  action 
instituted  by  him  against  Pike,  and  that  he  should  also,  on  demand, 
pay  to  Pike  the  costs  incurred  by  Pike  about  his  defence  to  the  said 
action ;  such  costs  to  be  taxed ;  and  that  no  further  proceedings  be  bad 
ar  taken  in  the  said  action,  save  and  excent  such  proceedings  (if  any) 
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as  might  be  necessary  for  enforcing  payment  of  the  costs  so  awarded  to 
Pike.  He  farther  awarded  that  Pike  was  entitled  to  recover  in  the 
action  brought  by  him  against  Newman,  the  sum  of  62Z.  18^.,  and  no 
more,  and  that  Newman  should,  on  demand,  pay  that  sum  to  Pike, 
together  with  Pike's  costs  of  that  action,  to  be  taxed,  and  that  no  far- 
ther proceedings  should  be  had  in  such  action,  save  and  except  such 
proceedings  (if  any)  as  might  be  necessary  for  enforcing  payment  of 
such  *8am  of  521.  18«.,  together  with  such  costs :  and  that  each  r^Aoj 
party  should  bear  his  own  costs  of  the  reference,  and  half  the  ^ 
expense  of  the  award. 

The  agreement  of  reference  having  been  made  a  rule  of  court,  and 
the  sum  awarded  and  the  cost  (which  were  taxed  at  29L  6«.)  duly 
demanded, 

TAruppj  on  a  former  day  in  this  term,  moved  for  an  attachment 
against  Newman  for  non-payment  of  the  several  sums  of  52Z.  18«.  and 
291.  68.  pursuant  to  the  award.  The  rule  making  the  agreement  a  rule 
of  court  was  intituled  <<In  the  Matter  of  the  Arbitration  between 
James  Pike  and  Samuel  Newman, — Pike  v.  Newman,"  making  no  men- 
tion of  the  action  of  Newman  v.  Pike.  It  appeared,  however,  that  this 
latter  action  had  not  proceeded  beyond  the  writ,  and  consequently  there 
could  be  no  costs  therein  to  Pike. 

A  rule  nisi  was  granted,  and,  no  cause  being  shown,  was  now  made 

Absolute. 


♦WOOD  V.  THE  GOVERNOR  AND  COMPANY  OF  COP-  ^^.^^ 

PER  MINERS  IN  ENGLAND.         L  ^^^ 

By  aa  agr«emeiit  nnder  teal,  bearing  data  the  SIst  of  July,  1847,  and  expreMed  to  be  made 
between  the  defendants  of  the  one  part  and  the  plaintiff  of  the  other  part, — ^reciting,  amongat 
other  things,  that  the  plaintiff  had  erected  a  factory,  worki,  and  buildings  on  part  of  a  piece 
of  land  belonging  to  the  defendants,  for  the  porpose  of  carrying  on  the  mann&etnre  of  patent 
fnel;  that  the  defendants  had  advanced  to  the  plaintiff,  for  and  towards  the  erection  and 
completion  of  the  said  factory,  works,  and  buildings,  and  the  machinery  therein,  2500/. ;  nnd 
that  the  defendants  had  agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the  manufactory 
and  buildings,  ^.,  to  the  plaintiff,  and  to  enter  into  certain  other  arrangements  for  the  supply 
of  coal  for  the  said  manufactory,  and  otherwise,  on  the  terms  and  conditions  in  the  agreement 
mentioned, — it  was  agreed  between  them,  amongst  other  things, — 1.  that  the  defendants 
aboald  grant  a  lease  of  the  said  piece  of  land,  with  the  mannfaetory,  buildings,  and  machinery 
thereon,  to  the  plaintiff,  for  the  term  of  twelve  years  (Vom  the  25th  of  March  then  last,  at  a 
peppercorn  rent;  that,  immediately  upon  such  lease  being  so  granted  by  the  defendants,  the 
plaintiff  should  execute  an  assignment  thereof  by  way  of  mortgage  to  the  defendants,  as  a 
security  for  the  repayment  of  the  said  sum  of  2500/,,  with  interest,  within  seven  years,  such 
mortgage  to  contain  a  power  of  sale,  and  all  other  usual  powers, — 3.  that  all  the  eoaU  eon- 
ammed  by  tkt  plaintiff  for  the  purposes  of  bis  manufacture  during  lA«  aaid  term  of  twelve  yean, 
ekmdd  be  purekaeed  of  the  defendantt,  provided  the  de/endante  eould  and  ehonld  eupply  him 
with  the  quantity  that  ehould  from  time  to  time  be  required  by  him,  or  to  such  extent  as  the 
defendants  could  supply,  at  a  certain  prico ;  and  that  the  plaintiff  should  use  no  other  coal  at 
the  said  fiutory  during  the  eaid  term,  than  that  which  was  purchased  of  the  defendants,  except 
in  the  event  of  the  pluntiff  requiring  more  small  coal  than  the  defendants  could  and  should 
supply  him  with ;  in  which  case  the  plaintiff  was  to  be  at  liberty  to  purchase  and  consume  coal 
Aot  being  the  defendants'  eoal,— 4.  that  the  de/tudamU  ehould  mot  be  compelled  to  •npply  moi  e 
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ikan  500  tont  per  weekf  aad  that,  io  eaM  the  defendants  should,  from  somo  sabtUntUl 
he  unable  to  lupply  imall  coal  to  the  extent  agreed  upon,  the  defendants  should  give  the  plais* 
tiffs  six  months'  notice  of  soch  their  inabilitj,  and  in  such  case  the  plaintiff  should  be  at 
libertj  to  obtain  bis  supplj  of  coal,  or  the  excess  be/ond  the  qnantitj  the  defendaals  roaU 
supply,  from  anj  other  soaree, — 10.  that  the  plaintiff  should  not  take  doim  or  remore  tk« 
manufactory  and  premises  so  erected  and  built,  or  the  machinery  in  and  about  the  same,  bat 
that  such  buildings,  ereetions,  and  machinery  should  be  and  remain  as  a  security  to  the  defcsMl. 
ants  for  all  moneys  that  should  at  any  time  be  owing  to  them,  oither  on  aeeount  of  adTsai 
incident  to  the  erection  of  such  buildings  and  machinery,  or  for  advanees  made  upon 
factured  fuel«  if  any,  or  for  moneys  that  should  be  due  in  respect  of  coals  supplied,  or  j 
account  whatsoerer  under  or  by  Tirtue  of  the  agreement, — 1 1.  that»  in  the  lease  to  be  granlsd  t* 
the  plaintiff,  a  covenant  for  title  should  be  inserted,  on  the  part  of  the  defendants,  and  also  eoT«w 
nants  on  the  part  of  the  plaintiff,  that  the  premises  should  not  be  used  for  any  other  purpose 
than  for  the  manufacture  of  patont-fuel,  or  underlet  or  assigned  without  the  eoascnt  of  tba 
lessors, — 12.  tha^  in  case  the  plaintiff  should  ceaso  to  use  and  consume  the  small  coal  of  tha 
defendants,  by  reason  of  their  inability  to  supply  him  therewith  os  hereinbefore  mentioned  and 
agreed,  or  otherwise  howsoerer,  and  the  plaintiff  should  eontinaa  in  the  oceupatioD  of  tba 
premises,  the  plaintiff  should  pay  to  the  defendants  a  rent  or  sum  of  100^  per  annum  daiiaig 
the  then  continuance  of  that  agreement,  such  rent  to  commence  within  six  monUis  after  tha 
plaintiff  should  so  cease  to  use  and  consume  the  small  coal  of  the  defmdaato  as  aforesaid, — 13. 
that  the  said  agreement,  to  be  determinable  as  aforesaid,  should  continue  for  the  tai^  of 
twelve  years  from  the  dato  thereof,  and  that,  at  the  expiration  of  the  said  torm  of  twelve  jmu9 
from  the  date  thereof,  if  the  plaintiff  should  so  elect  and  detormine,  and  of  such  election  or 
detormination  should  give  one  month's  notice  in  writing  to  the  defendants,  the  defenduila 
should  pay  to  the  plaintiff  the  then  value  of  the  machinery  and  fixtures,  such  value  to  ba 
ascertained  by  arbitration,  in  the  manner  therein  mentioned. 

In  an  action  upon  this  agreement,  the  declaration  alleged  a  breaeh  of  the  defendants'  impBad 
covenant  to  deliver  to  the  plaintiff  600  tons  of  eoals  weekly,  although  he  was  ready  to 
and  to  pay  for  the  same,  and  although  the  defendants  were  not  unable  from  any 
cause  so  to  supply  the  same. 

The  defendants  pleaded, — first,  setting  out  the  agreement  verhatim,  that  no  lease  of  the  said 
of  land,  with  the  manufactory,  buildings,  and  machinery  thereon,  had  ever  been  granted  by  tha 
defendants  to  the  plaintiff, — thirdly,  that,  from  the  day  of  the  alleged  breach  until  the  ooai- 
mencement  of  the  action,  the  defendants  were  prevented  by  a  substantial  cause  from  supplying 
the  coal  to  the  plaintiff  according  to  the  agreement, — fourthly,  that,  before  the  day  of  tba 
alleged  breach,  and  from  thence  until  the  commencement  of  the  suit,  the  plaintiff  almndoBed 
and  ceased  to  carry  on  in  the  said  factory  the  manufaotare  of  the  said  patent-fuel  in  tha 
agreement  mentioned,  such  abondonment  and  cessation  of  the  said  mani^actnre  not  betiif 
caused  by  or  through  the  non -delivery  of  coal  by  the  defendants  to  the  pluntifl,  or  by  any 
other  breach  of  the  agreement  by  the  defendants, — fifthly,  that  the  defendants  did  supply  tha 
plaintiff  with  all  such  quantities  of  coal  as  were  requfared  of  them  by  the  plaintiff  to  he  delivarsd 
to  him  for  the  purposes  of  the  said  manufacture,— eixthly,  as  to  so  much  of  the  daim  of  tha 
plaintiff  as  related  to  that  part  of  the  breach  which  extended  from  the  24th  of  January  in  tha 
declaration  mentioned,  to  the  24th  of  July,  1851,  being  the  day  of  the  passing  of  **  The  Govataer 
and  Company  of  Copper  Miners'  Act,  1851,"  that,  in  respeet  of  so  much  of  the  said  chum,  tha 
plaintiff,  at  Uie  Ume  of  the  passing  of  the  said  act,  was  a  present  creditor  and  claimant  agaiaat 
the  defendants  within  the  meaning  and  intent  of  the  said  act ;  and  that,  after  the  paning  of 
the  said  act,  and  before  the  commencement  of  the  suit,  the  lands,  4a.,  and  affects  mentioaed 
in  the  said  act,  and  comprised  in  the  mortgage  security  in  the  said  act  recited,  were,  under 
the  provisions  of  the  act,  duly  reconveyed  to  the  defendants  by  the  Bank  of  Bngland : — 

1.  Held,  on  demurrer, — first,  that  the  defendants  had  by  the  agreement  eoataaaled  to  gtaatalesaa 
to  the  plaintiff,  and  to  supply  him  with  the  stipulated  quantity  of  coals  for  a  period  of  tweira 
years ;  and  that  the  granting  of  the  lease  was  not  a  condition  precedent  to  their  liabOity  to 
perform  their  covenant  to  supply  the  coals,  and  consequently  that  the  plaintiff  was  entitled 
to  judgment  on  the  first  plea : 

2.  Secondly,  that  the  insbility  of  the  defendanis  to  supply  the  coals  from  any  snbstontial  cause, 
was  no  defence,  unless  six  months*  notice  of  such  inability  was  given,  according  to  the  stipala- 
tion  in  the  fourth  clause  of  the  agreement:  and  therefore  that  the  plaintiff  was  entitled  to 
judgment  on  the  third  plea : 

3.  Thirdly,  that  the  defendants'  covenant  was  limited  to  the  supply  of  coals  for  the  purpose  ef  tka 
manufacture  of  patent-fuel,  and  therefore  that  they  were  entitled  to  jadgnaat  on  the  foaith 
and  fifth  pleas. 

4.  By  an  act  (14  4  15  Vict  c.  cv.)  for  facilitating  the  settlement  of  the  affairs  of  the  Copptr 
Hinen'  Company,  it  was  reaitod,  amongst  other  things,  that  the  dafendants,  beiag  Is  a  sttts  ef 
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p9§i  peenniary  •mbamMmeiit^  were  deeironf  of  arranging  their  aflain,  and  distiibnting  their 
aftets  rateably  among  their  creditors;  that  the  Banlc  of  England  had  adraneed  large  flams,  and 
were  mortgageet  in  possession  of  a  considerable  portion  of  the  defendants'  property,  with  the 
voal  powers  of  sale ;  thai  there  waa  alao  a  large  class  of  erediton  by  debentores,  loan  notei^ 
and  promissory  notes;  that  a  suit  in  Chancery  had  been  institoted  by  the  Bank  against  the 
defendants,  and  it  was  referred  to  the  master  to  take  an  aecoant  of  all  the  debts,  liabilitlesy 
and  engagemente  of  the  defendants,  and  to  asoertain  wliat  erediton  were  entitled  to  the  beaeii 
of  the  trast-deeds  which  had  been  eiecoted  by  the  defendants;  that  the  Bank  had  beea 
tuable  to  sell  the  property  mortgaged,  and  were  willing  to  give  np  possession,  upon  terms 
adrantageons  to  tha  defendants ;  and  that  a  very  large  majority  of  the  holders  of  debentures, 
prniieanrjr  aoles,  and  loan  notes  of  the  defendants,  and  of  the  erediton  of  the  dcfendantip 
were  willing  to  compound  for  their  elaims  on  the  defendants^  and  to  accept  payment  of  sneh 
eomposition  in  stock  of  the  company  as  in  the  act  set  fbrth.  After  rarions  proTisions  for 
sanying  out  the  contenplated  arrangement,  it  was  enacted  by  s.  SS,  that»  on  the  reeonreyanea 
to  the  said  GtoTemor  and  Company  of  Copper  Minen  in  England,  from  ih%  Bank  of  England, 
of  the  lands,  Ac,  and  effects  comprised  in  the  said  recited  mortgage  security,  or  any  part 
thereof,  in  pnrsvanee  of  any  arrangement  to  be  made  between  them,  the  said  lands,  Ac,  and 
efectSy  or  the  part  thereof  comprised  in  sneh  reconTcyanee,  should,  notwithstanding  the  oon« 
tinuance  of  the  trusts  of  the  said  neited  indentures  of,  Ac,  or  of  the  said  suit.  Test  in  the  said 
Ooremor  and  Company  of  Copper  Minen  in  England ;  and  that,  subject  and  without  prejudice, 
as  to  the  said  lands,  Ac,  and  effeeti,  to  any  such  arrangement,  all  property  and  effeeta 
whatsoeTor,  to  be  held,  possessed,  and  acquired  by  the  said  Goremor  and  Company  of  Copper 
Minen  in  England,  should  be  held  and  enjoyed  by  them  fned  and  discharged  from  all  rights, 
claims,  and  remedies  whatsoerer  by  or  on  the  part  of  any  holder  of  any  debentures,  promissory 
notes,  or  loan  notes  of  the  said  Goremor  and  Company  of  Copper  Minen  in  England  thereto^ 
fon  issued,  or  on  the  part  of  any  other  pnsent  ertditor  or  claimant  against  the  said  OoTcmor 
aad  Company  upon  any  account  whatsoerer,  except  any  claim,  Ac,  of  the  Bank  of  England 
which  might  be  mentioned  in  aneh  reoonTcyanee  as  reserred  to  or  ntained  by  the  Bank : — 
Held,  that  the  22d  seetion  did  not  include  the  daim  of  the  plaintiff  in  this  action ;  for,  that  the 
"  creditor  or  claimant"  in  that  section  must  be  a  person  having  a  debt  or  liquidated  demand 
against  the  oompany ;  and  that  those  worda  eonld  not  by  any  fair  eonstruetion  include  a  penon 
baring  »  right  of  action  for  a  breach  of  a  eorenant  like  that  in  question ;  and,  consequently, 
that  the  plaintiff  was  entitled  to  Judgment  on  the  demurrer  to  the  sixth  plea. 

The  declaration  stated,  that,  on  the  2l8t  of  Jaly^  1847,  by  a  certain 
agreement  in  writing  made  between  '''the  defendants  of  the  one  r^AOQ 
part,  and  the  plaintiff  of  the  other  part,  and  sealed  with  the  *- 
common  seal  of  the  said  company, — ^after  reciting,  amongst  other 
things,  that  the  plaintiff  bad  erected  a  factory,  works,  and  buildings 
on  part  of  a  certain  piece  of  land  belonging  to  the  '^'defendants  r^Aork 
at  Port  Talbot,  in  the  county  of  Qlamorgan,  for  the  purpose  of  ^ 
carrying  on  the  manufacture  of  patent-fuel ;  and  that  the  defendants 
had  agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the  manu* 
factory  and  buildings,  and  other  the  premises,  to  the  plaintiff,  and  to 
enter  into  certain  other  arrangements  for  the  supply  of  coal  for  the 
said  manufactory,  and  otherwise,  on  the  terms  and  conditions  in  the 
said  agreement  mentioned, — It  was  agreed  by  and  between  the  plaintiff 
and  the  defendants,  amongst  other  things,  that  the  defendants  should 
grant  a  lease  of  the  said  piece  of  land,  with  the  manufactory,  build* 
iogs,  and  machinery  thereon,  to  the  plaintiff,  for  the  term  of  twelve 
years  from  the  25th  of  March  then  last,  at  a  pepper-corn  rent ;  that 
all  the  coals  consumed  and  used  by  the  plaintiff  for  the  purpose  of  his 
said  manufacture  during  the  said  term  of  twelve  years  should  be  bought 
and  purchased  of  the  defendants,  ^provided  the  defendants  could  r^i^o^ 
and  should  supply  him  with  the  quantity  that  should  from  time  ^ 

VOL.  XIV. — as 
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to  time  be  required  by  the  plaintiff,  or  to  such  extent  as  the  sud 
defendants  could  supply ;  and  that  the  defendants  should  charge  for  the 
Bsme  at  and  after  the  rate  of  8«.  10(2.  per  ton,  delivered  over  the  weigh- 
bridge on  the  premises  of  the  plaintiff  at  Port  Talbot  aforesaid,  and  no 
more, — ^the  said  coal  to  be  that  which  was  clean  and  good  for  the  pur- 
pose of  manufacturing  steam-fuel,  and  to  be  that  known  as  small  coal 
unscreened,  unless  passed  through  a  screen  of  longitudinal  bars  not  less 
than  four  inches  apart ;  and  that  the  plaintiff  should  use  and  consume 
no  other  coal  at  the  said  factory  during  the  said  term  than  that  bought 
and  purchased  of  the  defendants,  excepting,  nevertheless,  in  the  erent 
of  the  plaintiff  requiring  more  small  coal  than  the  defendants  could 
and  should  supply  him  with,  and  excepting,  nevertheless,  for  the  pur- 
pose of  making  experiments  in  the  manufacture  of  fuel,  in  which  case 
the  plaintiff  was  to  be  at  liberty  to  purchase  and  consume  coal  not 
being  the  defendants'  coal ;  such  purchase  and  consumption  of  coal  for 
the  purpose  of  experiment  not  to  exceed  fifty  tons  in  quantity  from  any 
six  coUeries  in  any  one  year.  And  it  was  thereby  further  agreed  by 
and  between  the  plaintiff  and  the  defendants,  that  the  defendants  should 
not  be  compelled  to  supply  more  than  500  tons  per  week,  and  that,  in 
case  the  defendants  should,  from  some  substantial  cause,  be  unable  to 
supply  small  coal  to  the  extent  agreed  upon,  the  defendants  should  give 
to  the  plaintiff  six  months'  notice  of  such  their  inability ;  and,  in  such 
case,  the  plaintiff  should  be  at  liberty  to  obtain  his  supply  of  coal,  or 
the  excess  beyond  the  quantity  the  said  company  could  supply,  from 
any  other  source :  And  the  said  agreement  was  made  determinable  on 
certain  events  therein  mentioned,  and,  subject  thereto,  was  to  continue 

*d^91  ^^^  ^^^  *®''™  ^^  twelve  years  from  the  date  thereof:  *  Averment, 
-'  that,  although,  at  all  times  after  the  making  of  the  said  agree- 
ment, the  plaintiff  was  ready  and  willing  to  receive  from  the  defendants, 
and  required  the  defendants  to  deliver  to  him,  500  tons  of  the  said 
small  coals  per  week,  and  although  the  defendants  were  not  unable 
from  any  substantial  cause  so  to  supply  the  same,  or  any  part  thereof, 
and  although  the  plaintiff  had  done  all  things  on  his  part  to  entitle  him 
to  have  the  said  500  tons  of  small  coals  per  week  delivered  to  him ;  jet 
the  defendants  did  not  nor  would,  after  the  making,  and  during  the  con- 
tinuance, of  the  said  agreement,  deliver  to  the  plaintiff  500  tons  of  the 
said  small  coals  per  week ;  but,  on  the  contrary  thereof,  although,  after 
the  making,  and  during  the  continuance,  of  the  said  agreement,  in  each 
of  the  weeks  commencing  with  the  week  which  expired  next  after  the 
24th  of  January,  1848,  until  the  time  of  the  commencement  of  this 
suit,  the  plaintiff  required  the  defendants  to  deliver  to  him  500  tons  of 
the  said  small  coal,  and  during  each  of  those  weeks,  and  during  all  the 
time  aforesaid,  was  ready  and  willing  to  buy  of  the  defendants  those 
quantities  of  the  said  coal  so  required  by  him,  and  to  pay  for  the  same 
at  the  rate  and  price  in  that  behalf  agreed  as  aforesaid|  and  althoagh 
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the  defendants  were  not  nnable  from  any  substantial  cause  so  to  supply 
the  same,  the  defendants  did  not  nor  would,  in  any  or  either  of  those 
weeks,  supply  the  plaintiff  with  500  tons,  or  any  quantity,  of  the  said 
small  coal  according  to  their  covenant  in  that  behalf,  but  therein  made 
default ;  whereby,  and  by  reason  of  the  plaintiff  not  being  able  to  pro« 
cure  the  said  quantities  of  small  coal  elsewhere,  he,  the  plaintiff,  was, 
during  all  the  times  aforesaid,  wholly  prevented  from  carrying  on  the 
said  manufacture  of  the  said  patent-fuel,  and  thereby  lost  and  was 
deprived  of  great  gains  and  profits  which  he  might  and  otherwise  would 
have  obtained  by  carrying  on  the  said  manufacture,  and  was  otherwise 
greatly  damnified,  &c.,  &c* 

*First  plea, — ^that  the  said  agreement  in  the  declaration  men-  r^c^o^ 
tioned  was  and  is  to  the  following  tenor  and  effect, — '''An  agree-  ^ 
ment  made  and  entered  into  the  21st  day  of  July,  1847,  between  The 
Governor  and  Company  of  Copper  Miners  in  England,  of  the  one  part, 
and  Henry  Walker  Wood,  of  Briton  Ferry,  near  Neath,  in  the  county 
of  Glamorgan,  manufacturer  of  fuel,  of  the  other  part :  Whereas  the  said 
Henry  Walker  Wood  has  lately  erected  a  factory,  works,  and  buildings, 
on  part  of  a  certain  piece  of  land  containing  ,  or  thereabouts, 

belonging  to  the  said  governor  and  company,  situate  at  Port  Talbot,  in 
the  county  of  Glamorgan,  South  Wales,  for  the  purpose  of  carrying  on 
the  manufacture  of  patent-fuel :  And  whereas  the  said  governor  and 
company  have  advanced  and  paid  to  the  said  Henry  Walker  Wood,  for 
and  towards  the  erection  and  completion  of  the  said  factory,  works,  and 
buildings,  and  the  machinery  therein,  divers  sums  of  money  amounting 
in  the  whole  to  the  sum  of  25007. :  And  whereas  the  said  governor  and 
company  have  agreed  to  grant  a  lease  of  the  said  piece  of  land,  and  the 
manufactory  and  buildings,  and  other  premises,  to  the  said  Henry  Walker 
Wood,  and  to  enter  into  certain  other  arrangements  for  the  supply  of 
coal  for  the  said  manufactory,  and  otherwise,  on  the  terms  and  conditions 
hereinafter  mentioned :  Now  these  presents  witness,  and  it  is  hereby  agreed 
by  and  between  the  said  parties  in  manner  following,  that  is  to  say :  First, 
That  the  said  governor  and  company  shall  grant  a  lease  of  the  said  plot 
or  parcel  of  land,  with  the  manufactory,  buildings,  and  machinery  thereon, 
to  the  said  Henry  Walker  Wood,  for  the  term  of  twelve  years  from  the 
25th  day  of  March  last,  at  a  pepper-corn  rent :  such  lease  and  counter- 
part thereof  to  be  prepared  at  the  expense  of  the  said  Henry  Walker 
Wood :  That  immediately  upon  such  lease  being  so  granted  by  the  said 
governor  and  company,  he  the  said  Henry  Walker  '''Wood  shall  r^AOA 
execute  an  assignment  thereof  by  way  of  mortgage  to  the  said  ^ 
governor  and  company,  or  their  trustee,  as  a  security  for  the  repayment 
of  the  said  sum  of  2500Z.,  with  interest  after  the  rate  of  5/.  per  cent. 
per  annum,  within  seven  years  from  the  date  thereof,  such  mortgage  to 
contain  a  power  of  sale,  and  all  other  usual  powers. 

*^  Second.  That  the  patent-fuel  manufactured  by  the  said  Henry  Walker 
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Wood,  on  which  he  may  require  an  advance,  shall  from  time  to  time  be 
placed  and  laid  down  upon  a  certain  piece  of  land  which  shall  be  adjoin- 
ing to  the  piece  of  land  hereby  agreed  to  be  demised,  but  divided  oflT  for 
that  purpose,  and  for  the  purpose  next  hereinafter  mentioned,  and  shall 
there  be  and  remain  in  the  possession  of  the  said  governor  and  company 
as  a  security  for  any  moneys  at  any  time  due  and  owing  to  the  said 
governor  and  company  by  the  said  Henry  Walker  Wood,  on  any  accoant 
whatsoever,  excepting  the  said  sum  of  25007.  under  or  by  virtue  of  this 
agreement.  Provided,  nevertheless,  that  such  deposit  of  fuel,  and  BQch 
advance  or  advances,  shall  in  no  way  prevent  or  prejudice  the  sale  of  fnel 
from  time  to  time  by  the  said  Henry  Walker  Wood,  who,  for  that  purpose, 
shall  have  full  liberty  to  ship  or  give  delivery  orders  for  the  same,  the 
said  Henry  Walker  Wood  in  that  event  depositing  or  agreeing  to  deposit 
with  the  said  company  the  cash  or  approved  bills  to  be  received  by  him 
as  the  price  of  or  advance  upon  such  fuel  when  and  as  the  same  shall  be 
sold. 

'^  Third.  That  all  the  coals  consumed  and  used  by  the  said  Henry 
Walker  Wood  for  the  purposes  of  his  manufacture  during  the  said  term 
of  twelve  years,  shall  be  bought  and  purchased  of  the  said  company,  pro- 
vided the  said  company  can  and  shall  supply  him  with  the  quantity  that 
ahall  from  time  to  time  be  required  by  him,  or  to  such  extent  as  the  said 
company  can  supply;  and  that  the  said  company  shall  charge  for  the  same 
^ .  o  .^  at  '*'and  after  the  rate  of  8«.  lOd.  per  ton,  delivered  over  the  weigb- 
-*  bridge  on  the  premises  of  the  said  Henry  Walker  Wood,  at  Port 
Talbot  aforesaid,  and  no  more ;  the  said  coal  to  be  that  which  is  clean  and 
good  for  the  purpose  of  manufacturing  steam-fuel,  and  to  be  that  which 
is  known  as  small  coal  unscreened,  unless  passed  through  a  screen  of 
longitudinal  bars  not  less  than  four  inches  apart ;  and  that  the  said  Henry 
Walker  Wood  shall  use  and  consume  no  other  coal  at  the  said  factory 
during  the  said  term  than  that  which  is  bought  and  purchased  of  the  said 
company,  excepting,  nevertheless,  in  the  event  of  the  said  Henry  Walker 
Wood  requiring  more  small  coal  than  the  said  company  can  and  shall 
supply  him  with,  and  excepting,  nevertheless,  for  the  purpose  of  making 
experiments  in  the  manufacture  of  fuel,  in  which  case  the  said  Henry  W. 
Wood  is  to  be  at  liberty  to  purchase  and  consume  coal  not  being  the  com- 
pany's coal ;  such  purchases  and  consumption  of  coal  for  the  purposes  of 
experiment  not  to  exceed  50  tons  in  quantity  from  any  six  collieries  in 
any  one  year. 

<<  Fourth.  That  the  said  company  shall  not  be  compelled  to  supply 
more  than  500  tons  per  week,  and  that  in  case  the  said  company  shall 
from  some  substantial  cause  be  unable  to  supply  small  coal  to  the  extent 
agreed  upon,  the  said  company  shall  give  to  the  said  Henry  Walker 
Wood  six  months'  notice  of  such  their  inability ;  and  in  such  case  the 
said  Henry  Walker  Wood  shall  be  at  liberty  to  obtain  his  supply  of 
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eom\y  or  the  excess  beyond  the  quantity  the  said  company  can  sopply, 
from  any  other  source. 

«( Fifth.  That  all  coal  supplied  to  the  said  Henry  Walker  Wood  by 
the  said  company,  shall  be  delivered  over  the  weighbridge  erected  at 
Port  Talbot  aforesaid,  at  the  said  patent*fael  works,  at  the  rate  of  8s. 
lOd.  per  ton,  including  the  use  of  trams,  wagons,  haulage,  and  other 
necessary  incidental  expense  to  the  *  weighing-machine,  and  the  r^c^of* 
use  of  trams  from  the  weighing-machine  to  the  manufactory,  such  ^ 
further  haulage  to  be  at  the  expense  of  the  said  Henry  Walker  Wood ; 
and  the  said  Henry  Walker  Wood  shall,  if  he  shall  so  think  fit,  be  at 
liberty  to  pass  the  said  coal  over  a  screen  of  longitudinal  bars  not  less 
than  half  an  inch  apart ;  and  all  coal  which  will  not  pass  through  such 
screen,  shall  be  deemed  rubble  coal,  and  shall  be  taken  back  by  the 
said  governor  and  company  within  fourteen  days  after  notice  in  writing 
shall  have  been  given,  as  next  hereinafter  is  mentioned,  and  paid  for 
by  them  in  cash  at  the  rate  of  1«.  6d.  per  ton,  at  the  periods  hereinafter 
specified  for  the  rendering  accounts  of  all  coal  delivered. 

"Sixth.  That  the  said  company  shall  supply  to  the  said  Henry 
Walker  Wood,  in  lieu  and  in  place  of  the  rubble  coal  so  returned,  free 
of  cost  and  expense  to  him,  an  equal  quantity  of  the  coal  hereby  agreed 
to  be  delivered,  within  fourteen  days  after  notice  in  writing  shall  have 
been  given,  specifying,  as  nearly  as  is  practicable,  the  quantity  so  to  be 
removed ;  and,  in  case  the  said  company  shall  neglect  to  remove  the 
said  rubble  coal,  and  to  replace  the  same  with  such  coal  as  aforesaid, 
within  the  time  aforesaid,  they  shall  pay  to  the  said  Henry  Walker 
Wood  the  sum  of  22.  per  diem,  to  be  recovered  as  liquidated  damages. 

<<  Seventh.  That,  if  the  said  coal  shall  not  be  of  such  quality  of  small 
eoal  as  is  required  by  the  said  Henry  Walker  Wood,  and  fit  for  the 
purposes  of  the  manufacture,  the  same  shall  be  notified  to  the  said  com* 
pany  within  fourteen  days  after  the  same  shall  have  been  delivered, 
otherwise  the  same  shall  be  deemed  and  taken  to  be  good  and  suflBcient 
for  the  purposes,  and  shall  be  charged  for  accordingly :  but,  in  case  the 
said  Henry  Walker  Wood  shall  give  notice  to  the  company,  within  the 
said  period  of  fourteen  days,  that  the  said  coal  is  not  good  and  fit  for 
the  purposes  of  the  manufactory,  then  *the  said  company  shall  r^c^oy 
either  take  back  the  same,  or  shall,  within  seven  days  after  such  ^ 
notice  shall  have  been  delivered,  refer  the  question  to  the  decision  of  an 
individual  to  be  agreed  upon  between  them  and  the  said  Henry  Walker 
Wood,  or,  in  case  they  cannot  agree,  shall  give  the  name  of  a  referee, 
who,  together  with  a  referee  to  be  named  by  the  said  Henry  Walker 
Wood,  or  such  third  party  as  such  two  referees  shall  appoint,  shall 
award  and  determine  whether  such  small  coal  be  good  and  sufficient  for 
the  purpose  of  the  said  manufacture,  and  as  agreed  for ;  and  in  either 
of  the  said  cases  the  said  company  and  the  said  Henry  Walker  Wood 
shall  be  bound  by  such  decision. 

20 
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«<  Eighth.  That  the  said  Henry  Walker  Wood  ahall  be  at  liberty  to 
erect  a  shipping  stage  adjoining  the  said  fuel  mannfactory  on  the  riTer 
Avon,  and  the  said  company  shall  contribate  towards  the  cost  and  ex- 
pense of  erecting  the  same  when  and  after  the  same  shall  have  been 
erected,  a  sum  not  exceeding  502.,  and  shall  also  allow  the  said  Henry 
Walker  Wood  for  the  purpose  of  shipping  patent*fuel,  or  receiving  piteh, 
to  make  use  of  some  one  of  their  shipping  stages  and  weighing-machbes 
in  regular  turn,  according  to  the  Stemming  list,  due  diligence  being  at 
all  times  used  on  the  float  at  Port  Talbot  aforesaid,  free  of  charge. 

<<  Ninth.  That  the  account  for  all  coals  delivered  by  the  company  to 
the  said  Henry  Walker  Wood  after  the  rate  of  8t.  lOd.  per  ton,  shsll 
be  rendered  to  the  said  Henry  Walker  Wood  every  three  months,  ind 
shall  include  all  coals  delivered  during  that  period,  and  if  no  objection 
be  stated  to  such  account  within  ten  days  after  the  same  shall  bare 
been  delivered,  the  same  shall  be  taken  (errors  excepted)  as  a  correct 
account,  and  the  said  Henry  Walker  Wood  shall  be  debited  on  the  tenth 
day  of  the  succeeding  month,  with  the  amount  found  to  be  due  to  the 
i^AOQ-i  ^^^  company  upon  such  account ;  and  the  '''said  Henry  Walker 
-'  Wood  shall  thereupon  accept  the  drafts  or  bills  of  the  said  com- 
pany to  the  amount  so  appearing  due,  such  bills  or  drafts  including 
interest  at  &L  per  cent.,  and  to  be  drawn  at  not  less  than  twelve 
months'  date. 

<<  Tenth.  That  the  said  Henry  Walker  Wood  shall  not  take  down  or 
remove  the  said  manufactory  and  premises  so  erected  and  built  as  afore- 
said, or  the  machinery  in  and  about  the  same ;  but  that  such  buildings, 
erections,  and  machinery  shall  be  and  remain  as  a  security  to  the  said 
company  for  all  moneys  that  shall  at  any  time  be  due  or  owing  to  them, 
either  on  account  of  advances  incident  to  the  erection  of  such  boQdings 
and  machinery,  or  for  advances  made  upon  manufactured  fuel,  if  any, 
or  for  moneys  that  shall  be  due  in  respect  of  coals  supplied,  or  any  other 
account  whatever  under  or  by  virtue  of  this  agreement.  Provided  always, 
nevertheless,  that,  upon  the  said  Henry  Walker  Wood  paying  or  secor- 
ing  any  balance  that  may  at  any  time  during  the  continuance,  or  at  the 
determination,  of  this  agreement,  be  due  from  the  said  Henry  Walker 
Wood  to  the  said  company,  the  said  company  shall,  if  required  so  to  do 
by  the  said  Henry  Walker  Wood,  take  at  a  valuation  to  be  made  by  a 
referee  or  referees  so  to  be  chosen  as  aforesaid,  the  machinery  and  fix- 
tures of  and  upon  the  said  manufactory  and  premises. 

<<  Eleventh.  That,  in  the  lease  to  be  granted  to  the  said  Henry 
Walker  Wood,  a  covenant  for  title  shall  be  inserted  on  the  part  of  the 
said  company ;  and  covenants  shall  be  inserted  on  the  part  of  the  said 
Henry  Walker  Wood,  that  the  premises  so  to  be  leased  shall  not  be 
used  for  any  other  purpose  or  purposes  than  that  for  the  manufacture 
of  patent-fuel ;  and  that  the  said  Henry  Walker  Wood  shall  not  under 
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let  or  assign  the  said  premises,  or  any  part  thereof,  without  the  consent 
of  the  said  company,  such  consent  not  being  unreasonably  withheld. 

*"  Twelfth.  That,  in  case  the  said  Henry  Walker  Wood  shall  r^ir^qq 
cease  to  use  and  consume  the  small  coal  of  the  said  company,  '- 
by  reason  of  their  inability  to  supply  him  therewith  as  hereinbefore 
mentioned  and  agreed,  or  otherwise  howsoever,  and  the  said  Henry 
Walker  Wood  shall  continue  in  the  occupation  of  the  said  premises,  the 
aaid  Henry  Walker  Wood  shall  pay  to  the  said  company  a  rent  or  sum 
of  1002.  per  annum  during  the  then  continuance  of  this  agreement, 
such  rent  to  commence  within  six  months  after  the  said  Henry  Walker 
Wood  shall  so  cease  to  use  and  consume  the  small  coal  of  the  said  com- 
pany as  aforesaid. 

«  Thirteenth.  That  the  said  agreement,  to  be  determinable  as  afore- 
said, shall  continue  for  the  term  of  twelve  years  from  the  date  hereof, 
ajid,  that  at  the  expiration  of  the  said  term  of  twelve  years  from  the 
date  hereof,  if  the  said  Henry  W.  Wood  shall  so  elect  and  determine, 
and  of  such  election  or  determination  shall  give  one  month's  notice  in 
writing  to  the  said  company,  but  not  otherwise,  the  said  company  shall 
pay  or  allow  to  the  said  Henry  W.  Wood  the  then  value  of  the  machinery 
and  fixtures,  such  value  to  be  ascertained  by  arbitration  in  the  manner 
h'jreinafter  mentioned;  provided  also,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  parties  hereto,  that,  if  at  any  time 
during  the  continuance  of  this  agreement  any  disputes  or  differences 
shall  arise  between  the  said  parties,  respecting  any  clause,  matter,  or 
thing  herein  contained,  or  relating  to  the  premises,  or  otherwise  arising 
out  of  this  agreement,  the  same  shall  be  referred  to  the  arbitration  of 
two  indifferent  persons,  one  to  be  chosen  by  each  party,  and  the  deci- 
sion or  award  in  writing  of  such  arbitrators,  in  case  they  shall  agree 
upon  the  matters  in  dispute,  or  of  their  umpire,  which  they  are  hereby 
authorized  to  appoint,  in  case  they  shall  differ,  shall  be  binding  and 
conclusive  on  the  said  parties  thereto,  provided  such  award,  whether  by 
*the  arbitrators  or  their  umpire,  shall  be  in  writing,  and  be  de-  r^^AAti 
livered  to  the  parties  within  one  calendar  month  after  the  mat-  ^ 
ters  therein  contained  shall  have  become  the  subject  of  reference  to 
arbitration ;  provided  that  the  said  piece  or  parcel  of  land,  manufactory, 
and  premises,  shall  not  be  a  security  for  a  larger  amount  than  5000{. 
In  witness  whereof,  the  said  Governor  and  Company  of  Copper  Miners 
have  hereunto  caused  their  common  seal  to  be  aflBxed,  and  the  said  H. 
W.  Wood  hath  hereunto  set  his  hand  and  seal,  the  day  and  year  first 
above  written."  Averment,  that  no  lease  of  the  said  piece  of  land, 
with  the  manufactory,  buildings,  and  machinery  thereon,  had  ever  been 
granted  by  the  defendants  to  the  plaintiff. 

Second  plea, — that  the  plaintiff  did  not  in  each  or  any  of  the  said 
weeks  in  the  said  alleged  breach  of  the  said  agreement  mentioned, 
require  the  defendants  to  deliver  to  him  500  tons,  or  any  quantity  of 


440  WOOD  V.  COPPER  MINEBS'  CO.    H.  T.  1854. 

the  said  small  coal,  and  the  same  was  not  then  required  by  him  for  the 
purposes  in  the  agreement  mentioned,  and  the  plaintiff  was  not,  dariDg 
any  part  of  the  said  period  of  time,  ready  and  willing  to  buy  of  the 
defendants,  and  accept  from  them  any  quantities  of  the  said  coal  for 
the  purposes  in  the  said  agreement  mentioned,  and  to  pay  for  the 
same. 

Third  plea,— -that,  from  the  said  24th  of  January,  in  the  said  breaeh 
of  the  said  agreement  mentioned,  until  the  commencement  of  this  soit, 
the  defendants  were  prevented  by  a  substantial  cause  from  supplying 
the  said  coal  to  the  plaintiff,  according  to  the  said  agreement. 

Fourth  plea, — ^that,  before  and  on  the  said  24th  of  January,  in  the 
declaration  mentioned,  and  from  thence  until  the  conuneneement  of  thii 
suit,  the  plaintiff  wholly  discontinued,  gave  up,  and  abandoned,  and 
ceased  to  carry  on,  in  the  said  factory,  works,  and  buildings,  the 
*dAM  *^^^^f^^^^^^  of  ^^0  Baid  patent-fuel  in  the  said  agreement  men* 
^  tioned,  such  discontinuance,  giving  up,  abandonment,  and  cessa- 
tion of  the  said  manufacture  not  being  caused  by  or  through  the  non- 
delivery of  coal  by  the  defendants  to  the  plaintiff,  or  by  any  other  breach 
of  the  said  agreement  by  the  defendants. 

Fifth  plea, — that  the  defendants  did,  in  each  of  the  said  weeks  in  the 
declaration  mentioned,  supply  the  plaintiff  with  all  such  quantities  of 
the  said  coal  as  were  then  required  of  the  defendants  by  the  plaintiff  to 
be  delivered  to  him  for  the  purposes  of  the  said  manufacture. 

Sixth  plea, — ^as  to  so  much  of  the  claim  of  the  plaintiff  as  relates  to 
that  part  of  the  alleged  breach  of  the  said  agreement  which  extends 
from  the  24th  of  January  in  the  declaration  mentioned,  to  the  24th  of 
July,  1851,  the  last-mentioned  day  being  the  day  of  the  passing  of 
<<The  Governor  and  Company  of  Copper  Miners  Act,  1851," — that,  in 
respect  of  so  much  of  the  said  claims,  the  plaintiff,  at  the  time  of  the 
passing  of  the  said  act,  was  a  present  creditor  and  claimant  against  tbe 
defendants  within  the  meaning  and  intent  of  the  said  act ;  and  that, 
aft^'r  the  passing  of  the  said  act,  and  before  the  commencement  of  this 
suit,  the  lands,  mines,  collieries,  hereditaments,  ore,  plant,  maehineijt 
fixtures,  and  effects  mentioned  in  the  said  act,  and  comprised  in  the 
mortgage-security  in  the  said  act  recited,  were,  under  the  provisions  of 
the  said  act,  duly  re-conveyed  to  the  defendants  by  the  Governor  and 
Company  of  the  Bank  of  England. 

The  plaintiff  demurred  to  each  of  the  pleas, — as  to  the  first,  on  the 
ground  that  the  granting  of  the  lease  in  that  plea  mentioned  was  not  a 
condition  precedent  to  the  plaintiff's  right  to  have  the  coals ;  as  to  the 
third,  on  the  ground  that  the  existence  of  a  substantial  cause  by  which 
M421  ^^^  defendants  were  prevented  frorii  supplying  *the  coals,  did 
-^  not  discharge  the  defendants  from  their  covenant  to  deliver  coal 
according  to  the  agreement,  and  that  the  traverse  was  immaterial ;  ss 
to  the  fourth|  that  the  plaintiff's  discontinuing  to  carry  on  the  manafac* 
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tare  of  patent-fnel,  did  not  discharge  the  defendants  from  supplying 
the  coal  according  to  the  agreement ;  as  to  the  fifth,  that  the  supply- 
ing of  all  such  quantities  of  coal  as  were  required  to  be  delivered  for 
the  purposes  of  the  manufacture  of  patent-fuel,  did  not  discharge  the 
defendants  from  supplying  the  quantities  of  coal  in  the  agreement  con- 
tracted to  be  supplied ;  as  to  the  sixth,  that  the  provisions  of  the  act 
of  parliament  in  that  plea  mentioned,  were  no  bar  to  so  much  of  the 
action  as  the  said  plea  was  pleaded  to. 

The  defendants  joined  in  demurrer. 

Wille9  (with  whom  was  Bramwtll),  in  support  of  the  demurrer. — 1. 
The  first  plea  raises  the  question  whether,  in  order  to  make  the  agree- 
ment declared  on  operative,  it  was  essential  that  the  lease  therein  men- 
tioned should  have  been  executed.     It  will  be  observed,  that,  at  the 
time  the  agreement  was  entered  into,  the  factory  had  been  commenced : 
that  appears  by  the  recital  in  the  agreement,  and  the  statement  that 
the  company  had  advanced  money  towards  the  erection  and  completion 
of  the  factory.     The  first  stipulation  in  the  agreement,  is,  that  the 
company  should  grant  to  Wood  a  lease  for  twelve  years  of  the  factory 
and  adjoining  land,  and  certain  privileges.     The  agreement  then  con- 
tains covenants  (implied,  at  least,— see  Wood  tr.  The  Copper  Miners* 
Company,  7  C.  B.  906  (S,  C.  L.  R.  vol.  62),)  on  the  part  of  the  com- 
pany, to  supply  Wood  with  coals  for  the  purpose  af  manufacturing 
Bteam-fuel:  and  the  provisions  for  that  supply  do  not  limit  Wood's 
right  thereto  to  the  continuance  of  the  lease,  but  they  relate  to  the 
period  of  twelve  years  for  which  the  lease  is  agreed  to  be  granted.    The 
*grant  or  the  continuance  of  the  lease  is  not  made  a  condition  r^i^j  q 
precedent  to  the  supply  of  coals.     The  lease  is  a  thing  which  is  ^ 
entirely  for  the  plaintifi^s  benefit.     The  agreement  does  not  provide  for 
the  terms  of  the  covenants  to  be  contained  in  the  lease ;  but  only  that 
it  shall  be  for  twelve  years,  and  at  a  peppercorn  rent.    The  clauses  of  the 
agreement  applicable  to  this  part  of  the  case,  are,  the  first,  the  third,  and 
the  eleventh.     The  first  provides  that  the  company  shall  grant  to  Wood 
a  lease  for  twelve  years  at  a  peppercorn  rent,  and  that,  immediately 
after  such  lease  shall  be  granted.  Wood  shall  execute  an  assignment 
thereof  by  way  of  mortgage  to  the  company,  as  a  security  for  the 
repayment  of  25007.  advanced  by  them  to  Wood.     The  third  clause 
provides  that  all  the  coal  used  by  Wood  for  the  purposes  of  his  manu- 
facture <<  during  the  said  term  of  twelve  years,"  shall  be  bought  of  the 
company,  provided  the  company  can  and  shall  supply  him  with  the  quan* 
tity  that  shall  from  time  to  time  be  required  by  him,  or  to  such  extent  as 
the  company  can  supply ;  and  that  Wood  shall  use  no  coal  at  the  fac- 
tory, during  the  said  term,  other  than  that  which  is  bought  of  the  com- 
pany.   And  the  eleventh  provides,  that  the  lease  to  be  granted  to  Wood 
shall  contain  a  covenant  for  title  by  the  company,  and  covenants  on  the 
part  of  Wood  that  the  premises  should  not  be  used  for  any  other 

YOL.  ziv.— 89  2  0  2 


443  WOOD  V.  COPPER  MINERS'  CO.    H.  T,  1854 

purpose  than  the  manafacture  of  patent-fael,  nor  underlet  or  assigned 
without  the  consent  of  the  company.  [Crowder,  J. — The  lease,  if 
granted,  would  contain  the  terms  of  the  agreement.]  That  will  not 
affect  the  agreement.  The  company  would  be  in  no  better  situation  Ij 
the  fact  of  the  lease  having  been  executed  and  assigned  to  them.  [Wil- 
liams, J. — They  would  get  the  benefit  of  the  covenant  in  the  mortgage- 
deed  for  payment  of  the  money.  Cresswell,  J. — The  plaintiff  had 
erected  certain  buildings  upon  the  company's  land,  at  a  cost  of  2500L, 
Midi  ^^^^^  ^®  ^^^  borrowed  from  *the  company.  Then,  in  consider- 
^  ation  of  his  having  so  improved  their  property,  they  agreed  to 
grant  him  a  lease  for  twelve  years  at  a  peppercorn  rent, — the  grant 
of  that  lease  to  be  attended  with  certain  advantages  on  either  side. 
The  question  is,  whether  all  those  latter  stipulations  are  not  to  be 
consequent  on  the  grant  of  the  lease.  Suppose  the  lease  were  granted, 
and  afterwards  determined  by  forfeiture, — would  all  this  part  of  the 
agreement  fall  to  the  ground  7]  No :  the  agreement  would  still  subsist. 
But  that  case  could  not  arise ;  the  lease  could  not  be  forfeited.  [Jer- 
VIS,  C.  J. — There  would  be  covenants  to  repair.]  Not  where  the 
premises  are  let  at  a  peppercorn  rent.  The  tenth  clause  of  the  agree- 
ment is  an  express  provision  making  the  premises  a  security  to  the  com- 
pany, independently  of  any  lease  being  granted.  The  eleventh  clause 
gives  them  no  further  security  than  they  would  have  under  the  agree- 
ment. There  is  nothing  in  the  i^greement  to  bind  the  plaintiff  to  go 
on  taking  coals,  unless  he  thinks  fit  to  carry  on  the  manufacture  of 
steam-fuel.  The  contemplated  lease  was  for  the  exclusive  advantage 
of  the  plaintiff,  and  therefore  the  granting  of  that  lease  could  not 
operate  as  a  consideration  for  the  defendants'  covenant  to  supply  the 
coals. 

2.  The  third  plea  affords  no  answer  to  the  action :  it  should  have  gone 
on  to  aver  that  the  defendants  gave  the  six  months'  notice  stipulated 
for  in  the  fourth  clause  of  the  agreement,  which  provides,  that,  in  case 
the  company  shall,  from  some  substantial  cause,  be  unable  to  supply 
small  coal  to  the  extent  agreed  upon,  the  said  company  shall  give  the 
plaintiff  six  months'  notice  of  such  their  inability,  and  in  such  case  the 
plaintiff  shall  be  at  liberty  to  obtain  his  supply  of  coal,  or  the  excess 
beyond  the  quantity  the  said  company  can  supply,  from  any  other  source. 
This  clause  was  inserted  for  the  benefit  of  the  defendants :  it  was  not 
necessary  for  the  plaintiff's  protection ;  he  would  be  amply  protected  by 
*4.4^1  *^^^  general  law,  or  by  the  construction  of  the  rest  of  the  agree- 
^  ment.  [Williams,  J. — What  is  meant  by  a  <<  substantial  inability" 
to  supply  coals  ?  BovilL — It  might  arise  from  a  flooding  of  the  mines,  a 
strike  of  the  workmen,  a  breaking  down  of  the  engine,  or  the  like.  JeR* 
VIS,  C.  J. — Some  cause  over  which  the  defendants  have  no  control.] 

8.  The  next  point  arises  upon  the  fourth  and  fifth  pleas, — the  former 
of  which  alleges  an  abandonment  by  the  plaintiff  of  the  manufacture  of 
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patent-fuel;  and  the  latter,  that  the  defendants  did  supply  all  coal 
required  by  the  plaintiff  for  the  purposes  of  the  said  manufacture.  The 
fourth  plea  may  be  true,  and  yet  the  plaintiff  may  have  been  ready  to 
use  the  coals  for  the  purpose  of  the  manufacture,  if  the  defendants  had 
performed  their  contract  by  delivering  them.  [Jervis,  C.  J. — The 
fourth  plea  alleges  that  the  plaintiff  abandoned  the  works,  and  that  such 
abandonment  was  not  caused  by  any  breach  of  the  agreement  on  the 
defendants'  part.]  Does  that  amount  to  an  allegation  of  an  abandon- 
ment of  all  intention  on  the  part  of  the  plaintiff  to  go  on  with  the  works 
at  any  future  period  ?  [Jervis,  G.  J. — ^Yes :  like  the  abandonment  of 
a  ship.]  Suppose  the  plaintiff  did  abandon  all  intention  to  proceed 
with  the  manufacture  at  any  future  time,  there  was  no  communication 
of  that  intention  to  the  defendants.  [Gresswell,  J. — Was  it  not  a 
question  of  evidence,  like  an  abandonment  of  an  ancient  light  ?  Upon 
that  subject,  Abbott,  G.  J.,  in  Moore  t;.  Rawson,  8  B.  &  CL  882  (E.  G. 
L.  B.  vol.  10),  5  D.  &  B.  234,  says :  <<  It  seems  to  me,  that,  if  a  person 
entitled  to  ancient  lights  pulls  down  his  house,  and  erects  a  blank  wall 
in  the  place  of  a  wall  in  which  there  had  been  windows,  and  suffers  that 
blank  wall  to  remain  for  a  considerable  period  of  time,  it  lies  upon  him 
at  least  to  show,  that  at  the  time  when  he  so  erected  the  blank  wall, 
and  thus  apparently  abandoned  the  windows  which  gave  light  and  air 
to  the  house,  that  was  not  a  perpetual,  but  a  temporary  abandonment 
of  ^the  enjoyment ;  and  that  he  intended  to  resume  the  enjoy-  r^tAAa 
ment  of  those  advantages  within  a  reasonable  period  of  time.  I  ^ 
think  that  the  burthen  of  showing  that  lies  on  the  party  who  has  dis- 
continued the  use  of  the  light.  By  building  the  blank  wall,  he  may 
have  induced  another  person  to  become  the  purchaser  of  the  adjoining 
ground  for  building  purposes,  and  it  would  be  most  unjust  that  he 
should  afterwards  prevent  such  person  from  carrying  those  purposes 
into  effect."  Jervis,  G.  J. — That  case  is  supportable  upon  another 
ground :  in  the  case  of  an  easement,  you  cannot  alter  the  condition  of 
either  the  dominant  or  the  servient  tenement.]  The  question  upon  the 
fourth  and  fifth  pleas  probably  will  be,  whether  the  plaintiff  had  a 
right  to  call  upon  the  defendants  to  supply  coals  for  any  other  purpose 
than  the  manufacture  of  patent-fuel.  It  is  submitted,  however,  that 
the  covenant  is  not  limited  to  the  supply  of  coals  for  the  purposes  of 
the  manufacture  of  steam-fuel.  The  recital  shows  that  the  arrange- 
ments were  to  be  entered  into  for  the  supply  of  coals  <<  for  the  said 
manufactory,  and  otherunte.*' 

4.  The  sixth  plea  is  a  mere  statement  of  a  conclusion  of  law, — an 
opinion  upon  the  construction  of  the  22d  section  of  « The  Governor 
and  Company  of  Copper  Miners  Act,  1851,"  14  k  15  Vict.  c.  cv. 
It  is  submitted  that  the  plaintiff  is  not  a  « creditor  or  claimant" 
within  the  meaning  of  that  section,  which  clearly  only  intended  to 
apply  to  debts  or  liquidated  demands^  and  not  to  a  claim  for  damages 


446  WOOD  V.  COPPER  MINERS'  CO.    H.  T.  1854. 

m  respect  of  a  breach  of  covenant ;  and,  assuming  that  this  U  a  claim 
or  demand  within  the  act,  the  22d  section  furnishes  no  answer  to 
the  action,  though  it  might  prevent  the  plaintiff  from  enforcing  his 
remedy  by  execution  against  the  property  of  the  company.  The  reci- 
tals show  what  sort  of  claims  were  contemplated,  and  the  sort  of 
persons  the  act  intended  to  deal  with.  The  statute  recites  letters- 
patent  of  the  3d  of  August,  1691,  whereby  the  company  was  first 
^HAn^  *'^^^^^^^^^^^^  ^^  ^^®  reign  of  William  and  Mary,  and  also  letters- 

^  patent  granted  to  them  by  Queen  Anne  on  the  9th  of  February, 
1711 :  That  the  company  from  time  to  time  raised  a  joint-stock  capital 
in  shares,  under  the  provisions  of  the  firstly  recited  letters-patent; 
that,  prior  to  the  year  1841,  the  said  joint-stock  consisted  of  7600 
shares,  the  value  of  which  by  arrangements  then  made  was  estimated 
at  the  nominal  amount  of  18^  each;  that,  in  or  about  the  year  1841. 
the  said  company  resolved  on  the  issue  of  2400  further  shares,  and 
subsequently  issued  the  same,  or  some  part  thereof,  and  made  calls 
thereon ;  and  that  the  value  of  the  said  7600  shares,  and  the  amount 
raised  by  such  further  issue  of  shares,  and  calls,  was  represented  by 
the  sum  of  828,885^  11«.  %d.  stock,  into  which  the  same  had  been  con- 
verted :  That,  in  pursuance  of  certain  resolutions,  and  of  an  indenture 
of  the  22d  of  June,  1846,  a  large  sum  of  money  was  raised  by  the 
company  by  the  issue  of  preferential  shares  and  scrip  of  251.  each,  the 
amount  raised  by  the  issue  of  such  preferential  shares  and  scrip  being 
represented  by  the  sum  of  281,8002.  preference  stock,  into  which  tbe 
same  had  been  converted :  That,  by  a  by-law  made  by  them  in  purso- 
ance  of  the  firstly  recited  letters-patent,  in  February,  1848,  the  com- 
pany resolved  that  the  old  shares  of  whatever  amount  paid  up,  and  tie 
preference  shares  of  25/.  each  paid  up  in  full,  and  duly  registered, 
should  be  deemed  and  taken  to  be  so  much  money  stock  of  each  claM 
respectively ;  and  that  each  shareholder  should  stand  on  the  registry 
as  possessed  of  so  much  stock  as  the  sum  paid  up  on  his  share  or  sbares 
amounted  to,  and  that  transfers  might  take  place  of  any  amount  of 
stock  whatsoever :  That  the  joint-stock  of  the  company  now  consists 
of  the  sum  of  828,8852.  lis.  8(2.  stock  arbing  from  the  conversion  into 
stock  of  the  old  shares  of  the  company,  and  the  sum  of  281,8002.  pre- 
*445)1  ^*^^®^^®  stock  arising  from  the  conversion  of  the  preference 

^  ^shares:  That  the  company  had  from  time  to  time  borrowed 
money  on  debentures,  promissory  notes,  or  loan  notes ;  that  the  amount 
of  such  debentures,  loan  notes,  and  promissory  notes  now  outstanding, 
inclusive  of  the  debentures  amounting  to  150,0002.  thereinafter  men- 
tioned to  be  in  the  possession  of  the  Bank  of  England,  and  inclnsire 
of  certain  debentures  amounting  to  116,0002.  which  were  held  by  cre- 
ditors of  the  company  by  way  of  collateral  security  for  their  debts, 
amounted  to  611,6252. ;  that  the  amount  of  the  said  outstanding  deben- 
tures, loan  notes,  and  promissory  notes,  after  deducting  the  said  deben- 
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tares  for  150,0002.  and  115,0002.,  was  846,6252. ;  that  doubts  had  been 
entertained  as  to  the  yalidity  of  the  whole  or  a  large  portion  of  the 
said  outstanding  debentures,  loan  notes,  and  promissory  notes;  and 
that  the  company  were  indebted  to  divers  other  persons  in  sums  of 
money  amounting  to  the  estimated  sum  of  143,0002.,  which  included  the 
debts  in  respect  of  which  the  said  debentures  amounting  to  115,0002. 
were  so  held  by  way  of  collateral  security  as  aforesaid :  That,  by  arti- 
cles of  agreement  dated  the  18th  of  October,  1847,  and  made  between 
the  company  of  the  first  part,  James  Bruce,  E.  G.  Buxton,  and  Henry 
Eingscote,  of  the  second  part,  and  the  Bank  of  England  of  the  third 
part, — ^reciting  that  the  Bank  had  advanced  to  the  parties  thereto  of 
the  second  part  150,0002.  on  the  security  of  debentures  of  the  company 
to  that  amount ;  that  the  company  had  applied  to  the  Bank  to  advance 
them  other  moneys,  and  to  give  up  the  debentures  so  deposited  with 
them,  and  that  the  Bank  had  agreed  to  comply  with  such  request,  and 
to  make  advances  to  the  company  to  an  extent  not  exceeding  120,0002., 
upon  the  security  of  notes  or  bills  to  be  approved  of  by  the  Bank,  and 
on  having  the  repayment  of  the  said  further  advances  not  exceeding 
120,0002.,  as  also  of  the  sum  of  150,0002.,  with  interest,  further  secured 
*by  a  mortgage  on  the  lands  &c.,  of  the  company,  and  by  a  judg-  r^AAQ 
ment  to  be  entered  up  against  them, — the  company  covenanted  ^ 
with  the  Bank  that  all  their  lands,  &c.,  fixtures,  machinery,  &c.,  should 
stand  and  be  charged  as  a  security  to  them  for  the  repayment  as  well  of  the 
sum  of  150,0002.  so  due  and  owing,  as  aforesaid,  as  also  of  all  further  ad- 
vances made  or  to  be  made  by  them  to  the  company,  with  interest :  That,  by 
a  warrant  of  attorney  under  their  common  seal,  dated  the  same  1 8th  of  Octo- 
ber, 1847,  the  company  authorized  a  judgment  to  be  entered  up  against  them 
at  the  sait  of  the  Bank  of  England,  for  540,0002. :  That,  after  the  date  of 
the  above  articles  of  agreement,  the  Bank  advanced  the  company  120,0002. ; 
and  that,  by  indentures  of  the  23d  of  November,  1847,  certain  parts  of 
the  lands,  &c.,  of  the  company  were  conveyed  to  trustees,  upon  trust 
for  sale,  for  the  purpose  of  securing  payment  to  the  Bank  of  the  said  sums 
of  150,0002.  and  120,0002.  and  interest,  and  the  company  covenanted  to 
assure  to  the  Bank,  or  as  they  should  direct,  other  parts  of  the  lands,  &c., 
comprised  in  or  subject  to  the  last-mentioned  articles  of  agreement :  That 
the  Bank,  by  virtue  of  executions  issued  against  the  company  upon  the 
judgment  entered  up  on  the  warrant  of  attorney,  in  April,  1848,  took 
possession  of  the  lands,  &c.,  comprised  in  the  last-mentioned  indentures, 
and  had  since  continued  and  still  were  in  the  possession  thereof:  That, 
by  indentures  of  the  19th  of  April,  1848,  the  company  assigned  to  trustees 
*'  all  and  singular  the  ships,  vessels,  boats,  and  shares  of  ships,  vessels, 
and  boats,  freight,  shares  in  public  and  joint-stock  corporations  and  com- 
panies, or  in  other  partnerships,  goods,  wares,  merchandise,  stock  in  trade, 
debts,  books,  accounts,  and  other  personal  estate  and  effects  of  or  belong- 
ing, due,  or  owing  to  the  company,  and  all  the  residuary  trust  moneys, 
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if  any,  which  might  be  or  become  payable  under  or  by  virtue  of  the 
^ .  _■,  *before-mentioned  mortgages  and  securities,  or  any  of  them/'  in 

-*  trust  for  sale  for  payment  of  creditors :  That  on  the  3d  of  Novem- 
ber, 1848,  a  certain  other  indenture  of  assignment  was  executed  by  the 
company,  for  the  purpose  of  providing  for  the  equal  distribution  of  their 
assets  among  their  creditors :  That  the  Bank  of  England,  in  June,  1849, 
instituted  a  suit  in  Chancery  against  the  company  and  other  parties,  for 
the  purpose  of  obtaining  a  specific  performance  of  so  much  of  the  agree- 
ment contained  in  the  articles  of  agreement  of  the  18th  of  October,  1847, 
as  still  remained  unperformed,  and  of  procuring  the  company  to  cooTer 
and  assure  to  them,  by  way  of  mortgage,  certain  hereditaments  and 
property  by  them  alleged  to  be  comprised  in  the  said  articles  of  agree- 
ment, and  of  which  no  assurance  had  as  yet  been  executed  in  pursuancr 
thereof:  That  that  suit  was  still  pending:  That,  by  a  decree  of  thr 
Court  of  Chancery  made  on  the  2d  of  August,  1849,  in  a  cause  nf  War 
ner  v.  The  Copper  Miners'  Company  and  others,  it  was  declared  tha* 
the  trusts  and  purposes  of  the  indentures  of  the  19th  of  April,  !848 
and  the  3d  of  November,  1848,  ought  to  be  performed  and  carried  into 
effect ;  and  it  was  referred  to  the  master  to  take  an  account  of  the  pro- 
perty and  effects  comprised  in  or  subject  to  the  covenants  and  trusts 
of  those  indentures,  and  of  the  debts,  liabilities,  and  engagements  of  the 
company,  &c.,  distinguishing  the  loan  notes,  promissory  notes,  or  deben- 
tures made  or  granted  under  the  seal  of  the  company,  from  other 
debts,  &c. :  That  the  recited  indenture  of  the  3d  of  November,  1848, 
was  executed  within  twelve  months  from  its  date  by  divers  creditors 
of  the  company,  on  debenture,  loan  note,  or  otherwise,  and  dirers 
other  persons,  creditors  of  the  company,  had  carried  in  claims  before 
the  master  to  whom  the  said  cause  stood  referred :  That  the  whole 
property  and  effects  of  the  company  then  consisted  of  the  lands, 
mines,  collieries,  and  hereditaments,  ore,  plant,  machinery,  fixtures,  and 
♦4^11  "^^^^^S^  comprised  in  the  said  several  mortgages,  or  in  the  posses- 

^  sion  of  the  Bank  of  England  as  aforesaid,  and  of  the  funds  in 
court  in  the  cause,  and  of  other  property,  goods,  chattels,  and  credits 
of  small  value,  which  had  not  yet  been  realized  by  the  trustees :  That 
the  Bank  had  made  several  attempts  to  sell  the  said  lands,  &g.,  com- 
prised in  the  said  mortgage  security,  but  without  success,  and  it  was 
apprehended,  that,  by  a  forced  sale,  the  same  lands,  &;c.,  would  not 
produce,  by  a  considerable  sum,  the  amount  for  which  they  were  bo 
mortgaged  to  the  Bank ;  but  the  same  were  nevertheless  of  great  value 
for  the  purpose  of  working :  That  the  Bank  were  willing  to  give  up  the 
possession  of  the  said  lands,  &;c.,  to  the  company,  and  to  give  up  the 
debentures  so  held  by  them  as  aforesaid,  on  terms  that  would  be  adran- 
tageous  to  the  company ;  and  that  the  subsequent  mortgagees  were  will- 
ing to  give  up  all  claims  on  the  property  comprised  in  their  said 
mortgages :  That,  in  consequence  of  the  present  legal  and  pecuniarj 


14  COMMON  BENCH.    (5  J.  SCOTT.)  451 

difficultieB  of  the  company,  and  of  the  doubts  so  entertained  as  afore- 
said as  to  the  validity  of  the  said  debentures,  promissory  notes,  and 
loan  notes  of  the  company,  a  very  large  majority  of  the  holders  of 
debentures,  promissory  notes,  and  loan  notes  of  the  company  were  will- 
ing to  compound  for  their  claims  on  the  said  company,  and  to  accept 
payment  for  such  composition  in  stock  of  the  company,  on  a  certain 
reduction  being  made  in  the  respective  amounts  of  the  present  stock 
and  preference  stock  of  the  company ;  that,  under  the  above-recited 
circumstances,  it  would  be  to  the  advantage  of  the  said  holders  of 
debentures,  promissory  notes,  or  loan  notes  of  the  company,  and  of  the 
creditors  of  the  company,  and  of  the  owners  of  stock  and  preference 
stock  in  the  company,  if  the  said  debentures,  promissory  notes,  loan 
notes,  and  debts  were  converted  into  stock  of  the  company,  at  a  certain 
less  rate  per  centum  than  the  whole  amount  thereof,  the  existing  stock 
in  the  said  ^company  being  also  reduced  to  a  less  amount ;  and  rutAM 
that,  for  the  due  carrying  out  the  purposes  aforesaid,  it  would  be  ^ 
necessary  to  raise  money,  by  the  creation  of  a  new  preference  stock, 
for  the  purpose  of  enabling  the  company  to  pay  off  the  amount  which 
the  Bank  were  willing  to  take  in  discharge  of  their  mortgage  security, 
and  to  carry  on  the  works :  And  that  it  was  expedient  that  auditors 
should  be  appointed  for  the  company,  and  that  the  company  should  be 
restricted  from  raising  more  than  a  certain  amount  of  capital,  and  that 
other  provisions  should  be  made  for  the  better  management  of  the 
affairs  of  the  said  company :  But  that  the  said  several  objects  could  not 
be  effected  without  the  aid  of  parliament.  The  4th,  5th,  6th,  7th,  and 
8th  sections  of  the  act  provide  for  the  regulation  of  proceedings  at 
meetings  of  creditors  and  holders  of  debentures,  promissory  notes,  and 
loan  notes,  for  the  purpose  of  the  conversion  of  such  debentures,  pro- 
missory notes,  and  loan  notes  into  stock, — making  a  clear  distinction 
between  debts  and  claimSj  and  showing,  that,  to  entitle  a  creditor  to  a 
voice,  there  must  be  a  liquidation  of  the  amount:  and  section  8  enacts, 
that,  <<  on  the  creation  of  such  stook  as  aforesaid,  and  the  allotment 
thereof  among  holders  of  debentures,  promissory  notes,  loan  notes,  and 
creditors,  in  pursuance  of  such  resolution  as  aforesaid,  the  same  holders 
and  creditors  shall  cease  to  have  any  claim  on  the  company  in  respect 
of  such  debentures,  promissory  notes,  loan  notes,  and  debts,  and,  on 
delivering  up  the  debentures,  promissory  notes,  loan  notes,  or  other 
securities  held  by  them  respectively,  to  be  cancelled,  or,  in  the  case  of 
creditors  not  holding  any  security,  on  their  giving  a  receipt  for  their 
debts  respectively,  shall  become  entitled  to  the  stock  so  allotted  to 
them  respectively  as  aforesaid :  Provided  always,  that  nothing  herein 
contained  shall  extend,  or  be  construed  to  extend,  to  deprive  any  holder 
of  debentures,  promissory  notes,  or  any  creditor  who  shall  not  deliver 
up  such  debentures,  ^promissory  notes,  loan  notes,  or  other  secu-  r^j ro 
rities,  or  who  shall  not  give  such  receipt  as  aforesaid,  of  his  '- 
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rights  and  remediea  (if  any)  as  such  holder  or  creditor,  against  any  one 
or  more  of  the  past  or  present  holders  of  stock  and  shares  in  the  said 
company,  or  any  other  person  or  persons  whomsoever. "  The  12th 
section  contains  an  express  provision  with  respect  to  one  claim  of  the 
present  plaintiff:  Ezpressio  unius  est  exclnsio  alterius.  That  section 
recites  that  <<  a  certain  action  of  covenant  is  depending  in  the  Common 
Pleas,  7  C.  B.  906  (E.  0.  L.  R.  vol.  62),  wherein  H.  W.  Wood  is 
plaintiff,  and  the  said  Governor  and  Company  of  Copper  Miners  in 
England  are  defendants,  and  the  said  action,  and  also  all  matters  in 
difference  between  the  said  H.  W.  Wood  and  the  company  stand  referred 
to  T.  Bros,  Esq.,  with  power  to  publish  two  separate  awards  at  differeot 
times,  and  by  the  first  of  such  awards  to  raise  points  for  the  opinion  of 
the  court,  and  on  the  judgment  of  the  court  thereon  to  make  his  second 
award ;  and  that,  on  the  6th  of  November,  1848,  the  said  T.  Bros  made 
his  first  award,  and  thereby  assessed  certain  damages  sustained  by 
Wood  at  the  sum  of  2272/.  2«.,  and  the  verdict  was  entered  for  the 
plaintiff  on  the  first  four  issues,  and  certain-  questions  of  law  were 
raised  for  the  opinion  of  the  court'  on  the  fifth  issue :  and  the  second 
and  final  award  of  the  said  arbitrator  hath  not  been  made :"  it  then 
enacts  <<  that  the  said  H.  W.  Wood  shall  be  deemed  and  considered  a 
creditor  of  the  said  Governor  and  Company,  within  the  intent  and  mean- 
ing of  thie  actj  for  all  and  every  such  sum  and  sums  of  money  as  have 
been  and  shall  be  awarded  to  the  said  H.  W.  Wood  by  the  said  T.  Bros, 
and  for  any  costs  which  shall  be  awarded  by  the  said  T.  Bros  to  be  paid 
by  the  company  to  Wood ;  and  that,  until  the  said  T.  Bros  shall  have 
made  his  final  award,  the  said  H.  W.  Wood  shall  be  deemed  and  con- 
sidered a  creditor  of  the  said  company  for  the  said  sum  of  2272^  2$" 
M^U.!  ^^^  ^^^^  section  ^provides  for  making  a  claim  of  one  Lord  a 
-'  debt,  by  the  like  process  of  a  reference  to  arbitration.  The  act 
then  proceeds  to  make  various  other  provisions  all  dealing  with  liqui- 
dated amounts.  And  then  comes  the  22d  section,  which  provides, 
<<  that,  on  the  reconveyance  to  the  said  Governor  and  Company  of 
Copper  Miners  in  England,  from  the  said  Governor  and  Company  of 
the  Bank  of  England,  of  the  lands,  mines,  colleries,  hereditaments,  ore, 
plant,  machinery,  fixtures,  and  effects  comprised  in  the  said  recited 
mortgage  security,  or  any  part  thereof,  in  pursuance  of  any  arrauge- 
ment  to  be  made  between  them,  the  said  lands,  &c.,  or  the  part  thereof 
comprised  in  such  reconveyance,  shall,  notwithstanding  the  continuance 
of  the  trusts  of  the  said  recited  indentures  of  the  19th  of  April,  1848, 
and  the  8d  of  November,  1848,  or  of  the  said  suit,  vest  in  the  said 
Governor  and  Company  of  Copper  Miners  in  England ;  and  that,  sub- 
ject and  without  prejudice,  as  to  the  said  lands,  &c.,  to  any  such 
arrangement,  all  property  and  effects  whatsoever,  to  be  held,  possessed, 
and  acquired  by  the  said  Grovernor  and  Company  of  Copper  Miners  in 
England  shall  be  held  and  enjoyed  by  them  freed  and  discharged  from 
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all  rights,  claims,  and  remedies  whatsoever  by  or  on  the  part  of  any 
holder  or  any  debentures,  promissory  notes,  or  loan  notes  of  the  said 
Oorernor  and  Company  of  Copper  Miners  in  England  heretofore  issned, 
or  on  the  part  of  any  other  present  creditor  or  claimant  against  the  said 
Governor  and  Company  of  Copper  Miners  in  England  upon  any  account 
whatsoever,  except  any  claim,  right,  or  remedy  of  the  said  Oovernor 
and  Company  of  the  Bank  of  England  which  may  be  mentioned  in  such 
reconveyance  as  reserved  to  or  retained  by  the  said  Governor  and  Com- 
pany of  the  Bank  of  England,  and  except  any  right  or  remedy  of  Lord 
in  respect  of  his  costs  in  the  Chancery  suit  hereinbefore  referred  to, 
to  an  extent  not  exceeding  6502."  The  claimant  there  '^alluded  r^^^-;; 
to  must  necessarily  mean  a  claimant  in  the  nature  of  a  <<  creditor."  ^ 
This  is  a  sort  of  special  insolvent  or  bankrupt  act  with  reference  to  this 
company.  The  mutual  credit  section  (s.  50)  of  the  6  G.  4,  c.  16, — 
which  provides,  that,  where  there  hath  been  mutual  credit  given  or 
mutual  debts  between  the  bankrupt  and  any  other  person,  one  deht  or 
demand  may  be  set  against  the  other,  notwithstanding  any  act  of  bank- 
ruptcy before  committed, — ^was,  in  Abbott  v.  Hicks,  5  N.  C.  578,  7 
S<x>tt,  715,  held  to  mean  a  "liquidated  demand," — a  demand  in  the 
xuiture  of  a  debt.  [Jeryis,  C.  J. — The  words  <«  debt  or  demand,"  in 
the  18  k  14  Vict.  c.  61  (the  county  court  act),  have  been  held  to 
embrace  a  claim  for  damages  in  an  action  of  tort.(a)]  Numerous  cases 
have  held  that  claims  not  liquidated  are  not  within  the  bankrupt  acts. 
Assuming  that  the  plaintiff  is  a  « claimant"  within  this  act  of  parlia- 
ment, it  by  no  means  follows  that  he  is  deprived  of  his  right  of  action. 
The  22d  action  mere  operates  to  free  the  company  from  executions  in 
respect  of  demands  intended  to  be  barred  or  postponed  by  the  iict. 

BaviU  (with  whom  was  E.  It.  ISimcr),  contri. — ^This  court,  on  the 
former  occasion,  held  that  a  covenant  on  the  part  of  the  defendants  to 
supply  the  plaintiff  with  coals  to  the  extent  of  500  tons  weekly,  was  to 
be  implied  from  the  first,  third,  and  fourth  clauses  of  the  agreement. 
Assuming  that  to  be  so,  it  is  a  covenant  to  supply  the  stipulated  quan- 
tity during  the  continuance  of  the  term  to  be  created  by  the  lease : 
consequently,  if  no  lease  be  granted,  the  covenant  falls  to  the  ground. 
Both  parties  evidently  contemplated  the  grant  of  a  lease :  and  it  was 
material  to  the  interest  of  the  defendants  that  the  lease  should  be 
granted :  every  clause  in  the  agreement  shows  that,  and  more  espe- 
cially the  recital,  and  the  first,  third,  ^fourth,  tenth,  eleventh,  r^r^r/* 
and  thirteenth  clauses.  Besides  the  security  of  a  mortgage,  the  *- 
defendants  would,  by  the  grant  of  the  lease,  obtain  from  the  plaintiff  a 
solemn  admission  by  deed,  that  the  factory,  buildings,  and  machinery, 
had  been  erected  with  money  furnished  by  them.  Soprani  v.  Skurro, 
Yelv.  18,  is  an  authority  in  point.  There,  « Soprani  and  Barnard! 
brought  assumpsit  versus  Skurro,  and  declared  that  it  was  agreed 

(a)  Se9  Taylor  «.  Addymao,  IS  C.  B.  309  (B.  0.  L.  E.  toI.  76). 
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between  the  plaintiff  and  one  Zanches,  that  Zancbes  shonld  demise  to 
one  Welsh  a  messuage  in  the  Duke's  Place  for  the  term  of  seven  years, 
and  that  it  was  also  agreed  that  Welsh  during  the  said  term  should 
repair  the  house  with  tile  and  glass  only;  and  it  was  agreed  that 
these  and  other  covenants  should  be  put  into  an  indenture  between  tbe 
said  Welsh  and  Zanches,  and  that  the  plaintiffs  should  be  bound  in 
100/.  for  the  performance  of  the  covenants  on  the  part  of  Welsh ;  and 
they  further  showed  that  an  indenture  was  drawn,  and  because  there 
were  more  covenants  put  into  the  indenture  to  be  performed  on  the 
part  of  the  said  Welsh  than  were  at  first  agreed,  viz.  that  Welsh  shonld 
be  bound  to  all  manner  of  repairs,  Welsh  refused  to  seal  the  indenture, 
and  the  plaintiffs  refused  to  seal  the  bond  of  1002.  for  performance,  &c. : 
they  further  showed,  that,  in  the  said  house,  there  was  a  great  wall, 
parcel  of  it,  ruinous  and  likely  to  fall  within  the  said  term ;  and  that 
Skurro,  the  defendant,  in  consideration  Welsh  would  seal  tbe  indenture, 
and  the  plaintiffs  the  bond  of  1002.,  undertook  and  promised  the  plain- 
tiffs that  he  would  maintain  the  said  wall  durante  prsedicto  termino  7 
annorum ;  they  showed,  that,  in  consideratione  inde,  Welsh  sealed  the 
indenture  as  his  deed  to  Zanches,  and  that  the  plaintiffs  also  sealed  the 
bond  of  1002.  to  the  said  Zanches ;  and  said  in  facto  that  the  wall  of 
the  said  house  fell  for  want  of  repairs  within  the  said  term ;  and  showed 
in  certain  when,  both  after  the  sealing  and  delivery  of  the  said  inden- 
M^71  ^^^^  ^y  Welsh,  "^and  of  the  said  bond  by  the  plaintiffs  (viz.  in 
-*  hiis  verbis,  <  durante  prsedicto  termino  7  annorem  per  indentur* 
prsed'  dismiss'),  whereby  they  had  forfeited  their  bond,  to  their  damage 
2002. :  And,  upon  non  assumpsit  pleaded,  it  was  found  for  the  plain- 
iiSa,  And  it  was  moved  in  arrest  of  judgment,  that  the  declaration 
was  insufficient ;  for,  the  action  is  founded  on  a  breach  of  promise  in 
the  defendant  for  not  repairing  a  wall  parcel  of  the  house  agreed  to  be 
demised  to  Welsh  by  Zanches;  but  it  is  not  expressly  alleged  that 
Zanches  did  demise  the  said  house ;  and,  if  there  is  no  demise,  then 
there  is  no  possibility  for  the  defendant  to  repair  it  during  the  tern; 
for,  non  constat  that  there  is  any  term :  and,  a  good  exception,  per 
totam  curiam ;  because,  for  anything  that  appears  in  the  declaration, 
the  indenture  sealed  was  only  on  the  part  of  the  lessee,  and  not  on  the 
part  of  Zanches,  the  lessor ;  and,  if  the  lessee  seals  his  part,  and  not 
the  lessor,  nihil  operat.  neither  in  respect  of  the  interest,  nor  in  respect 
of  the  covenants ;  for,  the  covenants  depend  upon  the  lease,  and  the 
plaintiffs'  bond  upon  the  covenants ;  and,  if  there  is  no  lease,  there  is 
no  covenant,  and  by  consequence  no  breach  of  the  covenant,  wherebj 
the  plaintiffs  can  in  any  sort  be  damnified ;  for,  if  the  lease  had  been 
made,  and  afterwards  surrendered,  all  the  covenants  and  the  bond  for 
performance  of  them,  had  been  void  also.  And  adjudged  quod  querentes 
nil  capiant  per  billam."  The  point  again  arose  in  Pitman  v,  Woodbarj, 
8  Ezch.  4,t  where  Parke,  B.,  in  giving  judgment,  says :  «<  The  sub- 
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Btantial  question  is,  whether,  in  an  action  on  an  indenture  of  lease,  for 
the  breach  of  a  covenant  to  repair  daring  the  term,  which  runs  with 
the  land,  it  is  an  answer,  that  the  lessor  never  executed  the  indenture, 
and  consequently  that  the  term  to  which  the  covenant  was  anne&ed, 
never  was  created.     The  cases  establish,  that  a  covenantee  in  an  ordi- 
nary indenture,  who  is  a  party  to  it,  may  sue  the  covenantor,  who 
^executed  it,  although  he  himself  never  did;  for  he  is  a  party,  r^^^-o 
although  he  did  not  execute,  and  parties  to  an  indenture  may  sue,  ^ 
though  strangers  cannot,  and  it  makes  no  difference  that  the  covenants 
of  the  defendant  are  therein  stated  to  be  in  eannderation  of  those  of  the 
covenantee.    Of  this  there  is  no  doubt,  nor  that  a  covenant  binds  with^ 
out  consideration.     But,  with  respect  to  leases  by  indenture,  the  older 
authorities  show  that  the  covenants,  which  depend  on  the  interest  of 
the  lease,  and  are  made  because  the  covenantor  has  that  interest, — 
such  as,  those  to  repair  and  pay  rent  daring  the  term, — are  not  obliga* 
tory  if  the  lessor  does  not  execute ;  not  because  the  lessor  is  not  a  party, 
but  because  that  interest  has  not  been  created  to  which  such  covenants 
are  annexed,  and  during  which  only  they  operate,  as  such  covenants 
undoubtedly  do  not  if  the  term  ends  by  surrender,  and  are  suspended 
by  eviction  by  the  lessor,  so  they  do  not  begin  to  operate  unless  the 
term  commences ;  the  foundation  of  the  covenant  failing,  the  cove- 
nant fails  also.     Unless  there  be  a  term,  a  covenant  to  repair  during 
it  is  void.     But,  with  respect  to  collateral  covenants,  not  depending  on 
the  interest  in  the  land,  it  is  otherwise,  and  they  are  obligatory. 
This  rule  of  law  is  to  be  found  in  the  older  authorities  which  are 
collected  in  Com.  Dig.  Covenant  (F).     The  case  of  Soprani  v.  Skurro, 
Yelv.  18,  is  one.     In  that  case  the  court  say,  the  covenants  to  repair 
depend  upon  the  lease :  if  no  lease,  there  is  no  covenant :  and,  if  the 
lease  was  made,  and  then  surrendered,  all  the  covenants  would  be  void." 
Again,  in  Swatman  v.  Ambler,  8  Exoh.  72,t  in  debt  upon  an  inden- 
ture, dated  the  27th  of  December,  1849,  alleged  to  have  been  made 
between  five  commissioners  of  an  inland  navigation,  under  the  autho- 
rity of  several  acts  of  parliament,  on  the  one  part,  and  the  defendant 
on  the  other  part,  whereby  the  commissioners,  as  was  alleged  in  the 
declaration,  in  consideration  of  the  rent  therein  mentioned,  demised  the 
*tolls  of  the  said  navigation  to  the  defendant,  for  one  year  from  r:,ij^;-q 
the  1st  of  January,  1850,  at  the  rent  of  84702.,  payable  monthly,  ^ 
together  with  certain  other  payments ;  and  the  defendant  covenanted 
with  the  commissioners,  parties  to  the  said  indentmre,  and  also  with  the 
whole  body  of  commissioners  of  the  navigation,  as  a  separate  covenant, 
for  the  due  payment  of  the  rent :  the  declaration  then  averred  an  entry 
by  virtue  of  the  demise,  and  the  occupying  and  receiving  the  tolls  dur- 
ing the  entire  year :  breach,  non-payment  of  the  rent.     The  defendant 
pleaded  that  the  commissioners,  the  lessors  named  in  the  indenture, 
never  executed  the  lease,  and  that  the  entry  and  occupation  was  at  the 
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will  of  the  commissionerB  only,  and  not  under  the  demise.  The  plaintiff 
replied,  that  the  defendants  had  entered,  and  bad  received  and  enjoyed 
the  tolls,  &c.,  hj  the  permission  of  the  commissioners  nnder  the  terms 
of  the  indenture :  and  it  was  held,  that,  as  the  lessors  had  not  executed 
the  lease,  the  lessee  had  never  received  the  consideration  for  which  he 
had  stipulated,  namely,  a  permanent  estate  during  the  demise,  and 
under  its  terms ;  and,  therefore,  that  he  was  not  liable  to  be  sued  upon 
his  covenant  in  that  instrument.  Martin,  B.,  delivering  the  judgment 
of  the  court,  there  says :  «  That  which  the  defendant  stipulated  for,  and 
for  which  he  was  to  pay  the  sum  of  money  mentioned  in  the  indenture 
and  in  the  first  count  of  the  declaration,  and  in  both  designated  as  rent, 
was,  an  estate  in  the  tolls  for  one  year,  or  a  legal  right  to  enjoy  an 
incorporeal  hereditament  for  a  year.  The  payment  was  to  be  made  by 
him  in  consideration  of  his  having  such  an  estate  of  right,  which  would, 
if  the  lessors  had  executed  the  indenture,  have  been  an  estate  perma- 
nent and  continuing  of  right  during  the  term  of  the  demise.  It  is  true, 
he  had  and  enjoyed  the  tolls  during  the  whole  term,  but  he  had  them 
«4.f^01  ^^^^^  ^  different  right  altogether  from  that  stipulated  for  by  the 
^  ^indenture.  In  reality,  he  occupied  and  enjoyed  them  under  a 
license  revocable  at  any  moment.  He,  therefore,  never  had  the  consi- 
deration, nor  did  he  enjoy  the  interest,  for  which  he  contracted  to  make 
the  payment.  We  therefore  think  that  the  principle  of  Pitman  v.  Wood- 
bury applies ;  and  that  the  true  consideration  for  the  payment  stipu- 
lated in  the  indenture,  vis.,  a  certain  estate  or  right  in  the  tolls  for  one 
year,  never  arose,  and  is  a  consideration  which  has  wholly  failed."  So, 
here,  the  defendants  never  have  had  the  consideration  for  which  they 
contracted  to  supply  the  coals:  the  contemplated  term  never  was 
createdi  and  consequently  their  covenant  did  not  attach.  The  declara- 
tion assumes  the  defendants'  liability  to  enure  «  during  the  continuance 
of  the  agreement.*'  That,  however,  is  not  the  contract  which  the  de- 
fendants have  entered  into :  it  is,  to  supply  a  given  quantity  of  coals 
weekly  during  the  term  to  be  created  by  the  intended  lease.  [Wil- 
liams, J.— Suppose,  during  the  interval  between  the  making  of  the 
agreement  and  the  granting  of  the  lease,  the  plaintiff  had  bought  coals 
for  the  purposes  of  his  manufacture  elsewhere,  would  the  defendants 
have  had  a  right  of  action  against  him  ?]  It  is  submitted  they  would 
not. 

2.  The  next  question,  which  arises  upon  the  third  plea,  is,  as  to  the 
extent  of  the  implied  covenant  contained  in  the  agreement  to  supply 
coals :  and  this  resolves  itself  into  two  points, — one,  whether  the  cove- 
nant is  limited  by  the  ability  of  the  defendants  to  supply  coals, — the 
other,  whether  it  is  limited  to  a  supply  for  the  purpose  of  the  manufac- 
ture of  steam-fuel.  In  the  case  already  decided  by  this  court,  the  de 
claration  was  in  a  totally  different  form  from  that  in  the  present  case: 
there,  it  was  averred  that  the  plaintiff  did  require  the  coals  <<  for  the 
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purposes  of  his  mannfactor j ;"  and  the  breach  was,  that,  although  the 
defendants,  daring  each  of  the  said  several  weeks,  could  and  might  and 
*OQght,  according  to  their  said  deed,  and  thehr  said  agreement  r^^/*-, 
m  that  behalf,  to  have  sapplied  the  plaintiff  with  the  said  quan-  '- 
tities  of  the  said  coal  which  the  plaintiff  so  required  as  aforesaid,  and 
although  the  defendants  were  not  unable  from  any  eubstantial  cause  so 
to  supply  the  samSf  or  any  part  thereof,  and  did  not  at  any  time  during 
the  time  aforesaid  give  to  the  plaintiff  any  notice  of  their  inability  to 
supply  the  same,  &o.,  yet  the  plaintiffs  did  not  supply,  &c.  And  upon 
this  Tindal,  C.  J.,  observes, — <«  When  the  plaintiff  contracted  to  pur- 
chase from  the  defendant  all  the  coals  which  were  to  be  used  by  him,  it 
was  necessary  that  he  should  guard  himself  against  the  possibility  of 
their  being  unable  or  unwilling  to  furnish  him  with  the  required  supply. 
It  was  to  meet  that  contingency  that  these  words  were  introduced.  The 
object  the  defendants  had  in  view,  was,  to  restrain  the  plaintiff  from 
using  any  other  coal  than  that  which  came  from  their  colliery.  Con- 
sidering this  as  a  contract  of  purchase  on  the  one  hand,  and  of  sale  on 
the  other,  and  looking  to  its  nature  and  object,  viz.,  the  promotion  of 
the  manufacture  to  be  carried  on  by  the  plaintiff  near  to  the  colliery 
of  the  defendants, — the  contiguity  of  the  supply  being  essential  to  the 
plaintiff's  success,  seeing  that  carriage  would  form  so  large  a  proportion 
of  the  value  of  the  raw  material ;  it  appears  to  me  to  be  plain  and  free 
from  doubt,  upon  the  words  of  the  fourth  stipulation  alone,  that  the 
defendants  did  contract  to  supply  the  plaintiff  with  coal  to  the  extent 
of  500  tons  weekly,  provided  they  were  of  ability  so  to  do.''  The  twelfth 
clause  of  the  agreement  also  leads  to  the  same  result.  Then,  the 
agreement  is  clearly  limited  to  the  supply  of  coals  for  the  purpose  of 
the  plaintiff's  manufacture  of  patent-fuel.  The  recital  shows  that  the 
factory,  for  the  erection  of  which  the  defendants  advanced  a  large  sum 
of  money,  was  built  for  that  purpose  :  and  this  view  is  fortified  by  re- 
ference to  the  second,  third,  fifth,  seventh,  *teiith,  and  eleventh  r^i j/«o 
clauses.  There  is  not  throughout  the  agreement  a  single  clause  '- 
which  has  reference  to  the  supply  of  coals  for  any  purpose  other  than 
the  manufacture  of  steam-fuel.  The  word  «<  otherwise,"  in  the  recital, 
upon  which  some  reliance  has  been  placed  on  the  other  side,  applies  to 
arrangements  as  to  the  mode  in  which  the  other  parts  of  the  agreement 
are  to  be  carried  out.  The  case  of  Whitehouse  v.  The  Liverpool  Gas 
Light  and  Coke  Company,  5  C.  B.  798  (£.  C.  L.  R.  vol.  57),  has  some 
bearing  upon  this  point.  There,  by  an  agreement  under  seal,  the 
plaintiff  engaged,  during  the  period  of  three  years,  to  supply  the  de- 
fendants, a  gas  company  incorporated  by  act  of  parliament,  with  such 
quantity  of  pipes,  &c.,  as  should^  from  time  to  time^  during  the  said 
period^  be  required  by  the  said  defendants^  at  given  prices :  and  it  was 
held,  that  the  plaintiff  was  bound  to  supply  all  such  pipes  as  the  com- 
pany might  reasonably  require /or  all  such  works  as  they  were  actually 

2d2 
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earrying  on  under  the  authority  of  their  act.  The  third  plea  is  sub- 
stantially a  good  plea :  Smart  v,  Hyde,  8  M.  &  W.  728  ;t  Weedon  v. 
Woodbridge,  18  Q.  B.  462  (E.  C.  L.  R.  vol.  76). 

8.  The  fourth  and  fifth  pleas  raise  the  same  point.  The  defendants' 
covenant  is  expressly  limited  to  the  supply  of  coals  for  the  purpose  of 
the  plaintiff's  manufacture. 

4.  In  discussing  the  validity  of  the  sixth  plea,  it  is  necessary  to  look 
at  the  condition  in  which  this  company  stood  at  the  time  the  act  of 
parliament  passed.  The  object  of  the  act,  as  appears  from  its  title, 
was,  to  facilitate  the  settlement  of  the  company's  affairs,  and  to  provide 
for  its  better  management.  They  were,  it  seems,  deeply  involved.  All 
their  real  property  was  mortgaged  to  the  Bank  of  England  to  an  extent 
beyond  its  value ;  and  all,  or  nearly  all,  their  personalty  was  in  the 
hands  of  the  sheriff.  Under  these  circumstances,  it  is  hardly  to  be 
^Aao-}  supposed  that  the  legislature  would  have  ^consented  to  leave  $o 
^  large  a  claim  as  the  present  open  to  litigation  at  any  future  pe- 
riod, or  that  it  could  have  been  overlooked.  The  object  of  the  act  was, 
to  release  all  claims  against  the  property  of  the  company, — to  enable 
them  to  start  afresh,  with  a  new  capital.  The  several  classes  of  credit- 
ors were  to  have  stock  in  the  newly-established  company,  according  to 
a  graduated  scale :  creditors  on  debentures,  or  others  whose  debts  were 
ascertained,  were  to  have  50{.  in  the  new  stock  for  every  100{. ;  pre- 
ference shareholders,  252.  for  every  1002. ;  original  shareholders,  12/. 
10«.  for  every  1002.,  and  so  on :  see  s.  14.  By  the  12th  section,  certain 
rights  are  reserved  to  the  present  plaintiff  by  name.  [Williams,  J. — 
The  terms  of  the  order  of  reference  to  Mr.  Bros  do  not  appear  on  the 
plea.]  The  terms  are  correctly  stated  in  the  report  in  7  C.  B.  921,  et 
seq. ;  and,  if  necessary,  the  court  will  amend  the  plea  accordingly.  (<i) 
The  85th  section  contains  a  saving  of  rights  of  certain  persons  named. 
The  22d  section  is  couched  in  very  large  and  general  terms.  It  dis- 
charges the  company  from  all  claims  and  demands  <<  upon  any  account 
whatsoever."  To  hold  the  plaintiff's  rights  to  be  saved  by  the  act, 
would  be  to  defeat  its  provisions  altogether. 

Willes  was  heard  in  reply.  Cur.  adv.  vult. 

Growder,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  of  covenant,  brought  upon  an  agreement  under 
seal  executed  by  the  plaintiff  and  the  defendants. 

The  declaration  was  framed  upon  the  alleged  breach  of  an  implied 
covenant  in  the  agreement  to  supply  500  tons  of  small  coals  to  the 
plaintiff  weekly  during  a  specified  period. 

*4641      ^'^^  ^^^  declaration  the  defendant  pleaded  six  pleas,  to  five 

-^  of  which  the  plaintiff  demurred ;  and  the  demurrers  were  argued 

before  us  in  the  course  of  last  term.     Four  principal  points  were  made 

upon  the  argument,— *First,  that  the  defendants'  liability  to  supply  the 

(a)  Thu  was  ultimately  agreed  to. 
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coals  depended  on  a  lease  being  granted  bj  them  to  the  plaintiff  as  a 
condition  precedent, — Secondly,  that  the  defendants*  inability  to  supply 
the  coals  exonerated  them  from  liability  on  the  covenant,  withoat  the 
six  months'  notice  being  given,  which  is  mentioned  in  the  agreement^ — 
Thirdly,  that  the  supply  of  coals  was  limited  to  the  purposes  of  the 
patent-fuel  manufacture  mentioned  in  the  agreement, — Fourthly,  that 
the  plaintiff  was  a  «  claimant "  against  the  defendants  within  the  mean- 
ing of  the  act  of  14  &  15  Vict.  c.  cxv.,  and  so  barred  as  to  that  portion 
of  the  claim  which  arose  prior  to  the  24th  of  July,  1851,  when  that  act 
passed. 

The  first  point  was  raised  by  the  demurrer  to  the  first  plea,  which 
sets  out  the  agreement  at  full  length,  and  concludes  with  the  allegation 
that  <^  no  lease  of  the  said  piece  of  land,  with  the  manufactory,  build- 
ings, and  machinery  thereon,  has  ever  been  granted  by  the  defendants 
to  the  plaintiff." 

The  agreement,  which  is  between  the  defendants  of  the  one  part,  and 
the  plaintiff,  a  manufacturer  of  fuel,  of  the  other  part,  recites  that  the 
plaintiff  had  lately  erected  a  factory,  works,  and  buildings  on  part  of  a 
certain  piece  of  land  belonging  to  the  defendants,  situate  at  Port  Tal- 
bot, in  Glamorganshire,  for  the  purpose  of  carrying  on  the  manufacture 
of  patent-fuel;  that  the  defendants  had  advanced  to  the  plaintiff, 
towards  the  erection  and  completion  of  the  factory,  works,  and  buildings, 
and  the  machinery  thereon,  2500^ ;  and  that  they  bad  agreed  to  grant 
a  lease  of  the  said  piece  of  land,  and  the  manufactory  and  buildings, 
and  other  premises,  to  the  plaintiff,  and  to  enter  into  certain  other 
arrangements  *for  the  supply  of  coal  for  the  said  manufactory,  and  r^^^/^r 
otherwise,  on  the  terms  and  conditions  thereinafter  mentioned.  *- 
Then  follow  the  stipulations  of  the  agreement,  embodied  in  thirteen 
clauses,  the  first,  third,  fourth,  tenth,  eleventh,  twelfth,  and  thirteenth 
of  which  were  principally  relied  upon  in  the  argument. 

The  plaintiff's  counsel  referred  to  a  similar  action  between  the  same 
parties,  and  upon  the  same  agreement,  reported  in  7  G.  B.  906,  in 
which  it  was  decided  by  this  court  that  the  stipulation  for  the  supply 
of  coals  by  the  defendants  to  the  plaintiff  constituted  a  covenant ;  and 
he  contended  that  such  covenant  was  for  the  continuance  of  a  supply 
for  twelve  years,  whether  a  lease  were  granted  or  not ;  that  this  cove- 
nant was  entirely  disconnected  in  grammatical  construction  from  the 
stipulation  for  the  granting  of  a  lease  in  the  first  clause  of  the  agree- 
ment ;  that  it  was  quite  unnecessary,  in  order  to  give  effect  to  the 
apparent  intention  of  the  parties,  that  the  granting  of  a  lease  should 
he  construed  to  be  a  condition  precedent ;  and  that,  as  the  lease  con- 
templated was  to  be  at  a  peppercorn  rent,  it  was  for  the  plaintiff's 
exclusive  advantage,  and  could  not  therefore  operate  as  a  consideration 
for  the  defendants'  supply  of  coals. 

On  the  other  band,  it  was  contended  by  the  defendants'  counsel,  that. 
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jftdmitting  the  decision  of  this  court,  as  reported  in  7  G.  B.,  to  be  right, 
for  the  purpose  of  the  argument  only,  the  granting  of  the  lease  was  a 
condition  precedent  to  the  defendants'  liability  upon  the  covenant ;  and 
he  relied  especially  on  the  language  of  the  first,  third,  fourth,  tenth, 
eleventh,  and  thirteenth  clauses  as  establishing  that  proposition. 

He  contended,  that,  as  the  term  of  twelve  years  from  Lady-day  last 
was  to  be  created  by  the  lease  agreed  to  be  granted  by  the  first  clause, 
the  implied  covenant  in  the  third  and  fourth  clauses,  for  the  deliverj 
of  500  tons  of  coals  weekly  to  the  plaintilT,  was  applicable  only  to 

*dr(M  *^^^  ^^^^  ^^  ^^  ^^  created,  and,  as  no  lease  had  been  granted, 
-'  no  term  had  been  created,  and  so  no  obligation  incurred  on  the 
parts  of  the  defendants  to  supply  the  coals ;  and  the  case  of  Soprani 
V.  Sknrro,  Telv.  18,  Pitt  v.  Woodbury,  8  Ezch.  4,t  and  Swatman  v. 
Ambler,  8  Ezch.  72,t  were  cited  in  support  of  that  argument.  More- 
over, it  was  denied  that  the  lease  was  exclusively  for  the  plaintiff's 
benefit,  as  by  the  first  and  tenth  clauses  it  was  to  be  assigned  to  the 
defendants  immediately  after  its  execution,  by  way  of  mortgage,  as  a 
security  for  the  advances  made  to  the  plaintiff;  and  by  the  eleventh 
clause  the  plaintiff  was  restricted  from  under-letting  or  assigning  the 
premises  without  the  consent  of  the  defendants.  It  was  further  argued 
that  the  defendants  would  obtain  by  the  lease  the  advantage  of  a  solemn 
admission  on  the  part  of  the  plaintiff,  that  the  premises,  including  the 
factory,  buildings,  and  machinery,  were  the  property  of  the  defendants ; 
that,  by  the  first  and  thirteenth  clauses,  it  appears  that  the  term  in  the 
lease  was  to  be  of  a  different  duration  from  the  term  of  the  agreement, 
the  former  being  twelve  years  from  Lady-day  last  past,  the  latter  twelve 
years  from  the  date  of  the  agreement ;  and  that  therefore  the  covenant 
to  supply  the  coals  in  the  third  and  fourth  clauses  could  only  apply  to 
the  term  in  the  lease ;  that  the  expression  in  the  third  clause,  <<  during 
the  said  term  of  twelve  years,"  had  relation  to  the  lease  mentioned  in 
the  first  clause,  and  showed  that  the  supply  was  to  be,  not  during  the 
agreement,  but  for  the  term  to  be  created  by  the  lease. 

But  we  think  that  the  plaintiff's  construction  of  the  agreement  is  the 
correct  one,  and  that  the  cases  cited  on  the  part  of  the  defendants  do 
not  apply.  The  ground  of  the  decision  in  those  cases,  was,  that  there 
was  no  consideration  for  the  covenant,  because  the  covenantee  had  not 
executed  the  deed  in  which  the  covenant  was  contained.  Whereas,  in 
*4f)71  ^^^  pf^sent  case,  both  parties  executed  the  ^agreement.  The 
^  granting  of  the  lease  is  a  part  of  the  agreement  to  be  performed 
by  the  defendants,  who  have  also  covenanted  to  supply  the  coals  weekly 
to  the  plaintiff.  The  lease  was  mainly  for  the  benefit  of  the  plaintiff, 
as  it  appears  from  the  recitals  that  the  buildings  had  already  been 
erected  on  the  defendants'  land  prior  to  the  execution  of  the  agreement ; 
and  the  rent  was  to  be  merely  nominal.  And  we  think  that  the  words 
<«term  of  twelve  years"  and  «term  aforesaid,"  occurring  in  the  third 
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clause,  do  not  mean  the  term  to  be  created  by  the  lease*  in  the  techni* 
cal  sense  of  the  expression,  but  that  the  true  meaning  of  the  word 
<«  term"  there  is,  ><  period'^  or  «« space  of  time."  And  thus  the  covenant 
to  supply  coals  for  the  said  period  of  twelve  years  from  Lady-day  last, 
would  be  quite  consistent  with  the  non-existence  of  a  lease,  and  also 
with  the  duration  of  the  agreement  for  a  still  longer  time,  as  stipulated 
in  the  thirteenth  clause*  The  defendants  having  entered  into  two 
covenants, — ^first,  to  grant  a  lease  to  the  plaintiff,*— and,  secondly,  to 
supply  hira  with  coals  for  twelve  years,  it  would  be  unreasonable  to 
hold,  unless  constrained  by  the  clearest  language,  that  the  defendants' 
non-performance  of  their  first  covenant  exonerated  them  from  liability 
to  perform  the  second  also.  We  think,  therefore,  the  granting  of  the 
lease  is  not  a  condition  precedent,  and  that,  consequently,  the  first  plea 
cannot  be  supported.  There  will  be  judgment  for  the  plaintiff  there- 
fore upon  the  demurrer  to  that  plea. 

The  second  point  was  raised  by  the  demurrer  to  the  third  plea,  which 
alleges,  <<  that,  from  the  said  24th  of  January  in  the  said  declaration 
mentioned,  until  the  commencement  of  this  suit,  the  defendants  were 
prevented  by  a  substantial  cause  from  supplying  said  coal  to  the  plain- 
tiff according  to  the  agreement."  It  was  attempted,  on  the  part  of  the 
defendants,  to  support  the  plea,  on  the  ground  that  it  was  merely  a 
traverse  of  the  averment  in  *the  declaration  <<  that  the  defend-  r^^ j^o 
ants  were  not  unable  to  supply  the  coals  from  any  substantial  ^ 
cause."  But,  unless  this  traverse,  if  found  by  the  jury  for  the  defend- 
ants, would  be  a  good  defence  to  the  action,  the  plea  cannot  be  sustained. 
And  we  tlunk  that  the  inability  to  supply  from  any  substantial  cause, 
is  no  defence,  unless  six  months'  notice  thereof  be  given  according  to 
the  express  words  of  the  fourth  clause.  And  this  seems  reasonable ; 
for,  otiierwise,  the  defendants  might  be  relieved  from  their  covenant 
to  supply  the  plaintiff  with  coals,  while  the  plaintiff  would  be  bound  by 
hU  covenant  not  to  get  coals  elsewhere,  as  it  is  only  in  case  of  the 
inability  of  the  company  to  supply,  and  six  months*  notice  thereof  given 
to  the  plaintiff,  that  he  is  at  liberty  to  obtain  a  supply  from  any  other 
source.  Therefore,  judgment  will  be  for  the  plaintiff  upon  the  demurrer 
to  the  third  plea. 

The  third  point  was  raised  by  the  demurrers  to  the  fourth  and  fifth 
pleas, — the  fourth  plea  alleging  an  abandonment  of  the  manufacture  of 
patent-fuel  at  the  factory ;  and  the  fifth  plea  alleging  that  the  defendh 
ants  supplied  all  coal  required  by  the  plaintiff  for  the  purposes  of  the 
eaid  manufacture.  The  substantial  question  arising  upon  both  pleas,  is, 
whether  the  covenant  to  supply  coal  is  limited  to  the  purposes  of  the 
patent-fuel  manufacture,  or  whether  it  is  to  be  for  any  other  purpose 
required  by  the  plaintiff.  It  was  contended  by  the  plaintiff's  counsel^ 
that  the  recital  in  the  agreement,  that  the  defendants  had  agreed  te 
grant  a  lease,  <<  and  to  enter  into  certaiu  other  arrangements  for  the 
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supply  of  coal  for  the  said  manufactory  and  otherwise  on  the  tern?  and 
conditions  hereinafter  mentioned/*  showed  that  the  supply  of  coals  was 
to  be  for  other  purposes  besides  those  connected  with  the  manufacture 
of  fuel;  the  word  <«  otherwise"  furnishing  this  argument.  But,  looking 
*dM']  ^^  ^^^  language  of  the  agreement  throughout,  ^and  especially  in 
-^  the  third,  fifth,  seventh,  and  eleventh  clauses,  we  are  of  opinion 
that  the  defendants'  covenant  is  limited  to  the  supply  of  coals  for  the 
purposes  of  the  patent-fuel  manufacture.  A  distinction  was  taken  in 
the  argument  between  the  two  pleas ;  but  we  think  that  each  is  snb- 
stantially  an  answer  to  the  action ;  and,  therefore,  our  judgment  on  the 
demurrers  to  the  fourth  and  fifth  pleas  will  be  for  the  defendants. 

The  fourth  point  arises  upon  the  demurrer  to  the  fifth  plea,  whick  is 
pleaded  to  so  much  of  the  alleged  breach  of  the  agreement  as  applied  to 
the  period  from  the  said  24th  day  of  January  in  the  declaration  men- 
tioned, to  the  24th  day  of  July  in  the  year  1851,  the  last-mentioned  daj 
being  the  day  of  the  passing  of  ^'  The  Oovernor  and  Company  of  Copper 
Miners  Act,  1851 :"  and  to  that  part  of  the  claim  the  defendants  in  their 
sixth  plea  say,  ^^  that  the  plaintiff  at  the  time  of  the  passing  of  the  said  act, 
was  a  present  creditor  and  claimant  against  the  defendants  within  the  moan- 
ing and  intent  of  the  said  act."  And  the  defendants  further  say,  that,  after 
the  passing  of  the  said  act,  and  before  the  commencement  of  this  suit,  the 
lands,  mines,  collieries,  and  hereditaments,  ore,  plant,  machinery,  fiztares, 
and  effects  mentioned  in  the  said  act,  and  comprised  in  the  mortgage 
security  in  the  said  act,  were,  under  the  provisions  of  the  said  act,  dnlj 
re-conveyed  to  the  defendants  by  the  Governor  and  Comnany  of  the 
Bank  of  England.  The  question  upon  this  demurrer,  is,  whether  the 
plaintiff  was  a  claimant  against  the  defendants  within  the  true  meaning 
of  the  22d  section  of  the  act  referred  to,  and,  as  such,  barred  from  main- 
taining the  present  action.  It  appears,  from  the  preamble  of  the  act^ 
that  the  defendants,  being  in  a  state  of  great  pecuniary  embarrassment, 
were  desirous  of  arranging  their  affairs,  and  distributing  their  assets  rate- 
ably  among  their  creditors ;  that  the  Bank  of  England  had  advanced  large 
*17()1  *^^°^^'  ^^^  ^ere  mortgagees  in  possession  of  a  considerable  portion 
•^  of  the  defendants'  property,  with  the  usual  powers  of  sale ;  that 
there  was  also  a  large  class  of  creditors  by  debentures,  loan  notes,  and 
promissory  notes ;  that  a  suit  in  Chancery  had  been  instituted  by  the  Bank 
of  England  against  the  defendants ;  and  it  was  referred  to  the  master  to 
take  an  account  of  all  the  debts,  liabilities,  and  engagements  of  the  defend- 
ants, and  to  ascertain  what  creditors  were  entitled  to  the  benefit  of  the 
trust-deeds  which  had  been  executed  by  the  defendants.  And  it  appears 
further,  from  the  preamble,  that  the  Bank  of  England  had  been  unable 
to  sell  the  property  mortgaged,  and  were  willing  to  give  up  possession, 
upon  terms  advantageous  to  the  defendants;  and  that  ^'a  very  large 
majority  of  the  holders  of  debentures,  promissory  notes,  and  loan  notes 
«f  the  defendants,  and  of  the  creditors  of  the  defendants,  were  willing  to 
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compoand  for  their  claims  on  the  defendants/'  and  to  accept  payment  of 
such  composition  in  stock  of  the  said  company  in  the  manner  set  forth. 
The  arrangement  contemplated  is  then  carried  out  by  the  yarioos  sections 
of  the  act ;  and  by  the  22d  section  it  is  enacted,  that,  on  the  re-convey- 
ance to  the  said  Governor  and  Company  of  Copper  Miners  in  England, 
from  the  said  Grovernor  and  Company  of  the  Bank  of  England,  of  the 
lands,  mines,  collieries,  hereditaments,  ore,  plant,  machinery^  fixtures,  and 
effects  comprised  in  the  said  recited  mortgage-security,  or  any  part  thereof, 
in  pursuance  of  any  arrangement  to  be  nade  between  them,  the  said  lands, 
mines,  collieries,  hereditaments,  ore,  plant,  machinery,  fixtures,  and  effects, 
or  the  part  thereof  comprised  in  such  re-conveyance,  shall,  notwithstand- 
ing the  continuance  of  the  trusts  of  the  said  recited  indentures  of  the  19th 
day  of  April,  1848,  or  of  the  said  suit,  vest  in  the  said  Governor  and 
Company  of  Copper  Miners  in  England ;  and  that,  subject  and  without 
prejudice,  as  to  the  said  lands,  mines,  collieries,  hereditaments, *ore,  ri^An-t 
plant,  machinery,  fixtures,  and  effects,  to  any  such  arrangement,  ^ 
all  property  and  effects  whatsoever  to  be  held,  possessed,  and  acquired 
by  the  said  Governor  and  Company  of  Copper  Miners  in  England,  shall 
be  held  and  enjoyed  by  them  freed  and  discharged  from  all  rights,  clainrs, 
and  remedies  whatsoever  by  or  on  the  part  of  any  holder  of  any  deben- 
tures, promissory  notes,  or  loan  notes  of  the  said  Governor  and  Company 
of  Copper  Miners  in  England  heretofore  issued,  or  on  the  part  of  any 
other  present  creditor  or  claimant  against  the  said  Governor  and  Company 
of  Copper  Miners  in  England  upon  any  account  whatsoever,  except  any 
claim,  right,  or  remedy  of  the  said  Governor  and  Company  of  the  Bank 
of  England,  which  may  be  mentioned  in  such  re-conveyance  as  reserved 
to,  or  retained  by,  the  said  Governor  and  Company  of  the  Bank  of 
England,  and  except  any  right  or  remedy  of  the  said  William  Hind  Lord 
in  respect  of  his  costs  in  the  Chancery  suit  hereinbefore  referred  to,  to 
an  extent  not  exceeding  550Z.  Now,  on  the  part  of  the  defendants,  it 
was  contended  that  the  plaintiff  was  a  present  claimant  against  the  defend- 
ants within  this  section,  and  that  the  word  ^'claimant''  was  intended  to 
apply  to  unliquidated,  as  the  word  '^  creditor"  was  to  liquidated  demands; 
and  that  the  plaintiff's  claim  under  the  covenant  was  an  unliquidated 
demand,  and  so  would  be  barred  by  the  22d  section  of  the  act.  It  was 
answered,  on  the  part  of  the  plaintiff,  that  his  right  to  sue  upon  this 
covenant  did  not  make  him  a  '^  claimant"  within  the  meaning  of  the  22d 
section ;  and  that,  if  it  did,  there  was  nothing  in  the  language  of  that 
section  to  deprive  him  of  his  right  of  action.  We  think,  looking  at  the 
general  terms  of  the  preamble,  as  well  as  at  the  language  of  the  4th,  8th, 
10th,  and  12th  sections,  that  the  ^^  creditor"  or  *^  claimant"  mentioned 
in  the  22d  section,  must  be  a  person  having  a  debt  or  liquidated  demand 
against  the  defendants,  and  that  those  "^words  cannot,  by  any  fair  ri^Arro 
construction,  include  a  person  having  a  right  of  action  for  the  *- 
breach  of  a  covenant  to  furnish  coals  to  a  factory.  It  is  unnecessary,  there- 
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fore,  to  give  any  opinion  aB  to  the  effect  of  the  22d  section,  sapposmg  the 
plaintiff  to  be  such  a  claimant  as  is  incladed  therein.  The  12th  section 
expressly  refers  to  the  former  action  of  the  plaintiff  against  the  defend- 
ants for  a  breach  of  the  same  covenant  on  which  the  present  action  is 
founded.  It  recites  the  pendency  of  that  action,  and  the  reference  of  it 
to  an  arbitrator,  with  the  power  to  make  two  awards.  It  then  recites  the 
assessment  of  damages  by  one  award,  at  the  sum  of  2272/.  2t.,  with  a 
reservation  of  certain  points  of  law  for  the  opinion  of  the  court,  and  that 
no  second  award  had  been  made.  The  section  then  enacts  *'that  Eenr; 
Walker  Wood  (the  plaintiff)  shall  be  deemed  and  considered  a  creditor 
of  the  said  Governor  and  Company  of  Copper  Miners  in  England,  irithin 
the  intent  and  meaning  of  this  act,  for  all  and  every  such  sum  and  sums 
of  money  as  have  been  and  shall  be  awarded  to  the  said  Henry  Walker 
Wood  by  the  said  Thomas  Bros,  or  by  any  other  arbitrator  to  whom  the 
said  cause  and  matters  may  hereafter  at  any  time  be  referred  in  the  place 
of  the  said  Thomas  Bros,  or  such  other  arbitrator  as  aforesaid,  and  for 
any  costs  which  shall  be  awarded  by  the  said  Thomas  Bros,  or  such  other 
arbitrator  as  aforesaid,  to  be  paid  by  the  said  Governor  and  Company  of 
Copper  Miners  in  England  to  the  said  Henry  Walker  Wood ;  and  that, 
until  the  said  Thomas  Bros,  or  such  arbitrator  as  aforesaid,  shall  bare 
made  his  final  award,  the  said  Henry  Walker  Wood  shall  be  deemed  and 
considered  a  creditor  of  the  said  company  for  the  said  sum  of  22721  2t." 
The  insertion  of  this  section  shows,  we  think,  that,  without  it,  the  plain- 
tiff would  not  have  been  within  the  general  terms  *^  creditor  or  clumant" 
in  the  22d  section ;  and  the  claim  or  demand  of  the  plaintiff  is  clearlj 
i^M^rtri  confined  by  the  12th  ^section  to  the  sum  awarded  and  such  other 
-'  sum  or  sums  as  may  be  awarded  in  the  former  action.  It  irodd 
not  include,  therefore,  the  claim  in  the  present  action.  And  we  are  of 
opinion  that  there  is  nothing  in  any  other  part  of  the  act  to  bring  the 
plaintiff,  as  regards  this  action  of  covenant,  within  the  terms  ^  creditor 
or  claimant"  in  the  22d  section  of  the  act.  The  sixth  plea,  therefore^ 
cannot  be  sustained,  and  our  judgment  will  be  for  the  plaintiff  on  the 
demurrer  to  that  plea.  Judgment  according^* 
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A  eorenantM  in  an  ordinniy  indentnre,  who  ii  »  party  to  it,  may  sua  the  ooTonantor  who  e  co* 
ented  it,  although  he  himtelf  has  not  ezeeuted  it;  notwithatanding  there  may  bo  crou-oovenanta 
en  the  |>art  of  the  coTonantee,  which  are  stated  in  the  deed  to  be  the  oonaideration  for  the 
eoTcnants  on  the  part  of  the  eorenantor. 

A  mortgage-deed,  though  ezpreased  to  be  made  for  seenring  the  repayment  or  rotranafer  of  an 
oneertain  and  unlimited  amount  of  money  or  atock,  ia  admiaaible  in  evidence,  and  available 
(under  the  13  A  14  Viet  e.  97,  sehed.  title  **Mortgag^)  for  aueh  amount  of  money  or  stock 
intended  to  be  thereby  secured,  as  the  ad  ralorem  duty  denoted  by  the  stamp  thereon  will 
extend  to  cover. 

<^awre,  as  to  power  of  the  eommlsaioners  of  stamps  in  sneh  a  eaae  to  affix  the  denoting  stamp 
under  section  14  ? 

The  court  will  not  interfere  with  the  discretion  of  the  Judge  at  niai  prius  as  to  the  amendment  of 
the  record. 

Ths  declaration  stated,  that,  before  the  suit,  to  wit,  on  the  18th  of 
June,  1852,  by  a  certain  indenture  then  sealed  with  the  seal  of  the 
defendant,  and  made  between  the  defendant  of  the  one  part,  and  the 
plaintifis  of  the  other  part, — ^reciting,  amongst  other  things,  that  the 
plamtifb  had  some  time  since  sold  out  the  sum  of  1800{.  Three  per 
Cent.  Consolidated  Bank  Annuities  (which  was  theretofore  standing  in 
their  names  upon  their  joint  account  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England),  and  had  advanced  the  net  proceeds 
thereof  to  the  defendant  upon  a  security  (which  had  since  failed)  that 
he  would  replace  the  same  in  their  names  at  a  time  then  since  passed ; 
but  that  he  the  defendant  had  then  proposed  to  the  plain tiflfs  to  replace 
the  same  by  the  instalments  therein  and  hereinafter  mentioned,  r^AffM 
*and  in  the  mean  time  to  pay  interest  after  the  rate  of  4{.  per  ^ 
centum  per  annum  on  the  sum  of  1791Z.  (the  amount  which  on  the  day 
of  the  date  thereof  it  would  require  to  replace  such  sum  of  18002.  Three 
per  Cent.  Consolidated  Bank  Annuities  as  aforesaid),  or  so  much  thereof 
as  should  for  the  purposes  of  those  presents  be  deemed  to  remain  un- 
invested, as  and  in  manner  thereinafter  mentioned,  and  in  order  to 
secure  such  investment,  and  the  payment  of  such  interest  as  aforesaid, 
had  also  proposed,  amongst  other' things,  to  enter  into  the  covenant 
and  agreement  thereinafter  contained  and  hereinafter  set  forth,  the 
defendant  did  thereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  in  manner  following,  that  is  to  say,  that  the 
defendant,  his  heirs,  executors,  administrators,  or  assigns,  or  some  or 
one  of  them,  should  invest  or  cause  to  be  invested  in  the  names  or  name 
of  the  plaintiffs,  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, or  their  or  his  assigns,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  sum  of  18002.  Three  per  Cent.  Con- 
solidated Bank  Annuities,  by  the  instalments  and  in  manner  following, 
that  is  to  say,  the  sum  of  300Z.  like  Annuities  on  the  15th  of  April 
every  year  up  to  and  inclusive  of  the  year  1858,  and  should  and  would 
in  the  meantime,  half-yearly,  viz.  on  the  5th  of  July  and  the  5th  of 
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January  in  every  year,  pay  or  cause  to  be  paid  unto  the  plaintiffs,  or 
the  survivor  of  them,  his  executors  or  administrators,  or  their  or 
his  assigns,  interest  on  the  sum  of  1791{.,  or  on  such  part  of  the 
same  sum  as  should  for  the  time  being  remain  to  be  invested,  after 
the  rate  of  4i.  for  every  lOOZ.  by  the  year,  -without  any  deduction 
thereout  whatsoever ;  and  also  that,  if  default  should  be  made  by  the 
defendant,  his  heirs,  executors,  administrators,  or  assigns,  or  any  of 
them,  for  the  space  of  forty  days,  in  investing  or  causing  to  be  invested 
^ .-.-  in  the  names  or  name  aforesaid,  any  such  instalment  of  ^300/. 
^  Three  per  Gent.  Consolidated  Bank  Annuities  as  aforesaid,  or  in 
payment  of  such  interest  as  aforesaid,  then  he,  the  defendant,  his  heirs, 
executors,  administrators,  and  assigns,  some  or  one  of  them,  should  and 
would,  immediately  after  any  such  default  as  aforesaid,  invest  or  cause 
to  be  invested  in  the  names  or  name  of  the  plaintiffs,  or  the  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his  assigns,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  the  said 
sum  of  1800{.  Three  per  Cent.  Consolidated  Bank  Annuities,  or  so  much 
thereof  as  should  not  be  invested  as  aforesaid,  and  also  pay  unto  him  or 
them  such  interest  as  aforesaid  as  may  be  unpaid,  without  any  deduction 
or  abatement  whatsoever:  Averment,  that  default  was  made  by  the  defend- 
ant for  the  space  of  forty  days  in  investing  or  causing  to  be  invested  in 
the  names  of  the  plaintiffs  the  first  instalment  of  8002.  Three  per  Cent. 
Consolidated  Bank  Annuities,  according  to  the  said  covenant  of  the  de- 
fendant ;  and,  although  the  time  for  investing  the  said  first  instalment,  to 
wit,  the  said  15th  of  April,  1853,  and  more  than  forty  days  afterwards, 
had  passed  and  elapsed  before  the  suit,  and  before  the  request  therein- 
after mentioned ;  and  although  the  plaintiffs  had  done  all  things  on  their 
part  to  entitle  themselves  to  have  the  said  first  instalment  invested :  let 
the  defendant  did  not  nor  would  invest  or  cause  to  be  invested  in  the  names 
of  the  plaintiffs,  or  their  assigns,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  said  sum  of  18002.  Three  per  Gent. 
Consolidated  Bank  Annuities,  by  the  instalments  and  in  manner  in  and 
by  the  said  covenant  mentioned  and  provided,  that  is  to  say,  the  som  of 
8002.  like  Annuities  on  the  15th  of  April  in  every  year  up  to  and  inclo- 
sive  of  the  year  1858,  but  tisercin  made  default,  and  did  not  nor  would 
invest  the  first  instalment  thereof  according  to  the  said  covenant,  but 
A'TQ-i  therein  made  default,  '''and  continued  so  in  default  for  more  than 
forty  days  before  the  request  thereinafter  mentioned:  And  that, 
although  a  reasonable  time  in  that  behalf  had  elapsed  after  such  default 
and  lapse  of  forty  days  as  aforesaid,  of  which  the  defendant  had  notices 
and  the  defendant  was  duly  requested  by  the  plaintiffs  so  to  do,  and  the 
plaintiffs  had  done  all  things  on  their  part  to  entitle  them  to  have  the  said 
sum  of  18002.  invested  according  to  the  defendant's  covenant,  and  the  true 
intent  and  meaning  thereof:  Tet  the  defendant  did  not  nor  would,  immedi- 
ately after  such  default,  or  at  any  other  time  before  or  since,  invest  or  cause 
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to  be  inyested  in  the  names  of  the  plaintiffs,  or  either  of  them,  or  of 
their  or  his  assigns,  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  the  said  sum  of  18002.  Three  per  Gent.  Consolidated 
Bank  Annuities,  or  any  part  thereof,  and  the  same,  and  every  part 
thereof,  was  still  uninvested  and  unpaid,  contrary  to  the  defendant's 
said  covenant,  and  in  breach  thereof. 

There  was  also  a  count  for  money  lent  and  money  due  on  an  account 
stated :  and  the  plaintiff  claimed  20002. 

The  defendant  pleaded,  to  the  first  count,  non  est  factum,  and,  as  to 
the  residue  of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  first  sitting  in  Lon- 
don in  the  present  term.  The  deed  declared  on  was  produced,  and 
ita  execation  by  the  defendant  proved  by  the  attesting  witness.  It 
waa  not  executed  by  the  plaintiffs.  The  stamp  thereon  was  an  ad 
valorem  stamp  of  2Z.  5$.  on  the  first  skin,  and  10«.  on  each  subsequent 
akin. 

It  was  objected,  on  the  part  of  ihe  defendant,  that  the  deed  was  not 
admissible,  by  reason  of  the  insufficiency  of  the  stamp,  the  schedule  to 
the  13  &  14  Vict.  c.  97,  imposing  a  duty  of  7«.  6(2.  upon  a  deed  for 
securing  3002.,  '''and  an  additional  duty  of  2«.  6(2.  for  every  addi-  r^Awm 
tional  1002. ;  and  it  was  proposed  to  prove,  that,  according  to  ^ 
the  price  of  Consols  for  the  day,(a)  the  amount  for  which  the  deed  was 
available  as  a  security  would  exceed  18002.,  and  consequently  it  would 
require  a  further  stamp  of  2$.  6(2. 

The  learned  judge  adjourned  the  trial  until  12  o'clock  on  the  follow- 
ing day,  to  enable  the  plaintiff  to  apply  to  the  commissioners  of  stamps 
to  cure  the  defect,  under  the  14th  section  of  the  statute.(6) 

(a)  The  daty  impoied  upon  a  deed  for  seonring  the  tranafer  or  the  re-tranifer  of  etoek,  ii  hy 
the  13  A  14  Vict  e.  97,  title  ** Mortgage"  "  the  same  duty  as  on  a  mortgage  or wadvet  for  a  earn 
of  money  eqnal  to  the  valae  of  the  stock  or  fund  seoared  acoording  to  the  arerage  price  thereof 
on  the  day  of  the  date  of  the  mortgage  or  other  instrument  aforesaid,  or  on  either  of  the  ten  . 
days  preceding,  or,  if  there  shall  not  hare  been  any  known  sale  on  any  of  such  days,  then  on  the 
latest  day  preceding  on  which  there  shall  have  been  a  known  sale/' 

(6)  The  14th  section  of  the  13  A  14  Vict  c.  97,  enacts,  **  that,  when  any  deed  or  instroment 
liable  to  stamp-dnty,  whether  previously  stamped  or  otherwise,  shall  be  presented  to  the  commis- 
aioners  of  inland  revenue  at  their  offioe,  and  the  party  presenting  the  same  shall  desire  to  have 
the  opinion  of  the  said  commissioners  as  to  the  stamp-duty  with  which  such  deed  or  instrument 
is  chargeable,  and  shall  tender  and  pay  to  the  said  commissioners  a  fee  of  10s.,  it  shall  be  lawfhl 
for  the  said  commissioners,  and  they  are  hereby  required,  to  assess  and  charge  the  stamp-dnty 
to  which  in  their  judgment  such  deed  or  instrument  is  liable,  and,  upon  payment  of  the  stamp- 
duty  so  assessed  and  charged  by  them,  or,  in  the  case  of  a  deed  or  instrument  insufficienUy 
stamped,  of  such  a  sum  as,  together  with  the  stamp-duty  already  paid  thereon,  shall  be  equal  to 
the  duty  so  assessed  and  charged,  and  upon  payment  also  of  the  amount,  if  any,  payable  by  way 
of  penalty  on  stamping  such  deed  or  instrument,  to  stamp  such  deed  or  instrument  with  the  proper 
stamp  or  stamps  denoting  the  amount  of  the  duty  so  paid,  and  thereupon,  or  if  the  fall  stamp- 
duty  to  which  in  the  judgment  of  the  said  commissioners  such  deed  or  instrument  shall  be  liable, 
sh^  have  been  previously  paid  and  denoted  upon  the  same  in  the  manner  aforesaid,  such  com- 
missioners shall  impress  upon  such  deed  or  instrument  a  particular  stamp  to  be  provided  by  them 
for  that  purpose,  with  such  word  or  words  or  device  or  symbol  thereon  as  they  shall  think  proper 
in  that  behalf;  and  such  last-mentioned  stamp  shall  be  deemed  and  taken  to  signify  and  denote 
that  the  full  amount  of  stamp-duty  with  which  such  deed  or  instrument  is  by  law  chargeable  has 
be«ii  paid ;  and  eveiy  deed  or  instrument  upon  which  the  same  shaU  be  impressed  shall  bo  deemed 
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*4.7R1  *^^  ^^^  ^^^  accordingly  produced  on  the  following  d&j, 
-*  with  a  pink  stamp  denoting  that  the  proper  amount  of  duty  had 
been  paid  thereon;  when  it  was  again  objected,  for  the  defendant, 
that,  the  deed  being  made  as  a  security  for  an  indefinite  sum, — ^inasmuch 
as  it  related  also  to  costs  in  reference  to  other  transactions,  the  com* 
missioners  were  expressly  precluded  by  the  language  of  the  14tb  section 
from  affixing  the  denoting  stamp  thereon. 

The  learned  judge,  however,  ruled  that  it  was  matter  for  the  discre- 
tion of  the  commissioners,  and,  they  having  stamped  the  deed,  he  would 
receive  it. 

It  was  then  submitted,  that  the  defendant  was  not  liable  upon  his 
covenants,  inasmuch  as  the  deed  had  not  been  executed  by  the  plain- 
tifis ;  and  that,  as  there  were  cross-covenants  to  be  performed  by  them, 
the  consideration  for  the  defendant's  execution  failed.  And  the  case  of 
Swatman  v.  Ambler,  8  Exch.  72,t  was  relied  on. 

This  objection  was  overruled. 

The  deed  was  then  read ;  and  the  plaintiff  claiming  a  sum  of  120/. 
^47Q1  ^^^  ftri'Cfti^s  of  interest,  but  the  declaration  ^containing  no  claim 
-*  for  interest,  he  obtained  leave  to  amend  by  inserting  such  claim. 
The  record  having  been  amended  accordingly,  the  plaintiffs  afterwards 
elected  to  abandon  the  interest,  and  to  take  a  verdict  for  18002.  onlv. 
This  the  learned  judge  allowed,  notwithstanding  the  re-amendment  wai 
strongly  opposed  on  the  part  of  the  defendant. 

A  verdict  having  been  entered  for  the  plaintiffs  for  18002., 

Ogle  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and 
ot  the  improper  reception  of  evidence ;  and  also  on  the  ground  that  th« 
learned  judge  had  no  power  to  alter  the  record  as  he  did.  As  a  seen* 
rity  for  an  indefinite  sum,  the  ad  valorem  stamp  was  clearly  insufficient: 
Dickson  V.  Cass,  1  B.  &;  Ad.  342  (E.  G.  L.  R.  vol.  20).  Under  the  for* 
mer  act  of  55  G.  8,  c.  184,  the  stamp-duty  for  a  deed  for  securing  an 
indefinite  amount,  was  252.  Now,  it  is  at  the  rate  of  2«.  6c2.  for  every 
1002.  intended  to  be  secured.  It  was  impossible  to  say  here  for  what 
amount  this  deed  was  to  be  a  security ;  and  therefore  the  commissioners 
had  no  power  under  the  13  &  14  Vict.  c.  97,  s.  14,  to  authenticate  it 
by  the  denoting  stamp  contemplated  by  that  section.  [Williams,  J.*— Do 
you  contend  that,  if  this  deed  had  not  been  stamped  at  all,  the  com. 
missioners  could  not  have  stampsd  it  ?]  It  is  submitted  that  they  could 
not,  as  well  by  reason  of  the  sum  to  be  secured  being  unlimited,  as  be- 
cause the  amount  for  which  the  deed  was  to  be  a  security  was  not  capa- 
ble of  ascertainment  by  looking  at  the  deed  itself.     [Cresswell,  J.— 

to  have  been  dnlj  itamped,  and  nbaU  be  reoeirablo  in  eridence  in  all  ooorls  of  law  or  eqaitT, 
notwUbstanding  any  objection  made  to  the  same  as  being  insufficiently  stamped, — rare  amd  txttfi 
thtit  •ueh  latt-mentiotted  ttamp  ahall  not  be  imprettd  upon  nnjf  deed  or  inetrwmtHt  ehargeabie  teitk 
nd  valorem  duijf  under  or  by  reference  to  the  head  of  *  Bond^  or  '  Mortgage'  in  tke  eekednU  to  tkie 
act,  neA^re  tke  eame  it  made  ae  a  eeeuritg/or  tke  payment  or  trane/er,  or  re'trana/er,  of  mwtj  of 
•focJ^  f0ithout  any  limit  a»  to  tke  amount  tkeret^,** 
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The  schedule,  under  title  ^^ Mortgage^'*  provides,  that,  «cif  the  total 
amount  of  the  money  secured  or  to  be  ultimately  recoverable  thereupon 
shall  be  uncertain  and  without  any  limit,  then  the  same  shall  be  availa-* 
ble  as  a  security  or  charge  for  such  an  amount  only  of  money  or  stock 
intended  to  be  thereby  secured  as  the  ad  valorem  *duty  denoted  r-i^inr^ 
by  any  stamp  or  stamps  thereon  will  extend  to  cover/']  Assu-  ^ 
ming,  then,  that  the  deed  was  properly  stamped,  the  plaintiffs  were  not 
entitled  to  sue  upon  it,  inasmuch  as  they  had  not  executed  it,  and  so 
part  of  the  consideration  for  the  defendant's  execution  thereof,  viz.  the 
cross-covenants  therein  on  the  plaintiffs'  part,— -one  of  which  was,  that 
the  plaintiffs  would  not  enforce  a  judgment  against  the  defendant  before 
a  given  day,(a) — ♦failed:  Soprani  r.  Skurro,  Telv.  18.  Swat-  ri^^Q^ 
man  v.  Ambler,  8  Exch.  72,t  is  precisely  in  point.     That  was  an  ^ 

(a)  The  deed  raeited  an  indentare  of  the  5th  of  Mareh,  1852,  between  one  H.  F.  Hall  and  the 
defendant  Pike,  whereby, — after  reciting  the  will  of  one  Walter  Hall,  that  Pike  bad  obtained  a 
jadgment  againat  H.  F.  Hall  for  4400/.  in  an  notion  of  debt,  bnt  had  agreed  not  to  issne  immediate 
ezeealion  thereupon, — H.  F.  Hall  aasigned  to  Pike  his  rerenionary  interest  in  certain  property 
under  the  will  of  Walter  Hall,  as  a  security  fur  the  said  debt  and  interest ;  with  a  power  of  sale, 
the  moneys  arising  from  such  sale  to  be  held  by  Pike,  his  executors,  Ao.,  npon  trust  to  reimburse 
hiaaeif  or  themselrei  aU  expenses,  and  the  prinoipal  and  interest  thereby  seonred,  and  to  pay 
orer  the  surplus  (if  any)  to  H.  F.  HalL  It  also  recited  that  Morgan  and  Vangban  (the  plalntiffii) 
^some  time  since  sold  out  the  sum  of  1800/.  Three  per  Cent  Consolidated  Bank  Annuities  (which 
waa  ataoding  in  their  names  upon  their  Joint  aooount  in  the  books  of  the  governor  and  oompany 
of  the  Bank  of  England)  and  advanced  the  net  proceeds  thereof  to  the  said  F.  W.  Pike,  upon  a 
security  ^which  has  since  failed)  that  he  would  replace  the  same  in  their  names  at  a  time  since 
past;  bat  he  hath  now  proposed  to  them  to  replace  the  same  by  instalments  hereinafter  mentioned, 
and  in  the  mean  time  to  pay  interest  alter  the  rate  of  42.  per  cent  per  annum  on  the  sum  of  1791/. 
(the  amount  which  on  the  day  of  the  date  hereof  it  would  require  to  replace  such  sum  of  1800/. 
Three  per  Cent  Consols  as  aforesaid,  or  so  much  thereof  as  shall  for  the  purposes  of  these  presents 
he  deensed  to  remain  uninvested,  as  and  in  manner  hereinafter  mentioned ;  and,  in  order  to  secure 
ineh  re-investment,  and  the  payment  of  such  interest  as  aforesaid,  hath  also  proposed  to  assign 
and  convey  his  aforesaid  mortgage  securities  as  and  in  manner  hereinafter  mentioned,  and  enter 
into  tba  oovenants  and  agreements  hereinafter  contained." 

By  the  deed.  Pike  assigned  to  Morgan  and  Vaughan  the  mortgage  debt  of  4400/.,  and  the  cove- 
nants in  the  recited  indenture  for  payment  thereof,  with  power  for  them  to  sue  for  and  recover 
the  same  in  as  full  and  ample  a  manner  as  he  (Pike)  might  have  done. 

The  deed  then  oontained  the  following  proviso : — **  Provided  alwoys,  and  it  Is  hereby  declared 
and  agreed,  that,  if  the  said  F.  W.  Pike,  his  heirs,  Ac,  or  any  of  them,  do  or  shall  invest,  or 
eaose  to  be  invested,  in  the  name  or  names  of  the  said  Morgan  and  Vaughan,  or  the  survivor  of 
them,  Ae.,  in  the  books  of  the  governor  and  company  of  the  Bank  of  England,  the  sum  of  1800L 
Three  per  Cent  Consols,  by  the  instalments  and  in  manner  following,  that  is  to  say,  the  sum  of 
300/.  like  Annuities  on  the  15th  day  of  April  in  every  year  up  to  and  inclusive  of  the  year  1858,  and 
do  and  shall  in  the  mean  time  half-yearly,  on  the  5tb  of  July  and  5th  of  January  in  every  year,  pay 
or  canae  to  be  paid  unto  the  said  Morgan  and  Vaughan,  or  the  survivor  of  them,  Ac,  interest  on 
the  sum  of  1701/.,  or  on  such  part  of  the  same  sum  as  shall  for  the  time  being  remain  to  be 
invested,  after  the  rate  of  4/.  per  cent  per  annum,  without  any  deduction  thereout  whatsoever, 
tbeo,  or  at  any  time  thereafter,  the  said  Morgan  and  Vaughan,  or  the  survivor  of  them,  Ac,  shall 
and  will,  unless  the  said  W.  F.  Hall,  his  heirs,  Ac,  shall  have  previously  assigned  his  or  their 
zigbt  or  equity  of  redemption,  upon  the  request  and  at  the  costs  of  the  said  F.  W.  Pike,  bis  cxe- 
^ntors,  Ac,  re-assign  and  re-convey  or  re-surrender  to  the  said  F.  W.  Pike,  his  heirs,  Ac,  the 
laid  sum  of  4400/.,  and  interest,  or  so  much  thereof  as  shall  then  remain  unpaid,  and  also  the 
•aid  freehold,  personal,  and  copyhold  hereditaments  and  premises  hereby  assigned,  granted,  con- 
veyed, and  covenanted  to  be  surrendered,  respectively,  or  otherwise  dispose  thereof  as  he  or  they 
shall  order  or  direct,  free  from  all  intermediate  encumbrances  by  the  said  Morgan  and  Vaughan, 
their  heirs,  Ac,  respectively,  but  subject  to  such  prior  encumbrance  and  equity  of  redemption  ai 
hereinbefore  mentioned." 

Then  followed  a  covenant  by  Pike  to  invest  the  1800/.  Three  per  Cent  Consols  by  the  instsi  • 
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♦dfioi  action  of  debt  upon  an  indenture,  dated  the  27th  of  December, 
"'-'  '''1849,  alleged  to  have  been  made  between  five  commissioners  of 
an  inland  navigation,  under  the  authority  of  several  acts  of  parliament^ 
on  the  one  part,  and  the  defendant  on  the  other  part,  whereby  the  com- 
missioners, as  was  alleged  in  the  declaration,  in  consideration  of  the 
rent  therein  mentioned,  demised  the  tolls  of  the  said  navigation  to  the 
defendant,  for  one  year  from  the  1st  of  January,  1850,  at  the  rent  of 
34702.,  payable  monthly,  together  with  certain  other  payments,  and  the 
defendant  covenanted  with  the  commissioners  parties  to  the  said  inden- 
ture, and  also  with  the  whole  body  of  the  commissioners  of  the  naviga- 
tion, as  a  separate  covenant,  for  the  due  payment  of  the  rent :  the 
declaration  then  averred  an  entry  by  virtue  of  the  demise,  and  the  oc- 
*4.R^1  ^^Py^^S  ^^^  '^'receiving  the  tolls  during  the  entire  year ;  and 
^  alleged  for  breach,  the  non-payment  of  the  rent.  The  defendant 
pleaded  that  the  commissioners,  the  lessors  named  in  the  indenture, 
never  executed  the  lease,  and  that  the  entry  and  occupation  was  at  the 
will  of  the  commissioners  only,  and  not  under  the  demise.  The  plain- 
tiff replied,  that  the  defendant  had  entered  and  had  received  and  en- 
joyed the  tolls,  &c.,  by  the  permission  of  the  commissioners,  under  the 
terms  of  the  indenture :  and  it  was  held,  that,  as  the  lessors  had  not 
executed  the  lease,  the  lessee  had  never  received  the  consideration  for 
which  he  had  stipulated,  viz.  a  permanent  estate  during  the  demise,  and 
under  its  terms ;  and  therefore  that  he  was  not  liable  to  be  sued  upon 
his  covenant  in  that  instrument.  [Jervis,  C.  J. — ^Is  the  point  open 
to  you  on  non  est  factum  ?]     It  is  submitted  that  it  is. 

Jebvis,  G.  J. — I  am  of  apinion  that  there  ought  to  be  no  role  in  this 
case.  As  to  two  of  the  points,  Mr.  OgU  admits  that  he  is  answered : 
and  the  others  seem  to  me  to  be  equally  free  from  doubt.  Ab  to  the 
amendment  of  the  record,  we  cannot  interfere  with  my  Brother  Talfonrd's 

inento  mentioned,  and  to  pay  intereit  in  the  mean  time,  at  the  race  of  4/.  per  cent»  haXUyttKAj, 
and  also  covenanta  that  the  mortgage  debt  remained  dae,  and  that  he  had  power  to  assign,  Ae. 

The  deed  then  contained  this  further  proviso : — "  Provided  always,  and  it  is  hereby  farther 
agreed,  that,  in  the  mean  time,  and  until  default  shall  he  made  in  the  investment  of  any  such 
instalment  of  the  said  sum  of  1800^.  Three  per  Cent.  Consols  as  aforesaid,  or  the  interest  aforesaid, 
or  some  part  thereof  respectively,  contrary  to  the  proviso  and  agreement  hereinbefore  contained 
in  that  behalf,  or  nntil  the  said  mortgage  debt  or  sum  of  4400/.  hereby  assigned  shaU  be  paid  or 
called  in  as  next  hereinafter  mentioned,  it  shall  be  lawful  for  the  said  F.  W.  Pike,  his  executors, 
Ac,  to  receive  the  interest  for  the  said  principal  sum  of  4400/.,  but  not  the  same  principal  ram, 
or  any  part  thereof;  and  that,  in  case  the  said  F.  W.  Pike,  his  executors,  ^.,  shall  think  fit  to 
call  in  and  compel  payment  of  the  said  principal  sum  of  4400/.,  or  any  part  thereof, — which  it 
shall  be  lawful  for  him  or  them  to  do, — or  the  same  shall  otherwise  be  paid  off,  either  before  or 
after  default  shall  be  made  in  the  investment  of  the  said  sum  of  1800/.  Three  per  Cent  G<»sob, 
as  aforesaid,  or  any  part,  or  any  such  interest  as  aforesaid,  then,  and  in  either  of  the  said  cases, 
the  said  principal  sum  of  4400/.,  together  with  all  arrears  of  interest  due  thereon,  shall  be  payable 
and  paid  unto  the  said  Morgan  and  Vaughan,  or  the  survivor  of  them,  kc. ;  and  they  or  he,  after 
investing  thereout  in  the  names  or  name  aforesaid  the  said  sum  of  1800/.  Three  per  Cent.  Consols, 
or  so  much  thereof  as  shall  not  be  invested,  and  deducting  thereout  all  arrears  of  interest  as 
aforesaid,  together  with  all  the  costs  and  charges  of  recovering  and  receiving  the  same,  or  other- 
wise payable  by  virtue  of  these  presents,  shall  pay  over  the  residue  or  surplus  thereof,  if  aay, 
unto  the  said  F.  W.  Pike,  his  executors,  kc," 


14  COMMON  BENCH.    (5  J.  SCOTT.)  488 


discretion :  and  there  is  no  affidavit  to  raise  the  question.  With  respect 
to  the  objection  as  to  the  stamp,  I  think  that  fails.  Before  the  late 
act  of  13  k  14  Vict.  c.  97,  the  proper  deed-stamp,  \?here  the  sum 
secured  was  unlimited,  was  252.  Now,  however,  the  amount  of  the 
security  is  limited  by  the  amount  which  the  stamp  used  will  suffice  to 
cover.  The  deed,  therefore,  in  the  present  cause  is  admissible  to  the 
extent  of  18002.,  for  which  the  verdict  is  taken,  the  22.  5$.  stamp  being 
sufficient  to  cover  that  amount.  The  pink  stamp  consequently  is  imma- 
terial. Then,  as  to  the  other  point, — It  is  said  that  the  deed  contained 
cross-covenants,  and,  as  the  plaintiffs  did  not  appear  to  have  executed 
the  deed,  part  of  the  consideration  for  the  defendant's  execution  failed, 
'*'and  he  could  not  be  sued  upon  his  covenant :  and  for  this  Swat-  r^^j^Q^ 
man  v.  Ambler,  8  Exch.  72,t  was  relied  on.  That  position,  how-  ^ 
ever,  is  not  sustainable :  and  it  is  unnecessary  to  consider  whether  or 
not  the  objection  would  be  available  on  non  est  factum.  Swatman  v. 
Ambler  was  the  case  of  a  lease;  and  the  point  arose  upon  a  plea  deny- 
ing the  execution  of  the  lease  by  the  lessors.  In  Pitman  v.  Woodbury, 
3  Exch.  4,t  which  is  referred  to  in  Swatman  v.  Ambler,  Parke,  B., 
points  out  the  distinction  between  leasee  and  other  instruments.  Ho 
says :  "  Upon  the  principal  question  we  should  have  felt  little  difficulty, 
had  it  not  been  for  the  expression  of  an  opinion  in  the  Court  of  Queen's 
Bench,  in  the  case  of  Cooch  v.  Goodman,  2  Q.  B.  598  (£.  C.  L.  B.  Vol. 
42),  2  Gale  &  D.  159,  that  the  lessee  who  executes  the  indenture  of 
lease  is  bound  by  the  covenants  in  it,  which  run  with  the  land,  where 
he  has  entered  and  enjoyed  for  the  whole  term,  though  the  lessor  never 
signed  or  executed  the  lease.  The  cases  establish  that  a  covenantee  in 
an  ordinary  indenture,  who  is  a  party  to  it,  may  sue  the  covenantor  who 
executed  it,  although  he  himself  never  did ;  for,  he  is  a  party,  although 
he  did  not  execute,  and  parties  to  an  indenture  may  sue,  though  stran- 
gers cannot;  and  it  makes  no  difference  that  the  covenants  of  the 
defendant  are  therein  stated  to  be  in  consideration  of  those  of  the  cove- 
nantee. Of  this  there  is  no  doubt,  nor  that  a  covenant  binds  without 
consideration.  But,  with  respect  to  leases  by  indenture,  the  older  au- 
thorities show  that  the  covenants  which  depend  on  the  interest  of  the 
lease,  and  are  made  because  the  covenantor  has  that  interest, — such  as 
those  to  repair  and  pay  rent  during  the  term, — are  not  obligatory,  if 
the  lessor  does  not  execute ;  not  because  the  lessor  is  not  a  party,  but 
because  that  interest  has  not  been  created  to  which  such  covenants  are 
annexed,  and  during  which  only  they  operate,  as  such  covenants  un- 
doubtedly do  not  if  the  term  ends  by  surrender,  and  '''are  aus-  r-i^^Aoe 
pended  by  eviction  by  the  lessor,  so  they  do  not  begin  to  operate  *- 
unless  the  term  commences :  the  foundation  of  the  covenant  failing,  the 
covenant  fails  also.  Unless  there  be  a  term,  a  covenant  to  repair  during 
it  is  void.  But,  with  respect  to  collateral  covenants,  not  depending  on 
the  interest  in  the  land,  it  is  otherwise,  and  they  are  obligatory.     This 
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rale  of  law  is  to  be  foand  in  the  older  authorities,  which  are  collected 
in  Com.  Dig.  Covenant  (F).  The  case  of  Soprani  v.  Skurro,  Telv.  18, 
is  one.  In  that  case,  the  court  say  the  covenants  to  repair  depend  upon 
the  lease :  if  no  lease,  there  is  no  covenant ;  and,  if  the  lease  was  made, 
and  then  surrendered,  all  the  covenants  would  be  void.  From  tbe 
report  of  the  case  referred  to  above,  of  Gooch  v.  Goodman,  the  Court 
of'  Queen's  Bench  do  not  appear  to  dispute  this  proposition,  but  they 
consider  that  the  doctrine  does  not  apply  where  the  lessee  has  entered 
and  enjoyed  daring  the  whole  term,  which  he  was  taken  to  have  done  in 
that  case.  He  was  deemed,  therefore,  to  have  had  all  the  consideration 
for  his  covenant  for  which  he  had  bargained.  There  is,  however,  a  dif- 
ficulty in  saying  that  he  is  bound  by  having  enjoyed  for  a  period  of 
years  equal  to  those  which  the  term  would  have  comprised,  if  it  had 
been  granted,  if  he  was  not  bound  during  their  continuance ;  and  it  is 
hard  to  say  at  what  precise  time  the  obligation  commenced.  It  is  to  be 
remarked,  that,  although  Lord  Denman,  in  giving  judgment,  expresses 
that  as  the  opinion  of  the  court,  the  case  was  not  decided  on  that  ground, 
but  on  another.  The  opinion,  therefore,  was  extra-judicial.  Assuming, 
however,  that  it  was  correct,  the  present  case  is  clearly  distinguishable ; 
for,  this  plea  states  that  the  defendant  never  entered  or  enjoyed  under 
the  lease,  but  under  a  distinct  demise  from  year  to  year.  He  therefore 
never  had  that  consideration  which  he  is  supposed  to  have  stipulated 
for.  He  enjoyed  under  a  different  right  altogether,  from  which  a  differ- 
n^Ao^-y  GQt  species  of  contract  might  be  probably  inferred,  to  be  ^enforced 
^  in  another  form  of  action,  but  which  was  not  an  enjoyment  of 
that  interest  during  the  existence  of  which  the  defendant  had  covenanted 
to  repair.  We  think,  therefore,  that,  in  this  case,  the  defendant  never 
was  bound,  because  the  term  to  which  the  covenants  declared  upon  were 
annexed,  never  was  executed."  That  points  out  very  clearly  the  dif- 
ference between  the  case  of  a  ha$e  and  that  of  any  other  deed  of  cove- 
nant, and  shows,  that,  in  the  latter  case,  the  covenantor  may  be  sued 
upon  his  covenants,  although  the  deed  may  not  have  been  executed  by 
the  covenantee.  I  think  my  Brother  Talfourd  was  quite  right  in  receiv* 
ing  this  deed,  and  that  there  should  be  no  rule. 

Grbsswell,  J.— I  am  of  the  same  opinion.  The  decision  of  tbe 
Court  of  Exchequer  in  Swatman  v.  Ambler  proceeded  entirely  upon  the 
authority  of  the  earlier  case  there  cited  of  Pitman  t;.  Woodbury,  which 
is  wholly  distinguishable  from  this  case. 

Williams,  J. — The  only  point  upon  which  there  could  be  any  ques- 
tion, is,  as  to  the  right  of  the  covenantees  to  sue  upon  the  deed,  they 
not  having  executed  it.  The  general  rule,  from  which  the  case  of  a 
lease  is  shown  by  my  Brother  Parke,  in  Pitman  t;.  Woodbury,  to  be  an 
exception,  is  laid  down  in  Com.  Dig.  Fait  (C.  2),  where  it  is  said,  that, 
*<  if  one  party  executes  his  part  of  an  indenture,  it  shall  be  his  deed, 
though  the  other  does  not  execute  his  part.     This  case  must  be  governed 
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by  the  general  rule ;  and  the  plaintiff  is  consequently  entitled  to  recover 
on  an  issue  on  non  est  factum.  .  Rule  refused.(a) 

(a)  li  is  now,  by  the  Slat  seetion  of  "  The  Commoii  Law  Proeedaro  Act,  1854/'  17  A  18  Viet. 
e.  12&,  onsetod  that  «no  now  trinl  thaU  be  granted  bj  roaton  of  the  ruling  of  anj  Jadge  that  the 
itamp  upon  any  doonment  ia  saiBoienty  or  that  the  doonment  does  not  require  a  stamp." 
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A  ''seeretaiy  of  legation/' accredited  to  the  court  of  England  by  a  foreign  soToreign,  and  acting, 
ia  tbe  absence  of  bis  ambassador,  aa  ehargi  d'affaixesi  is  entitled  to  aU  the  privileges  of  an 
ambassador. 

And  such  a  person  does  not  forfeit  his  privilege  by  engaging  in  mercantile  transactions  here, — 
though  the  Mrvanf  of  the  ambassador  do,  by  rirtue  of  the  exception  in  the  7  Anne,  c.  12,  s.  5. 

Ao  aotian  haring  been  brooght  against  a  foreign  minister  and  three  other  persons,  upon  a  eon- 
sraet  entered  into  by  them  jointly  in  the  country  from  which  the  minister  was  accredited,  his 
attorney  gave  an  undertaking  to  appear,  and  appeared  and  pleaded  on  his  behalf,  and  after- 
wards obtained  a  rale  for  a  special  Jury : — Held,  that,  by  Uius  TolnntarUy  attorning  to  the 
jurisdiction,  the  minister  was  estopped  from  applying  to  the  oonrt  to  strike  out  his  name,  or  to 
stay  the  proceedings,  on  the  ground  of  his  privilege. 

Qm»r€,  whether  the  privilege  of  an  ambassador  or  foreign  minister  extends  to  prevent  his  being 
saed  ia  the  conrts  of  this  country,  or  only  to  protect  him  from  proeess  which  may  affect  the 
sanctity  of  his  person,  or  his  comfort  and  dignity. 

This  was  an  action  brought  by  the  plaintiff  against  the  four  defend- 
ants as  directors  of  a  society  alleged  to  have  been  formed  in  Belgium 
for  working  the  Royal  Nassau  Sulphate  of  Barytes  Mines,  in  the  grand 
dochy  of  Nassau,  to  recover  a  sum  of  2502.  paid  as  a  deposit  on  shares 
in  the  intended  company. 

Best,  Drouet,  and  Sperling  pleaded  severally  never  indebted.  Clarke 
saffered  judgment  by  default.  The  cause  being  at  issue,  and  notice  of  trial 
given  for  the  sittings  in  London  after  last  Michaelmas  Term,  the  defend- 
ant Drouet,  on  the  8th  of  December,  obtained  a  rule  for  a  special  jury. 

On  the  10th  of  December  last,  a  summons  was  taken  out  on  behalf 
of  the  defendant  Drouet,  calling  upon  the  plaintiff's  attorney  or  agent, 
and  the  attorneys  or  agents  for  the  defendants  Best  and  Sperling,  to 
show  cause  at  chambers  why  all  farther  proceedings  in  this  action 
should  not  be  stayed,  or  why  the  name  of  the  defendant  Drouet  should 
not  be  struck  out  of  the  proceedings  in  this  action. 

This  summons,  which  was  attended  before  Talfourd,  J.,  on  the  18th 
of  December,  was  sought  to  be  supported  upon  the  affidavit  (amongst 
others)  of  Drouet,  which  stated,  that,  about  the  year  1888,  the  depo- 
nent was  duly  appointed  by  and  under  the  hand  of  his  majesty  the 
^king  of  the  Belgians  as  aeeand  secretartf  of  legation  of  his  said  r^i^go 
majesty  at  the  court  of  St.  James's,  and  that  he  was  presented  ^ 
and  acted  and  was  received  as  such  at  the  said  court,  and  was  also  pre- 
sent as  such  at  the  coronation  of  Her  Majesty  Queen  Victoria :  that. 


488  TAYLOR  v.  BEST.    H.  T.  1854. 

some  few  years  afterwards,  viz.  about  the  year  1841,  the  deponent  was 
in  like  manner  appointed  first  seeretartf  of  legation  of  hia  said  majestj 
the  king  of  the  Belgians  at  the  said  court  of  St*  James's,  and  has  since 
appeared  at  coart  and  acted  and  been  receiyed  as  snch  at  the  said 
court :  that,  subsequently,  and  in  like  manner,  the  defendant  was  ap- 
pointed eouneiUar  of  legation  of  his  said  majesty  the  king  of  the  Bd- 
gians  at  the  said  court :  that,  in  the  year  1849,  the  deponent  was  in 
like  manner  promoted  to  the  rank  of  minister  resident  of  his  said  ma- 
jesty, and  that,  during  the  last  fifteen  years,  the  deponent  had  acted, 
as  it  was  his  duty  by  virtue  of  the  said  appointments,  on  at  least  as 
many  as  twenty  occasions,  as  ehargS  d'affaires^  and  sometimes  for  as 
long  a  period  as  eight  months,  in  the  absence  of  his  excellency  Silyan 
Van  de  Weyer,  the  minister  plenipotentiary  of  his  said  majesty  at  the 
said  court,  and  appeared  as  such  at  the  last  christening  of  a  Bojal 
prince :  and  that,  during  the  presence  of  the  said  minister  plenipoten- 
tiary, the  deponent  had  acted,  and  acts,  t^a  first  seeretary  of  legation  of 
his  said  majesty  at  the  said  court,  and  conducted  and  conducts  the 
business  of  the  embassy  with  the  secretary  of  state  for  foreign  affairs 
of  Her  said  Majesty,  subject  to  the  control  of  the  said  minister  plenipo- 
tentiary, as  such  first  seeretary  of  legation :  and  that  the  deponent  had 
also,  during  the  said  term  of  fifteen  years,  transacted  business  in  respeet 
of  his  various  appointments  with  the  successive  secretaries  of  state  of 
Her  said  Majesty  for  foreign  affairs :  and  that  he  was  then,  and  had 
been  at  all  times  during  the  said  term  of  fifteen  years,  a  public  mtnuter 
*4RQ1  ^^  ^^^  ^^^^  majesty  the  king  of  the  Belgians,  ^accredited  by  tkst 
-^  sovereign  to,  and  received  as  such  at.  Her  said  Majesty's  court 
of  St.  James's :  that  the  deponent's  attention  was  not  particularly  called 
to  this  action  until  about  ten  days  since,  by  the  receipt  of  a  letter  in- 
forming him  that  it  was  proceeding ;  the  deponent  having  previously 
been  led  to  believe,  that,  although  proceedings  had  been  threatened, 
they  had  been  or  would  be  abandoned,  as  being  without  foundation. 

The  learned  judge,  upon  hearing  the  parties,  ordered  that  all  further 
proceedings  in  the  cause  be  stayed  until  the  fifth  day  of  the  present 
term, — the  costs  of  the  application  as  between  the  plaintiff  and  Dronet 
to  be  plaintiff's  costs  in  the  cause,  and  that  Dronet  should  pay  to  the 
other  defendants  their  costs  of  appearing  on  that  application.  Upon 
affidavits  stating  in  substance  the  foregoing  facts, 

WilleSf  on  a  former  day  in  this  term,  on  behalf  of  the  defendant 
Drouet,  moved  for  a  rule  calling  upon  the  plaintiff  and  the  defendants 
Best  and  Sperling  to  show  cause  why  the  proceedings  should  not  be  set 
aside,  or  why  all  further  proceedings  should  not  be  stayed,  or  the  name 
of  Drouet  struck  out ;  or,  in  the  event  of  the  rule  not  being  made  abso- 
lute, why  the  defendant  Drouet  should  not  be  at  liberty  to  withdraw 
his  plea,  and  plead  his  privilege  as  a  public  minister.  In  the  time  of 
Lord  Coke,  a  notion  prevailed  that  ambassadors  might  be  sued  in  respect 
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of  contracts  made  by  them  while  resident  in  the  conntry  to  the  court 
of  which  they  were  accredited.  Since  that  time,  however,  a  contrary 
opinion  has  been  entertained  by  publicists :  and  it  is  now  the  settled 
law  of  this  conntry,  and  also  of  France,  Holland,  and  America,  that 
the  jurisdiction  of  the  courts  is  totally  excluded  as  to  ambassadors  and 
public  ministers,  not  only  in  civil  proceedings,  but  also  as  to  criminal 
matters,  except  perhaps  '^'tbose  of  a  very  heinous  character.  Some  r^^^.^r^ 
of  the  cases  which  Lord  Coke  refers  to  in  his  chapter  on  ambas-  ^ 
sadors, — 4  Inst.  158, — have  since  been  reprobated.  After  giving 
instances  of  criminal  proceedings  against  ambassadors,  his  lordship 
says :  <«  But,  if  a  foreign  ambassador,  being  prorex,  committeth  here 
any  crime,  which  is  contr&  jus  gentium,  as,  treason,  felony,  adultery, 
or  any  other  crime  which  is  against  the  law  of  nations,  he  loseth  the  pri- 
Tilege  and  dignity  of  an  ambassador,  as  unworthy  of  so  high  a  place,  and 
may  be  punished  here,  as  any  other  private  alien,  and  not  to  be  remanded 
to  his  sovereign  but  of  curtesy.  And  so  of  contracts  that  be  good  jure 
gentium,  he  must  answer  here.  But,  if  anything  be  malum  prohibitum 
by  any  act  of  parliament,  private  law,  or  custom  of  this  realm,  which  is 
not  malum  in  se  jure  gentium,  nor  contri  jus  gentium,  an  ambassador 
residing  here  shall  not  be  bound  by  any  of  them :  but  otherwise  it  is 
of  the  subjects  of  either  kingdom,  kc"  In  Stephen's  edition  of  Black- 
atone's  Commentaries,  the  subject  is  thus  treated, — 8d  edit..  Vol.  2,  p. 
477, — <(  The  rights,  the  powers,  the  duties,  and  the  privileges  of  am- 
bassadors are  determined  by  the  law  of  nature  and  nations,  and  not  by 
any  municipal  constitutions :  for,  as  they  represent  the  persons  of  their 
respective  masters,  who  owe  no  subjection  to  any  laws  but  those  of 
their  own  country,  their  actions  are  not  subject  to  the  control  of  the 
private  law  of  that  state  wherein  they  are  appointed  to  reside.  He 
that  is  subject  to  the  coercion  of  laws  is  necessarily  dependent  on  that 
power  by  whom  those  laws  were  made :  but  an  ambassador  ought  to 
be  independent  of  every  power  except  that  by  which  he  is  sent,  and 
of  consequence  ought  not  to  be  subject  to  the  mere  municipal  laws 
of  that  nation  wherein  he  is  to  exercise  his  functions.  If  he  grossly 
offends,  or  makes  an  ill  use  of  his  character,  he  may  be  sent  home,  and 
•accused  before  his  master,(a)  who  is  bound  either  to  do  justice  r^ej^qi 
upon  him,  or  avow  himself  the  accomplice  of  his  crimes.(6)  But  ^ 
there  is  great  dispute  among  the  writers  on  the  law  of  nations,  whether 
this  exemption  of  ambassadors  extends  to  all  crimes,  as  well  natural  as 
positive,  or  whether  it  only  extends  to  such  as  are  mala  prohibita,  as, 
coining,  and  not  to  those  that  are  mala  in  se,  as,  murder.({?)  Our  law 
seems  to  have  formerly  allowed  the  exemption  in  the  restricted  sense 

(a)  As  WM  done  with  Connt  Jollenbeig,  the  Swedieh  uiniiter  to  Oreai  Britain,  in  1716. 
(6)  Sp.  L.  26,  21. 

(e)  Van  Leenwen  in  Ff.  50,  7, 17;  Baxbeyrae'f  PnC  L  8,  o.  8,  }{  9, 17;  Van  Bynkenhoek,  Dt 
Foro  Legaloram,  e.  17, 18, 19. 
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only ;  for,  it  has  been  held/ both  by  our  common  lawyers  and  cm1ian8,(a) 
that  an  ambassador  is  privileged  by  the  law  of  nature  and  nations; 
and  yet,  if  he  commits  any  offence  against  the  law  of  reason  and  nature, 
he  shall  lose  his  priyilege  ;{b)  and  that,  therefore,  if  an  ambassador  con- 
spires the  death  of  the  king  in  whose  land  he  is,  he  may  be  condemned 
and  executed  for  treason ;  but,  if  he  commits  any  other  species  of  trea- 
son, it  is  otherwise,  and  he  must  be  sent  to  his  own  kingdom. (c)  In 
respect  to  civil  suits,  all  the  foreign  jurists  agree  that  neither  an  am- 
bassador, or  any  of  his  train  or  comites,  can  be  prosecuted  for  any  debt 
or  contract  in  the  courts  of  that  kingdom  wherein  he  is  sent  to  reside. 
Yet  Sir  Edward  Coke  maintains,  that,  if  an  ambassador  make  a  con- 
tract which  is  good  jure  gentium,  he  shall  answer  for  it  here :  4  Inst. 
158.  But,  the  truth  is,  so  few  cases  (if  any)  had  arisen,  wherein  the 
privilege  was  either  claimed  or  disputed,  even  with  regard  to  civil  suits, 
that  our  law  books  are  (in  general)  quite  silent  upon  it  previous  to  the 
reign  of  Queen  Anne,  when  an  ambassador  from  Peter  the  Great,  Cxar 
*4Q91  of  Muscovy,  was  actually  arrested  and  taken  out  of  *his  coach  in 
'^-J  London,  for  a  debt  of  50Z.,  which  he  had  there  contracted.  In- 
stead of  applying  to  be  discharged  upon  his  privilege,  he  gave  bail  to 
the  action,  and  the  next  day  complained  to  the  Queen.  The  persons 
who  were  concerned  in  the  arrest  were  examined  before  the  privy  coun- 
cil (of  which  the  Lord  Chief  Justice  Holt  was  at  the  same  time  sworn  a 
member),  and  seventeen  were  committed  to  prison,  m6st  of  whom  were 
prosecuted  by  information  in  the  Court  of  Queen's  Bench,  at  the  suit 
of  the  Attorney-General,  and,  at  their  trial  before  the  Lord  Chief  Jus- 
tice, were  convicted  of  the  facts  by  the  jury ;  reserving  the  question  of 
law,  how  far  those  facts  were  criminal,  to  be  afterwards  argued  before 
the  judges ;  which  question  was  never  determined.  In  the  mean  time 
the  Csar  resented  this  affront  very  highly,  and  demanded  that  the  she- 
riff of  Middlesex  and  all  others  concerned  in  the  arrest  should  oe 
punished  with  instant  death.  But  the  Queen  (to  the  amasement  of 
that  despotic  court)  directed  her  secretary  to  inform  him  <  that  she 
could  inflict  no  punishment  upon  any  the  meanest  of  her  subjects,  unless 
warranted  by  the  law  of  the  land ;  and  therefore  was  persuaded  that  he 
would  not  insist  upon  impossibilities.'  To  satisfy,  however,  the  clamonn 
of  the  foreign  ministers  (who  made  it  a.  common  cause),  as  well  as  to 
appease  the  wrath  of  Peter,  a  bill  was  brought  into  parliament,  and 
afterwards  passed  into  a  law, — 7  Anne,  c.  12, — to  prevent  and  punish 
such  outrageous  insolence  for  the  future.  And,  with  a  copy  of  this  act 
elegantly  engrossed  and  illuminated,  accompanied  by  a  letter  from  the 
Queen,  an  ambassador  extraordinary  was  commissioned  to  appear  at 
Moscow,  who  declared,  <  that,  though  Her  Majesty  could  not  inflict  such 

(a)  PalaehU'a  Cem,  oited  1  BolL  R«p.  175;  Tho  Kiog  «.  Harsh  (th«  same  eass),  S  Bolsir.  37 

(6)  4  Inat  153. 

(c)  1  Boll  Rep.  176. 
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«  panidhment  as  was  required,  because  of  the  defect  in  that  particular  of 
the  former  established  constitution  of  the  kingdom,  yet,  with  the  unani- 
11008  consent  of  the  parliament,  she  had  caused  a  new  act  to  be  passed, 
*to  serve  as  a  law  for  the  future.'  This  humiliating  step  was  r^^qo 
accepted  as  a  full  satisfaction  by  the  Caar;  and  the  offenders,  at  *- 
his  request,  were  discharged  from  all  further  prosecution.*'  Nothing 
can  be  more  distinct  than  the  law  as  thus  laid  down :  and  all  the  dis» 
tinguished  jurists, — G-rotius,  Vattel,  Van  Bynkershoek,  and  Chancellor 
Kent, — agree.  [Maulb,  J. — Suppose  a  foreign  ambassador  takes  a 
lease  of  a  house  here,  is  the  lessor  without  remedy  against  him  if  he 
fails  to  perform  the  covenants  ?]  That  is  considered  by  Grotius :  and 
he  professes  to  solve  the  difficulty  by  treating  all  debts  contracted  by 
ambassadors  as  debts  of  honour.  Regard  must  be  had  to  the  general 
law,  and  not  to  isolated  cases.  [Maulb,  J.,  referred  to  the  cases  of  Don 
Pantaleoa  Sa,  5  Howell's  St.  Tr.  460,  2  Steph.  BI.,  2d  edit.  465  (p), 
and  of  Lesley,  Bishop  of  Ross,  Chalmers's  Biog.  Diet.,  Vol.  20,  p.  188.] 
Both  those  were  cases  falling  within  the  exception  which  the  law  of 
England  made  to  the  general  law.  The  immunity  of  the  ambassador 
arises  from  the  circumstance  that  he  represents  the  person  of  his  sov- 
ereign. [JsBYis,  C.  J.— Cannot  ft  foreign  sovereign  be  sued  in  the 
coarts  of  this  country  ?]  Ordinarily,  not :  The  Duke  of  Brunswick  v. 
The  King  of  Hanover,  6  Beavan,  1.  In  the  case  of  Munden  v.  The 
Duke  of  Brunswick,  16  Law  Journ.,  N.  S.,  Q.  B.  300,  which  was  an 
action  upon  a  bond  given  by  the  defendant,  the  latter  pleaded  to  the 
jarisdiction,  that  he  was  a  sovereign  prince,  and  that  the  bond  was 
made  by  him  in  his  dominions ;  and  it  was  held,  that  the  plea  was  bad, 
on  the  ground  that  the  defendant  did  not  appear  de  facto  to  be  reigning 
sovereign  at  the  time  of  the  plea  pleaded.  [Maulb,  J.— The  cases  you 
rely  on  are  cases  of  pergonal  privilege  of  the  ambassador.  It  may  be 
that  his  person  or  his  goods  may  be  sacred;  but,  why  should  the 
plaintiff  be  deprived  of  the  means  of  ascertaining  the  debt  ?  Besides, 
has  not  the  defendant  Drouet  here  submitted  to  the  jurisdiction?] 
*He  does  not  thereby  waive  his  privilege, — The  Duke  of  Bruns-  r-i^AqA 
wick  V.  The  King  of  Hanover,  6  Beavan,  1.  [Maule,  J. — Sup-  '- 
pose  the  defendant  was  appointed  ambassador  after  the  commencement 
of  the  action ;  or  suppose  he  ceases  to  have  the  privilege  before  the 
action  comes  to  an  end  ?]  The  court  will  deal  with  those  cases  when 
they  arise.  Bynkershoek,  de  Foro  Legatorum,  Ch.  10,  p.  160,  says : 
<<  Si  conveniri  nequeat  legatus  apud  judicem,  ubi  degit  interest  scire, 
ubi  conveniendtts  sit.  Ipsum  autem  Principem  qui  misit,  ab  hac  inspec- 
tione  arceo,  nisi,  si  missus  non  esset  legatus,  ipse  Princeps  de  ejus  causa 
fuisset  judieaturus ;  i|use  judicia  rare  ipsi,  Principes  exercent.  Csetero* 
qain  generaliter  existimo,  legatum  ita  conveniendum,  atque  si  ibi,  ubi 
legatus  est,  neque  esset,  neque  contraxisset,  neque  bono,  tanquam  lega- 
tus, haberet.  Quia  legatione  domicilium  non  mutavit,  nee  forum  mu- 
VOL.  XIV.— 43  2  F 
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tasse  intelligendus  est,  atque  adeo  convenietnr  in  Iocq,  ande  in  legs- 
tionem  profectus  est,  si  jadex  ejus  loci,  ante  profectionem,  legati  faerit 
judex  Gompetens,  vel  quicunque  alius  ejus  fuerit  judex  in  Imperio  Prin- 
cipes  qui  legatum  misit.  Quod  si  nullibi  ante  profectionem  habaerit 
vel  domicilium,  vel  judicem,  non  est  nisi  ad  snpremum,  judicem  Prio- 
cipis  a  quo  missus  est,  recursus.  Neque  legatus,  ibi  conventus,  ezci- 
piet,  se  Rcipublicsd  causa  abesse,  atque  adeo  se  inritnm  in  jus  roeari 
non  posse,  cum,  fictione  judicis  habeatur  pro  prsssente,  ne  ulli  csetero- 
quin  uUius  judicis  foro  subjici  possit.  Quod  quam  inutile  esset,  maxioae 
in  iis  qui  perpetua  legatione  funguntur,  res  ipsa  loqnitar.  Non,  inqQam^ 
excipiet  legatus,  nisi  speciale  privilegium  habeat,  quale  Anno  1648.  Or- 
dines  generales  uni  legatorum  suorum,  quos  tunc  mittebant  in  Angliam,  d^ 
derunt,  ne  scilicet  lites  inchoatas  contra  eum  perseqni  liceret,  sed  manerent 
in  statu  in  quo  erant,  neve  etiam  nov»  instituerentur,  quamdiu  ipseabes- 
set,  et  sex  post  reditum  ejus  septimanaa."  So,  Grotios,  Lib.  II,  eh.  18,  § 
*±QfV}  ^'  ^^y^  *  *''  Soi^ft  quoque  legati  mobilia,  et  quss  proinde  habentor 

^  personam  accessio,  pignoris  causa,  aut  ad  solationem  debiti  capinon 
posse,  nee  per  judiciorum  ordinem,  nee,  quod  quidam  volnnt,  maon 
regia,  verius  est ;  nam  omnis  coactio  abesse  a  legato  debet,  tarn  qos 
res  ei  necessarias  quam  quae  personam  tangit,  quo  plena  ei  sit  secnritas. 
Si  quid  ergo  debiti  contraxit,  et,  ut  fit,  res  soli  eo  loco  nullas  possideat, 
ipse  compellandus  erit  amice,  et,  si  detrectet,  is  qui  misit,  ita  ut  ad 
postremum  usurpentur  ea,  qu»  adversus  debitores  extra  territoriam 
positos  usurpari  solent," — meaning,  out  of  the  territory  he  comes  from. 
(Maulb,  J. — That  rather  shows  that  the  objection  is  not  to  the  main- 
tenance of  the  action,  but  to  the  penal  proceedings  against  him  ]  In 
Triquet  v.  Bath,  3  Burr.  1478,  1  W.  Blac.  471, — which  was  an  applica- 
tion on  behalf  of  the  secretary  of  a  foreign  minister,  to  set  aside  a  bill 
of  Middlesex,  and  cancel  a  bail-bond, — Lord  Mansfield  said  that  "this 
privilege  of  foreign  ministers  and  their  domestic  servants  depends  upon 
the  li^w  of  nations ;"  and  that  the  statute  7  Anne,  c.  12,  is  only  decla- 
ratory of  it.  And  see  Barbuit's  case,  Gas.  Temp.  Talbot  (sometimes 
cited  as  Forrester's  Reports)  281.  Com.  Dig.  Ambassador  (B).  In 
Vatters  Law  of  Nations,  Book  4,  ch.  8,  §  110,  it  is  said:  <«  Some  au- 
thors will  have  an  ambassador  to  be  subject,  in  civil  cases,  to  the  juris- 
diction of  the  country  where  he  resides, — at  least,  in  such  cases  as  bare 
arisen  during  the  time  of  his  embassy ;  and,  in  support  of  their  opinion, 
chey  allege  that  this  subjection  is  by  no  means  derogatory  to  the  ambas- 
sadorial character ;  for,  say  they,  « however  sacred  a  person  may  be, 
his  inviolability  is  not  affected  by  suing  him  in  a  civil  action.'  But  it 
is  not  on  account  of  the  sacredness  of  their  persons  that  ambassadors 
cannot  be  sued:  it  is  because  they  are  independent  of  the  jurisdiction 
of  the  country  to  which  they  are  sent :  and  the  substantial  reasoDS  on 
*4Qfil  ^^^^^  *^*^  independency  is  ^grounded,  may  be  seen  in  a  precc- 

^  dent  part  of  this  work.(a)    Let  us  here  add,  that  it  is  in  ever; 

(a)  Book  4,  Ch.  7,  {  93. 
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respect  highly  proper,  and  even  necessary,  that  an  ambassador  shoald 
be  exempt  from  judicial  prosecution,  even  in  civil  causes,  in  order  that 
he  may  be  free  from  molestation  in  the  exercise  of  his  functions/' 
Again,  Ch.  9,  §  117,  it  is  said :  (^  The  independency  of  the  ambassador 
would  be  very  imperfect,  and  his  security  very  precarious,  if  the  house 
m  which  he  lives  were  not  to  enjoy  a  perfect  immunity,  and  to  be  inac- 
cessible to  the  ordinary  ofBcers  of  justice.  The  ambassador  might  be 
molested  under  a  thousand  pretexts ;  his  secrets  might  be  discovered  by 
searching  his  papers,  and  his  person  exposed  to  insults.  Thus,  all  the 
reasons  which  establish  his  independence  and  inviolability,  concur  like- 
wise in  securing  the  freedom  of  his  house.  In  all  civilized  nations,  this 
right  is  acknowledged  as  annexed  to  the  ambassadorial  character :  and 
an  ambassador's  house,  at  least  in  all  the  ordinary  affairs  of  life,  is, 
equally  with  his  person,  considered  as  being  out  of  the  country."  The 
like  rule  applies  to  the  secretary  of  the  embassy.  Yattel  says, — §  122, 
— <<  The  ambassador *s  secretary  is  one  of  his  domestics :  but  the  secre- 
tary of  the  embassy  holds  his  commission  from  the  sovereign  himself; 
which  makes  him  a  kind  of  public  minister,  enjoying  in  his  own  right 
the  protection  of  the  law  of  nations,  and  the  immunities  annexed  to  the 
ofiSce,  independently  of  the  ambassador,  to  whose  orders  he  is  indeed 
but  imperfectly  subjected, — sometimes  not  at  all,  and  always  in  such 
degree  only  as  their  common  master  has  been  pleased  to  ordain."  In 
Kent's  Commentaries,  Vol.  I.  p.  14  (4th  edit.),  it  is  said :  <<  The  custom 
of  admitting  resident  ministers  at  each  sovereign's  court,  was  another 
important  improvement  in  the  security  and  facility  of  national  inter- 
course :  and  this  led  to  *the  settlement  of  a  great  question,  which  r:^^QiT 
was  very  frequently  discussed  in  the  fifteenth  and  sixteenth  cen-  ^ 
tnries,  concerning  the  inviolability  of  ambassadors.  It  became  at  last 
to  be  a  definite  principle  of  public  law,  that  ambassadors  were  exempted 
from  all  local  jurisdiction,  civil  and  criminal ;  though  Lord  Coke  consi- 
dered the  law  to  his  day  to  be,  that,  if  an  ambassador  committed  any 
crime  which  was  not  merely  malum  prohibitum,  he  lost  his  privilege  and 
dignity  as  an  ambassador,  and  might  be  punished  as  any  other  private 
alien,  and  that  he  was  even  bound  to  answer  civilly  for  his  contracts 
that  were  good  jure  gentium."  And  at  p.  89,  the  learned  author  says, — 
<<  The  distinction  between  ambassadors,  ministers  plenipotentiary,  en- 
voys extraordinary,  and  resident  ministers,  relates  to  diplomatic  prece- 
dence and  etiquette,  and  not  to  their  essential  powers  and  privileges." 
The  result  of  the  disquisitions  of  Grotius  and  Bynkershoek  are  thus 
summed  up  by  Wildman,  in  his  Institutes  of  International  Law,  pp.  92, 
94, — (( The  custom  of  nations,  established  by  their  will,  which  subjects 
to  the  jurisdiction  of  a  state  every  one  who  is  found  within  its  territory, 
provides  an  exception  in  the  case  of  ambassadors,  who  by  one  fiction 
are  taken  for  the  persons  of  those  whom  they  represent,  and  by  another 
fiction  are  taken  not  to  be  within  the  territory  of  the  state  in  which  they 
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are  sent  to  reside,  and  consequently  not  to  be  subject  to  its  laws/' 
«( Grotius  lays  down  the  rule,  that  the  personal  property  of  an  ambassa- 
dor cannot  be  seized  as  security,  nor  taken  in  execution  by  judicial  pro- 
cess, nor,  as  some  have  supposed,  by  the  prerogatiye  of  the  crown,  for 
any  debts  by  him  contracted ;  for,  an  ambassador  should  be  exempt 
from  all  constraint,  that  he  may  have  entire  security.  If,  therefore, 
he  be  in  debt,  and  have  no  real  property,  his  creditor  ought  to  apply  to 
him  amicably,  and,  if  he  refuse  payment,  resort  must  be  had  to  his  sove- 

*1QA1  ^^^S^'  ^^  ^^  ^^^^  means  as  are  used  against  ^debtors  out  of  the 
-*  realm.  By  these  words,  says  Bynkershoek,  Grotius  dearly  ex 
presses  the  exemption  of  an  ambassador  from  civil  jurisdiction :  and  he 
adds,  in  truth,  I  may  venture  to  say,  that,  in  civil  matters,  as  to  giving 
evidence,  and  actions  of  debt,  and  other  liabilities  of  the  like  nature, 
there  is  no  country  in  Europe,  at  least  none  that  I  know  of,  wherein  an 
ambassador  is  held  liable  to  the  ordinary  jurisdiction  of  its  tribunals." 
These  several  authorities,  it  is  submitted,  establish  beyond  question  thai 
a  foreign  ambassador  whilst  resident  in  this  country  is  not  liable  to  be 
sued  in  our  courts,  and  that  the  defendant  Drouet  in  this  case  occupies 
a  position  which  entitles  him  to  the  like  immunity. 

A  rule  nisi  having  been  granted, 

Montagu  Chambers  and  Pearsanj  for  the  plaintiff,  on  a  former  day 
in  this  term,  showed  cause,  upon  an  affidavit  stating,  that,  on  the  writ 
being  issued,  the  plaintiff's  attorney  wrote  to  the  defendant  Drouet,  to 
inquire  the  name  of  his  solicitor  to  whom  he  should  send  the  process 
for  an  undertaking  to  appear ;  that,  in  answer  to  such  inquiry,  he  re- 
ceived a  letter  from  the  attorneys  of  M.  Drouet,  requesting  that  the 
writ  might  be  sent  to  them  for  that  purpose ;  that  an  appearance  was 
duly  entered,  and  that,  after  time  obtained  to  plead,  and  after  issue 
joined,  a  rule  for  a  special  jury  was  obtained  on  behalf  of  Drouet. 

The  authorities  cited  on  moving  for  the  rule  lay  down  principles  which 
may  be  acknowledged  without  in  any  way  affecting  the  case  to  be  pre- 
sented on  the  part  of  the  plaintiff:  they  are  all  grounded  upon  the 
necessary  protection  of  the  ambassador  from  proceedings  which  may 
affect  his  person  or  the  comfort  and  dignity  of  his  diplomatic  character. 
It  is,  however,  clear  that  an  ambassador  is  not  in  all  cases  exempt  from 
the  jurisdiction,  civil  or  criminal,  of  the  country  to  which  he  is  sent. 
♦4QQ1  ^^®  *instances  referred  to  in  Vattel's  Law  of  Nations,  Book  4, 
-*  Gh.  6,  4  Inst.  Ch.  26,  and  Bac.  Abr.  Ambassadors,  suffice  to 
show  that  ambassadors  may  so  conduct  themselves  in  the  country  to  which 
they  are  accredited,  as  to  render  themselves  liable  to  its  criminal  jaris> 
diction.  The  question  then  is,  whether  an  ambassador  is  amenable  to 
the  ordinary  tribunals  in  civil  cases.  There  is  one  case  which  is  clearly 
dealt  with  by  Yattel, — the  case  of  an  ambassador  being  embarked  in 
commercial  transactions.  At  the  very  highest,  the  protection  and  pri- 
vilege of  the  ambassador  rests  upon  his  being  the  representative  of  his 
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Bovereign.     Suppose  a  foreign  soyereign  engages  in  trade  in  this  coun- 
try, what  would  be  the  result  ?    The  case  of  The  Emperor  of  Brazil  v. 
Robinson,  5  Dowl.  P.  C.  522,  is  very  analogous.    The  court  there  com- 
pelled the  plaintiff,  a  foreign  sovereign  in  amity  with  this  country,  to 
give  security  for  costs, — Lord  Denman  saying :  <•  The  emperor  appears 
to  have  engaged  in  a  ccmmereial  traneaction^  and  to  be  resident  out  of 
the  jurisdiction.     I  see  no  reason,  therefore,  for  exempting  him  from 
the  necessity  of  finding  security  for  costs,  to  which  any  other  person 
bringing  such  an  action  would  be  subjected."     Of  necessity  an  ambas- 
sador must  be  relieved  from  pressure  upon  his  person  or  upon  his  pro- 
perty essential  to  bis  comfort  and  dignity.     His  privilege  extends  no 
farther  than  that.     Yattel,  in  Book  4,  ch.  8,  after  showing,  in  §  113, 
that  the  immunity  of  the  minister  extends  to  his  property,  says,  in 
§  114:  <<But  this  exemption  cannot  extend  to  such  property  as  evi- 
dently belongs  to  the  ambassador  under  any  other  relation  than  that  of 
minister.     What  has  no  affinity  with  his  functions  and  character,  can- 
not partake  of  the  privileges  which  are  solely  derived  from  bis  func- 
tions and  character.     Should  a  minister,  therefore  (as  it  has  often  been 
the  case),  embark  in  any  branch  of  commerce,  all  the  effects,  goods, 
money,  and  debts,  active  and  passive,  *  which  are  connected  with  r^e/v/x 
his  mercantile  concerns, — and  likewise  all  contests  and  lawsuits  ^ 
to  whioh  they  may  give  rise, — fall  under  the  jurisdiction  of  the  country. 
And  although,  in  consequence  of  the  minister's  independency,  no  legal 
process  can,  in  those  lawsuits,  be  directly  issued  against  his  person,  be 
is,  nevertheless,  by  the  seixure  of  the  effects  belonging  to  his  commerce, 
indirectly  compelled  to  plead  in  his  own  defence.     The  abuses  which 
would  arise  from  a  contrary  practice  are  evident.     What  could  be  ex- 
pected from  a  merchant  vested  with  a  privilege  to  commit  any  kind  of 
injostice  in  a  foreign  country  ?     There  exists  not  a  shadow  of  reason 
for  extending  the  ministerial  immunity  to  things  of  that  nature.    If  the 
sovereign  who  sends  a  minister  is  apprehensive  of  any  inconvenience 
from  the  indirect  dependency  in  which  his  servant  thus  becomes  in- 
volvedy  he  has  only  to  lay  on  him  his  injunctions  against  engaging  in 
commerce, — an  occupation,  indeed,  which  ill  accords  with  the  dignity 
of  the  ministerial  character.     To  what  we  have  said,  let  us  add  two 
illustrations, — 1.  In  doubtful  cases,  the  respect  due  to  the  ministerial 
character  requires  that  things  should  always  be  explained  to  the  advan- 
tage of  that  character.    I  mean,  that,  when  there  is  room  for  doubt 
whether  a  thing  be  really  intended  for  the  use  of  the  minister  and  his 
household,  or  whether  it  belongs  to  his  commerce,  the  decision  must 
be  given  in  favour  of  the  minister ;   otherwise,  there  would  be  a  risk 
of   violating  his  privileges.     2.   When  I  say  that  we  may  seize  such 
of  the  minister's  effects  as  may  have  no  relation  to  his  public  cha- 
racter, particularly  those  that  belong  to  his  commercial  concerns,  this 
IB  to  be  understood  only  on  the  supposition  that  the  seizure  be  not 

2f2 
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made  for  any  cause  arising  from  his  transactions  in  quality  of  minis 
ter;    as,  for  instance,  articles  supplied  for  the  use  of  his  familj. 
house-rent,  &c. ;  because  any  claims  which  may  lie  against  him  in  that 
*^ni1  "^^^^^^^^^  cannot  be  decided  in  the  country,  and  consequently 
^  cannot  be  subject  to  its  jurisdiction  by  the  indirect  mode  of 
seizure."    [Jervis,  C.  J. — ^Vattel  is  there  speaking  of  the  proceeding 
in  rem  of  the  Civil  law,  where  an  ambassador  might  be  compelled  t) 
come  in  and  redeem  his  goods.]     The  whole  passage  ahows  that  tbe 
immunity  of  the  ambassador  is  subject  to  qualifications  and  restrictions. 
So,  Lord  Coke,  4  Inst.  158,  says,  that,  <<  if  a  foreign  minister  being 
prorex  committeth  here  any  crime  which  is  contra  jus  gentium,  as 
treason,  felony,  adultery,  or  any  other  crime  which  is  against  the  law 
of  nations,  he  loseth  the  privilege  and  dignity  of  an  ambassador,  as 
unworthy  of  so  high  a  place,  and  may  be  punished  here,  as  any  other 
private  alien,  and  not  to  be  remanded  to  his  sovereign  but  of  curtesj. 
And  so  of  contracts  that  be  good  jure  gentium^  he  fn%tst  answer  here.' 
Here  is  a  contract  which  is  clearly  good  jure  gentium.     MoUoj,  de 
Jure  Maritimo,  ch.  10, — ^which  treats  of  the  immunities  and  privileges 
of  ambassadors  and  other  public  ministers  of  state, — says:  <^Most 
certain,  by  the  Civil  law,  the  moveable  goods  of  an  ambassador,  which 
are  accounted  an  accession  to  his  person,  cannot  be  seized  on,  neither 
as  a  pledge,  nor  for  a  payment  of  a  debt,  nor  by  order  or  execution  of 
judgment ;  no,  nor  by  the  King's  or  State's  leave,  where  he  resides  (as 
some  conceive) ;  for,  all  coaction  ought  to  be  far  from  an  ambassador, 
as  well  that  which  toucheth  his  necessaries  as  his  person,  that  he  may 
have  full  security :  if  therefore  he  hath  contracted  any  debt,  he  is  to 
be  called  upon  kindly,  and,  if  he  refuses,  then  letters  of  request  are  to 
go  to  his  master ;  so  that  at  last  that  course  may  be  taken  with  him  as 
with  debtors  in  another  territory:  to  some  this  may  seem  hard, yet 
kings,  who  cannot  be  compelled,  want  not  creditors :  but  the  Lord  Coke 
seems  to  be  of  another  opinion,  for,  aa  to  contracts  and  debts  that  be 
*^00'\  S^^^  J°^®  gentium,  he  must  answer  here."    And  in  the  *margin 
"^^  Molloy  puts  this  case:  <<Yet  an  ejectment  hath  been  broogbt 
and  left  at  the  house  of  the  ambassador,  and  it  was  allowed  good,  and 
conceived  no  breach  of  their  privilege,  in  the  case  of  Mens.  Colbert,  for 
York  House,  Mich.  28  Car.  2,  in  Banc.  Reg."     Grotius,  Book  2,c.l8, 
§§  9,  10,  lays  down  the  same  doctrine.     [Maulb,  J. — Do  you  contend 
that  such  a  proceeding  would  be  allowed  now  ?]     Not,  perhaps,  as  appli- 
cable to  the  ofiicial  residence  of  the  ambassador :  but  it  clearly  would 
as  to  any  place  not  essential  to  his  comfort  and  dignity  as  the  repre 
sentative  of  his  sovereign.     [Maulk,  J. — ^There  nothing  was  done  to 
show  an  intention  to  disturb  the  ambassador  in  the  possession  of  his 
house :  the  action  might  have  been  brought  merely  to  try  the  title.] 
There  is  no  principle  of  the  common  law,  or  of  the  law  of  nations,  which 
extends  entirely  to  exempt  an  ambassador  from  proceedings  in  which  it 
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may  never  happen  that  his  person  or  his  residence  may  be  disturbed. 
The  statute  7  Anne,  c.  12,  is  merely  declaratory  of  the  common  lav. 
[Williams,  J. — The  2d,  4th,  and  6th  sections  are  enactments  ;  all  the 
rest  are  declaratory.]  The  statute  was  passed  to  meet  a  particular 
emergency :  but  there  is  not  a  word  in  the  act  to  show  that  proceedings 
against  ambassadors  in  general  are  void.  The  fifth  section,  indeed, 
affords  an  argument  against  the  ambassador,  where  he  engages  in  com- 
merce: it  provides  «'that  no  merchant  or  other  trader  whatsoever, 
within  the  description  of  any  of  the  statutes  against  bankrupts,  who 
hath  or  shall  put  himself  into'  the  service  of  any  such  ambassador  or  public 
minister,  shall  have  or  take  any  manner  of  benefit  by  this  act.''  Wicque- 
fort.  Vol.  I.  Book  1,  §  27,  p.  390,  says:  <'La  raison  pourquoi  le  Droit  des 
Gens  ezemte  le  ministre  public  de  la  jurisdiction  du  lieu  de  sa  residence, 
est,  parcqu'il  represente  un  souverain,  sur  lequel  un  autre  souverain  n'a 
ni  superiority  ni  jurisdiction ;  c'est  pourquoi  il  ne  la  pent  estendre  sur 
*8on  ambassador  non  plus.  Joint,  que  par  co  moyen  le  ministre  r^Brvo 
seroit  sujet  k  deux  jurisdictions  diifi^rentes  en  mSme  temps,  et  ^ 
par  ce  moyen  il  deviendrait  inutile  i,  son  maitre,  si  un  autre  lui  pouvoit 
faire  rendro  comte  de  ses  actions."  Bynkershoek,  de  Foro  Legatorem, 
c.  16,  says :  <<  Legatum,  ut  instructus  et  cum  instrumento  est,  liberum 
esse  volo.  Nego  igitur  eum  conveniri  posse,  quia  pari  non  potest  id,  quod 
eztremum  est  in  jurisdictione,  nisi  subdncatur  officio  Principi  sui,  et  id 
est,  quod  dizi,  consensum  gentium  probasse.  Nolim  tamen  quisquam 
ita  existimet,  nullo  plane  modo  conveniri  posse  legatum,  ubi  degit,  quin, 
si  me  andias,  poterit  aliquando.  Wicquefortius,  qui  privilegia  legatornm 
accerrime  propugnavit,  en  son  Ambassadeur,  Lib.  1,  §  28,  p.  899,  lega- 
tum ex  contractu,  quem  ipse  coram  notario  et  testibus  celebravit,  sub- 
jicit  jurisdictioni  ordinarise,  sed  vix  animadverto,  cur  magis  ex  ejusmodi 
contractu  solemni,  quam  ex  alio  quovis  conveniri  possit.  Hie,  si  ullibi, 
manes  sues  passus  est  legatorum  ille  vindex  et  stator.  Sed,  ut  juris  privati 
minime  consultus  fuit,  potuit  in  eo  labi,  potuit  et  alia  prseterire,  ut 
praeterivit  omnia,  qu»  nunc  exsequar.  Scilicet  in  regionibus  ubi  ob  bona 
convenimur,  et  ex  eorum  arresto  forum  sortimur,  nuUus  dubito,  quin  et 
legatorum  bona  arresto  detineri,  et  per  hoc  ipsi  in  jus  vocari  possint. 
Bona,  dico,  sive  immobilia,  sive  mobilia,  dummodo  neque  ad  personam 
ejus  pertineant,  neque,  tanquam  legatus,  possideat,  uno  verbo,  sive 
quibus  legationem  recte  obire  potest.  Hoc  tamen,  ob  personse  sancti- 
tatem,  temperamento,  ne  quid  plus  capiatur,  quam  legatus  debet,  et  ne 
quid,  quod  ille  non  civiliter  possidet,  et  si,  quod  captum  est,  qusDratur, 
ad  legati  personam  manesve  pertineat,  nee  ne,  semper  pro  legato  benig- 
nior  fiat  interpretatio.  Excipio  igitur  triticum,  vinum,  oleum,  omnem 
penum,  supellectillem,  aurum,  argentum,  mundum,  ornamenta,  unguenta, 
vestimenta,  rhedas  sive  carrucas  pensiles  {dormitoriat  forte  '^'ap-  t^caa 
pellat  Scsevola  in  L  13,  ff.  de  Aur.  arg.  leg.),  eqnos,  mulos,  et  ^ 
quae  alia  prolixo  nomine  legati  instructi  et  cum  instrumento  compre- 


604  TATLOB  v.  BEST.    H.  T.  1854. 

hendi  poBsunt.  Supellectiletn  me  ennmerftsse,  et  cnm  maxime  eniiiDe- 
randam  fuisse,  non  mirabitar,  qui  ex  1.  7,  pr.  IT.  de  Supellect.  leg. 
didicerit,  originem  supellectilia  ab  bis  esse,  qui  olim  in  legationem  pro- 
ficiscebantor.  Hsec  antem  omnia  tunc  demum  excipio,  si  ad  usnm  legati 
ejasve  familse  pertineant,  non  triticum,  rinnm,  oleum,  quod  legatus  in 
borreis  reposuerit  ad  mercaturam,  non  equos  et  mulos  quos  legatns  faip- 
pocomus  alit  ut  yendat.  Merces  legati,  ut  ut  res  mobiles  ab  arresto 
non  magis  immunes  erunt,  quam  res  immobiles,  quia  sine  illis  recte  exer- 
cetur  legatio,  neque  adeo  earum  detentio  uUis  legatis  qua  legatis,  impedi- 
mento  est."  In  Burlamaqui's  Principles  of  Political  Law,  part  4,  e. 
15,  8.  12,  dir.  8,  it  is  said,  tbat,  if  a  foreign  minister  has  contracted 
debts,  and  bis  master,  on  application,  refuses  to  do  justice,  tben  the  cre- 
ditor may  seize  the  effects  of  the  ambassador.  [Cbesswkll,  J. — That 
is  far  too  good.]  It  might  be  of  importance  to  the  plaintiff  to  establish 
his  demand  against  the  ambassador  by  a  judicial  decision.  No  certain 
rule  can  be  deduced  from  the  speculations  of  the  foreign  jurists :  recourse 
must,  therefore,  be  had  to  the  analogy  to  be  derived  from  our  own  law. 
The  statute  of  Anne  applies  only  to  domestic  servants  of  the  ambassa- 
dor, whose  employment  requires  their  attendance  at  the  house  and  about 
the  person  of  the  ambassador :  Wigmore  v.  Alvarez,  Fitzgibbon,  200 ; 
Evans  v.  Higgs,  2  Stra.  797.  In  Novello  v.  Toogood,  1  B.  ft  G.  554 
(E.  C.  L.  R.  vol.  8),  2  D.  &  B.  883  (E.  C.  L.  R.  vol.  16),  where  the 
servant  of  the  ambassador  did  not  reside  in  his  master's  house,  but 
rented  and  lived  in  another,  part  of  which  he  let  in  lodgings,  it  was  held 
that  his  goods  in  that  house,  not  being  necessary  for  the  convenience 
of  the  ambassador,  were  liable  to  be  distrained  for  poor-rates. 
^-^..^  *The  affidavits  do  not  show  that  M.  Drouet  is  a  person  who  is 
-^  entitled  to  the  privilege  be  claims.  He  describes  himself  as 
i<  secretary  of  legation  of  his  Majesty  the  King  of  the  Belgians,"  and 
afterwards  as  <<  councillor  of  legation,"  and  further  that  he  has  acted  as 
<<chargd  d'affaires,"  in  the  absence  of  the  minister  plenipotentiary  M. 
Van  de  Weyer.  It  is  not  stated  that  M.  Van  de  Weyer  is  absent. 
[Mauls,  J. — I  think  it  sufficiently  appears  that  M.  Drouet  is  a  <<  public 
minister"  within  the  meaning  of  the  privilege.] 

The  affidavits  should  at  all  events  have  negatived  the  applicant's  being 
a  trader :  Malachi  Carolino*s  Case,  1  Wils.  78 :  Hopkins  t*.  De  Robeck, 
8  T.  R.  79 ;  Tiveash  v.  Beckel-,  3  M.  4  Selw.  284.  [Maule,  J.— You 
may  assume  that  since  the  statute  of  Anne,  the  affidavits,  on  applica- 
tions made  by  ambassadors'  servants,  have  negatived  their  being 
engaged  in  trade.]  The  demand  here  arises  out  of  a  trading  transac- 
tion. The  company  of  which  the  defendant  Drouet  is  a  director,  is 
subject  to  the  bankrupt  laws, — 7  k  8  Vict.  c.  110,  1  Deacon  &  De 
Gex's  B.  L.  40;  and  within  the  winding-up  acts,  11  &  12  Vict.  c. 
15,  s.  11,  and  12  k  13  Vict.  c.  108,  s.  1 :  In  re  The  Madrid  and 
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Valencia  Railway  Gompanj,  Ex  parte  James,  19  Law  Joarn.,  N.  S.^ 
Chan.  260.(a) 

No  case  has  been  cited  to  show  that  the  court  will  stay  the  proceed* 
ings  under  circnmstances  like  the  present.  On  the  contrary,  it  has 
been  held,  that,  where  a  foreign  prince  Yoluntarily  submits  himself  to 
the  jurisdiction  of  the  courts  of  this  country,  he  incurs  all  the  liabilities 
of  a  subject :  Rothschild  v.  The  Queen  of  Portugal,  8  Y.  &  Coll.  594  ;t 
Otho,  King  of  Greece,  v.  Wright,  6  Dowl.  P.  0.  12.  There  are  many 
cases  where  nhe  courts  have  refused  to  stay  proceedings,  although 
satisfied  that  the  action  could  not  be  maintained :  See  *Sher-  r^^^r^^ 
wood  V.  Benson,  4  Taunt.  681 ;  Smith  v.  Curtis,  2  Dowl.  P.  C.  '- 
223. 

The  application  is  too  late*  The  defendants  hare  obtained  orders  for 
time  to  plead,  and  a  rule  for  a  special  jury  was  applied  for  by  Drouet 
after  notice  of  trial  had  been  giyen. 

BtfleSy  Serjt.,  who  appeared  for  the  defendant  Best,  submitted  that 
Drouet  ought  not  to  be  discharged,  and  the  burthen  of  the  defence  cast 
upon  the  other  defendants,  and  suggested  that  Drouet  might  be  let  in 
to  plead  his  priyilege. 

Hannen,  for  the  defendant  Sperling. — Martens,  in  his  Pr^is  du  Droit 
des  Gens,  lib.  7,  c.  6,  §  217,(6)  lays  it  down  that  the  ambassador's  pri- 
vilege does  not  extend  to  property  which  belongs  to  him  in  any  other 
capacity.  <<  In  virtue  of  this  extra-territoriality,"  he  says,  «<  the  minis* 
ter  and  all  those  belonging  to  his  retinue,  as  well  as  his  property,  are 
exempted  from  the  civil  jurisdiction  of  the  state.  The  minister  can  be 
cited  before  no  tribunal  except  that  of  the  sovereign  who  sends  him : 
but  we  must  except  here, — 1.  when  he  is  a  subject  of  the  state  to  which 
he  is  sent,  or  when  he  is  in  the  service  of  the  state  to  which  he  is 
sent, — 2.  when  he  hoe  voluntarily  acknowledged  the  jurudiction  of  that 
9tate  (which  is  this  case), — 8.  when,  as  plaintiff,  he  is  bound  to  sub- 
mit to  the  jurisdiction  to  which  the  defendant  is  subject,  and  conse* 
quently  is  obliged  to  plead,  in  case  of  an  action  against  him  arising 
from  the  process, — 4.  with  respect  to  property,  that  which  belongs  to 
him  in  any  other  quality  than  that  of  ministerj  ie  subject  to  the 
juriediction  of  the  state^  and  may  he  sdeed  on  for  eaueee  not  relative 
to  the  quality  of  minister:  though,  strictly  speaking,  the  property 
belonging  to  him  as  minister,  is  ^exempt  from  seizure  during  the  r^iccAT 
time  of  his  mission,  yet,  the  mission  once  terminated,  if  he  ^ 
attempts  to  quit  the  state  without  paying  his  debts,  the  state  may  refuse 
to  let  him  depart,  or,  at  least,  to  carry  away  his  property ;  and  may 
even  seize  on  this  latter."  The  law  is  similarly  laid  down  by  the 
American  jurist  Dr.  Wheaton,  in  his  treatise  on  International  Law, 
Vol.  1,  p.  278, — <<  The  personal  effects  or  movables  belonging  to  the 

(a)  As  far  as  regards  EnglitK  sabsoribera. 

(6)  Bdit.  1801,  hj  Cobbn^  Book  7,  c  6,  sect  S. 

VOL.  XIV. — 44 
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minister  within  the  territory  of  the  state  where  be  resides,  are  entirely 
exempt  from  the  local  jurisdiction ;  so  also  of  his  dwelling-house :  bat 
any  other  real  property,  or  immovables,  of  which  he  may  be  possessed 
within  the  foreign  territory,  is  subject  to  its  laws  and  jurisdiction.  Nor 
is  the  personal  property  of  which  he  may  be  possessed  as  a  merchant 
carrying  on  trade,  or  in  a  fiduciary  character  as  an  executor,  &c., 
exempt  from  the  operation  of  the  local  laws."  So  Kluber,  Droit  des 
Gens  Moderne  de  TEurope,  part  2,  tit.  2,  ch.  3,  §  209,  says:  <«C'est 
encore  i.  raison  de  leur  extraterritoriality  que  les  ministrts  publics  ne 
sont  point  sujets  aux  lois,  d,  la  jurisdiction,  ni  d,  la  police  du  pays  dans 
lequel  ils  sont  charg^  d*une  mission  politique.  Cependant  il  est 
presque  g^n^ralement  reconnu  aujourd*hui  qu*an  moins  I'observation  de 
certaine  rg^lement  de  police,  surtout  de  ceux  tendans  k  maintenir  la 
sfiret^  publique,  doit  Stre  consid^r^e  comme  condition  tacite  de  lenr 
reception.  Leur  exemption  de  la  jurisdiction  civile,  tant  contentieuse 
que  volontaire,  est  gdn^rale,  et  leur  appartient  dans  toute  I'^tendue  da 
pays,  pour  eux,  pour  leur  suite,  et  pour  leurs  effets,  bien  entenda 
en  tant  qu'ils  ne  sortent  pas  de  leur  caract^re  diplomatique.  Dans 
les  affaires  non  contentieuses,  le  ministre  pent  se  servir  des  auto- 
rit^s  et  des  notaires  du  pays,  autant  que  dans  cet  esp^ce  d'affaires 
I'autorit^  ou  le  notaire  sont  uniquement  au  choix  des  particuliers,  p.  e. 
pour  authentiquer  une  copie  ou  declaration,  pour  d^poser  un  testament, 
^t:i(\Q-\  0°  quelque  autre  acte.  Mais,  dds  *qu'un  pareil  choix  n'a  pas  lien, 
-^  et  que  Taffaire  est  exclusivement  du  ressort  d'une  certaine 
autorit^  constitute,  cette  autorit^  est  incomp^tente  i,  regard  du  ministre 
et  des  personnes  de  sa  suite,  en  tant  que  Tun  et  les  autres  ne  viennent 
en  consideration  que  sous  le  rapport  de  leurs  attributions,  nommement 
s'il  s'agit,  en  cas  de  d^c^,  de  I'apposition  de  scell^s,  de  la  confection  de 
rinventaire,  du  partage  de  la  succession,  de  la  constitution  des  tuteurs. 
Dans  ces  cas,  les  scell^s  doivent  plutSt  Stre  apposes  par  le  secretaire  de 
la  legation,  ou  par  un  autre  ministre  ou  fonctionnaire  public  de  la  m£me 
cour,  et,  i,  leur  defaut,  par  la  legation  d'une  cour  amie  qui  y  est  auto- 
ris^e  en  vertu  d'une  requisition  ou  d'une  convention.  Ce  n'est  qu'en 
dernier  lieu  que  I'autorite  judiciaire  du  pays  a  droit  de  s'en  mSler,  tou- 
jours  sans  prendre  inspection  des  papiers  relatifs  &  la  mission  da 
ministre."  Again,  §  210, — (<D'apr^s  ce  que  nous  venous  d'enoncer,  le 
ministre  ne  saurait  se  soustraire  d.  la  jurisdiction  civile  du  pays  lorsqu'il 
s'agit  d'un  immeuble  objet  d'une  affaire  contentieuse.  Hen  eHde  mime 
dea  meubles  qu'il  ponside  dans  une  qualitS  autre  que  celle  de  minietre 
Stranger^  p.  e,  eomme  fabricantj  eommergant^  proprietaire  de  biens-fondsy 
ou  quil  nefait  qu'adminietrer  pour  autrui,  &c.  Enfin,  il  n'a  nul  privi- 
lege s'il  est  en  mSme  temps  fonctionnaire  public,  ou,  sous  d'autres  rap- 
ports, sujet  de  I'etat  pr^s  lequel  il  est  accredite,  ou  qu'il  c*est  licitement 
eoumis  d  sa  jurisdiction  ou  d  celle  d'un  de  ses  tribunauz.  Dans  tons  ces 
cas,  les  tribunaux  du  pays  peuvent  prononcer  centre  lui  suivant  les  lois, 
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jusqu'^des  arrest ations  etdes  saisies  mobili^res  et  immobili^res ;  toutefois 
cependant,  sans  porter  prejudice  i,  sa  qualit(^  de  ministre  d'un  ^tat 
Stranger,  et  entendu  que  ce  pouvoir  ne  leur  soit  interdit  par  des  loia  ex- 
presses, comme  il  y  en  a  des  exemples."  The  like  doctrine  is  laid  down  in  1 
Kent's  Commentaries,  p.  48.  Wicquefort, — the  most  strenuous  advocate 
of  the  ^privileges  of  the  ambassador, — says,  Vol.  1,  Book  1,  §  28,  p.  r^cPAQ 
426 :  '^L'ambassadeur  qui  s'oblige  dans  un  contract  pass^  par-devant  ^ 
un  notaire  du  lieu  de  sa  r^idence,  s'oblige  aussi  i,  Texecution  du  contract, 
parcequ'il  s'assujettit  aussi  k  la  jurisdiction  du  souverain  du  lieu.  Mais 
comme  il  ne  le  peut  faire  sans  le  conse'ntement  du  Prince  son  maistre, 
dont  la  dignity  s'y  trouve  interess^e,  du  moins  pour  ce  qui  regarde  sa 
personne,  on  pourroit  demander  ici  si  en  de  certains  cas  ses  meubles  ne 
pourroient  pas  estre  executes :  comme,  pour  les  loyers  de  sa  maison,  ou 
aatrement*  L'ambassadeur  qui  anroit  lou^  une  maison  est  oblig^  d'en 
Bortir  k  la  fin  du  bail,  s'il  ne  I'a  pas  voulu  continuer ;  s'il  ne  le  veut  pas 
faire,  il  y  peut  estre  constraint  par  la  justice  du  lieu :  parceque  le  pro- 
pri^taire  qui  a  lou^  sa  maison  k  un  autre,  ou  qui  y  veut  venir  demeurer 
loi-mSme,  estant  oblig^  d'accomplir  ce  qu'il  a  promis  d'aillenrs,  ou  ne 
pouvant  lui-m6me  coucher  dans  la  rue,  Tambassadeur  doit  satisfaire  au 
contract,  et  tnesme  y  peut  estre  constraint,  Mas  bien  qu'en  ce  cas  on  ne 
fasse  point  violence  au  droit  des  gens,  neanmoins  d'autant  que  ces  exe- 
cutions ne  ce  font  point  sans  ofienser  le  maistre  de  I'ambas&dkdeur,  le  plus 
Bar  est  de  ne  point  contracter  avec  Tambassadeur,  qu'il  h'y  fassn  inter- 
venir  une  caution  bourgeoise,  que  Ton  puisse  executor  sans  ofienser  le 
droit  des  gens  directement  ni  indirectement."  The  auibassador'a  privi- 
lege cannot  be  greater  than  that  of  the  sovereign  whom  he  represents ; 
and  it  is  clear  that  a  foreign  sovereign  coming  to  thia  country  may  sue 
and  be  sued  in  our  courts :  Calvin's  Case,  7  Co.  Rep.  1, 15  b ;  The  Duke 
of  Brunswick  v.  The  King  of  Hanover,  6  Beavan,  1 .  [Maulb,  J. — In 
Calvin's  Case,  Lord  Coke  is  rather  speaking  of  the  form  of  proceeding, 
than  of  the  rights  and  liabilities  of  the  foreign  sovexeign.]  In  the  case 
of  The  Duke  of  Brunswick  v.  The  King  of  Hanover,  an  application  was 
made  to  Lord  Lyndhurst  to  stay  the  proceedings,  on  the  Aground  r«f-i/> 
of  the  defendant's  privilege,  but  it  was  not  acceded  to :  and,  when  ^ 
that  case  came  before  the  House  of  Lords, — 2  House  of  Lords  Cases,  1,-  - 
the  House  expressly  reserved  its  opinion  upon  the  point ;  but  Lord  Brougham 
and  Lord  Campbell  seem  both  to  have  been  of  opinion  that  a  foreign 
sovereign,  in  respect  of  transactions  of  a  private  and  personal  nature, 
may  be  made  amenable  to  the  jurisdiction  of  the  courts  of  this  country, 
[n  the  case  of  Wadsworth  v.  The  Queen  of  Spain,  20  Law  Joum.,  N.  S., 
Q.  B.,  488,  492,  Lord  Campbell  says :  ^^  No  doubt,  a  foreign  sovereign 
may  be  sued  here  for  money  borrowed  for  his  private  purposes."  The 
statute  of  Anne  has  always  been  said  to  be  declaratory  of  the  law  of 
nations  recognised  and  enforced  by  our  municipal  law.  All  the  cases 
under  that  statute  have  been  of  applications  to  discharge  the  defendant 
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from  custody,  or  to  cancel  the  bail-bond,  and  in  all  of  them  the  proceed- 
ing has  been  commenced  by  bill  of  Middlesex  or  by  capias :  there  is  no 
case  where  an  original  writ  has  been  set  aside,  or  the  proceedings  stayed, 
on  the  ground  upon  which  the  application  in  the  present  case  rests. 

WilleSi  in  support  of  his  rule. — All  the  authorities  cited  on  the  other 
side  may  be  explained  by  observing  the  distinction  between  our  laws  and 
the  laws  of  those  countries  where  the  Civil  law  obtains.  There  is  nothing 
in  this  country  analogous  to  the  proceedings  of  those  courts  ad  fundandam 
jurisdictionem,  except  the  proceeding  by  what  is  called  foreign  attach- 
ment in  the  Lord  Mayor's  Court  of  London.(a)  Where  the  Civil  law 
prevails,  the  proceeding  may  be  had  against  the  person  of  the  defendant 
if  within  the  jurisdiction,  or,  if  not,  against  his  goods  or  his  lands,  if  any, 
^i-^-i-t  and  the  suit  may  *go  on  without  in  any  way  touching  the  per- 
^  son :  the  proceeding  is  in  rem.  In  Story's  Conflict  of  Laws, 
§  546,  this  is  clearly  pointed  out.  <<  It  is  not,"  he  says,  «  an  uncom- 
mon course  for  a  nation  by  its  own  municipal  code  to  provide  for  the 
institution  of  actions  against  non-resident  citizens,  and  against  non- 
resident foreigners,  by  a  citation  viis  et  modis  (as  it  is  called),  or  by  an 
attachment  of  their  property,  nominal  or  real,  within  the  limits  of  its 
own  territorial  sovereignty,  and  to  proceed  to  judgment  against  the 
party  defendant,  whether  he  has  any  actual  notice  of  the  suit  or  not, 
or  whether  he  ever  appears  to  the  suit  or  not.  In  respect  to  such  suits 
in  personam,  by  a  mere  personal  citation  viis  et  modis,  such  as  by  post- 
ing up  such  a  citation  on  the  Royal  Exchange  in  London,  as  is  done  in 
the  Admiralty  in  England,  or  by  an  edictal  citation  (as  it  is  called), 
posted  up  at  the  quay  in  Leith,  at  the  Market- Cross  of  Edinburgh,  and 
the  pier  on  the  shore  of  Leith,  according  to  the  practice  of  Scotland, 
there  is  no  pretence  to  say  that  such  modes  of  proceeding  can  confer 
any  legitimate  jurisdiction  over  foreigners  who  are  non-residents,  and 
do  not  appear  to  answer  the  suit,  whether  they  have  notice  of  the  suit 
or  not.  The  eiFects  of  all  such  proceedings  are  purely  local ;  and  else- 
where they  will  be  held  to  be  mere  nullities."  Again,  in  §  549,  lie 
says :  <<  A  still  more  common  course  in  many  states  and  nations,  is,  to 
proceed  against  non-residents,  whether  they  are  citizens  or  whether 
they  are  foreigners,  by  a  seizure  or  attachment  of  their  property  situ- 
ate or  found  within  the  territory.  Sometimes  the  seizure  or  attachment 
is  purely  nominal ;  as,  for  example,  of  a  chip,  or  a  cane,  or  a  hat.  In 
other  cases,  the  seizure  or  attachment  is  bonfi  fide,  of  real  property  or 
personal  property  within  the  territory,  or  of  debts  due  to  the  non-resi- 
dent persons  in  the  hands  of  their  debtors  who  live  within  the  country. 
^t-^t^-t  In  such  cases,  for  all  the  purposes  of  the  suit,  the  existence  *of 
"'-'  the  property  so  seized  or  attached  within  the  territory  consti- 
tutes a  just  ground  of  proceeding  to  enforce  the  rights  of  the  plaintiffL 
to  the  extent  of  subjecting  such  property  to  execution  upon  the  decree 

(a)  Pnetically  extended  to  the  whole  kingdom,  bj  the  17  4  18  Viet  o.  125,  n.  6O--07'. 
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or  jadgment.  But,  if  the  defendant  has  never  appeared  and  contested 
the  suit,  it  is  to  be  treated  to  all  intents  and  purposes  as  a  mere  pro- 
ceeding in  rem,  and  not  as  personally  binding  on  the  party  as  a  decree 
or  judgment  in  personam ;  or,  in  other  words,  it  only  binds  the  pro- 
perty seized  or  attached  in  the  suit  to  the  extent  thereof^  and  is  in  no 
just  sense  a  decree  or  judgment  binding  upon  him  beyond  that  property. 
In  other  countries  it  is  uniformly  so  treated,  and  is  justly  considered  as 
having  no  extra-territorial  force  or  obligation."  Bynkershoek,  in  his 
Qusestiones  Juris  Privati,  Lib.  1,  ch.  11,  thus  lays  down  the  law, — <<  Si 
delegatorum  personas  ab  arresto  eximas,  ut  eximit  curia,  et  exemerant 
ordines  HoUandiso  binis  decretis,  quss  commemoravi  C.  8,  scire  desidero 
quemadmodum  id  fieri  possit,  nisi  per  modum  privilegii  ?  Exteri,  ut 
apud  nos  forum  sortiantur,  arresto  deteneri  po88unt,delegati  sunt  exteri, 
et  tamen  detineri  nequeunt,  ecce  privilegium,  et  ecce  eandem  rationem, 
a  curia  expositam,  qu»  in  veris  legatis  privilegium  extorsit.  Sed  cum 
ea  ratio  cesset,  si  arresto  includamus  ea,  per  quae  legatio  vel  delegatio 
nullo  modo  impediatur,  ut  sunt  res  immobiles,  actiones,  credita,  haeredi- 
tates,  ejusmodi  arresta  cum  in  legatis  turn  in  delegatis  omni  jure  per- 
mittimus.  Ex  bonis  immobilibus  quae  apud  nos  sunt,  etiam  ipsos  prin- 
cipes  exteros,  ad  quos  ea  pertinent,  foro  nostro  subjicimus,  si  recto 
disputavi  de  Foro  Legatorum,  c.  4.  Multo  magis  igitur  subjicimus  lega- 
tos,  arresto  captis  bonis  eorum  immobilibus,  sive  ejusmodi  mobilibus, 
quibus  ad  obeundam  legationem  non  indigent,  si  nempe  haec  apud  nos 
deprehendantur,  si  indigeant  vel  ipsi  legati,  vel  eorum  uxores,  ut  sunt, 
verbi  gratia,  supellex,  aurum,  argentum,  lapides  pretiosi,  rhedae  pensiles, 
et  si  *quid  est  ejusmodi,  aliud  dicerem,  ut  haec  latius  explicavi  d.  p^_  ^ 
Libro,  C.  16.  Tantundem  dico  de  legatis  nostris,  et  tandundem  de  ^ 
his  etiam  dixit  curia  in  sua  ad  ordines  HoUandiae  epistnla  10.  Mart.  1738. 
Ex  his  apparet,  ex  sententia  curiae,  quam  et  nostram  facimus,  in  causa 
civili  nihil  quicquam  interesse  inter  legatum  et  delegatum.  Uterque 
subditus  non  est,  uterque  apud  nos  forum  non  fortitur  nisi  ex  arresto, 
sed  ab  arresto  immunis  utriusque  persona,  immunia  utriusque  utensilia, 
et  quaecunque  ad  utriusque  exhibitionem  et  instructionem  pertinent, 
benigna,  si  de  his  quaestio  incidat,  erga  utrumque  interpretatione. 
Utriusque  bona  immobilia  arresto  subjicimus,  quin  et  mobilia,  si  ad  lega- 
tionem vel  delegationem  non  pertineant,  nam  sic  non  prohibentur  sno 
munere  fungi,  et  si  ejusmodi  arresto  forum  sortiantur,  possunt  et  debent 
in  foro  nostro  nobiscum  litigare,  et,  si  vincantur,  ea  ipsa  bona  executioni 
dari  poterunt,  modo  abstineamus  ab  eorum  personis  et  ejusmodi  rebus, 
sine  quibus  legatio  vel  delegatio  nequit  subsistere.  Fac  igitur  utrumque 
in  Hollandia  bona  immobilia  non  possidere,  ut  plerumque  non  possident, 
fac  utrumque  nihil  ad  nos  attulisse,  quam  ea,  quae  ad  se  exhibendum  et 
instruendum  pertinent,  ut  plerumque  nihil  aliud  adferunt,  jam  deficit 
cansa  arresti,  atque  adeo  fori,  neque  uUa  personalis  actio  adversus 
utrumque,  exerceri  poterit."    Van  der  Linden,  speaking  of  those  who 
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are  pririleged  from  arrest,  but  probably  with  too  mach  generality,  in 
his  Institutes  of  the  Laws  of  Holland  (Henry's  Translation  1828),  book 
8,  part  1,  §  2,  instances,  amongst  others, — «<  The  persons,  servants,  and 
goods  of  foreign  ambassadors  and  ministers  in  this  country,  who,  if 
they  contract  any  debts,  are  not  subject  to  arrest  or  detention  either  on 
their  arrival,  or  during  their  residence,  or  at  their  departure."  That 
must  be  understood  as  limited  by  the  exceptions  mentioned  by  Bynkers- 
hoek.  The  remarks  of  Mr.  Wildman,  in  his  Sd  chapter,  «  Of  Public 
^^^  .^  ^Ministers  and  Consuls,"  shows  that  all  the  observations  of  the  con- 

-^  tinental  jurists,  when  duly  considered,  are  in  support  of  the  privi- 
lege now  contended  for.  Paillet,  in  his  Manual  de  Droit  Fran9ai8,  tit. 
Prelim.^  in  the  notes  to  art.  8,  <<  Les  lois  de  police  et  de  sfiret^  obligent  tons 
ceux  qui  habitent  le  territoire," — says, — « En  mati^re  personelle,  les 
Strangers  ne  sont  justiciables  que  de  leurs  juges  naturels  et  domiciliares ; 
mais,  en  mati^re  de  police  et  de  ddlit,  ils  sont  aussi  justiciables  des  tri- 
bunaux  du  lieu  on  le  d^lit  a  ^t^  commis.  Les  jugemens  prononc^  contre 
eux  en  ces  mati^res  peuvent  dtre  mis  ft  execution  sur  leurs  propri^tft 
situ^es  en  France,  et  m6me  sur  leurs  personnes,  si  Ton  pent  en  saisir. 
La  reunion  de  leur  territoire  ft  la  France  ne  pent  pas  leurs  donner,  con- 
tre Tex^cution  des  jugemens  prononc^s  contre  eux  en  ces  mati^res  une 
exception  dont  ils  ne  jouissaient  pas  avant  d'y  Stre  incorpor^.  En 
consequence,  Tadministration  de  I'enr^gistrement  pent  procdder  au  re- 
couvrement  des  amendes  prononc^s  par  des  tribunaux  fran^ais  contre 
des  Strangers  devenus  frsn^ais  par  la  reunion  de  leur  pays  au  territoire 
fraijais.  O^pendant  les  Strangers  rev^tus  d'un  caract^re  repr&entatif 
de  leur  nation,  en  quality  d'ambassadeurs,  de  ministres,  d'envoy^,  ou 
sous  quelque  autre  denomination  que  ce  soit,  ne  peuvent  6tre  traduits, 
ni  en  mati^re  civile,  ni  en  mati^re  criminelle,  devant  les  tribunaux  de 
France.  H  en  est  de  mdme  des  Strangers  qui  composent  leur  famille, 
ou  qui  sont  de  leur  suite.  Oe  rggle,  reconnue  par  tons  les  publiclstes, 
a  6i6  sanctionn^e  par  une  loi  du  13  Yentfise,  an  2,  un  arrSt  de  la  Cour  de 
Cassation  du  29  Thermidor,  an  8,  et  un  autre  de  la  Cour  Royale  de 
Paris,  du  29  Juin,  1811.  (Pal.28feme8tre,1811,p.411.)"  Herewith  the 
American  law  agrees.  In  State  t;.  De  la  Foret,  1 N.  &  M.  217  (E.  C.  L.  R. 
vol.  28),  it  was  held,  that  an  ambassador  or  foreign  minister  is  not  amena- 
ble to  the  laws  of  the  nation  to  which  he  is  sent.  In  Respublica  v.  De 
^.^_  Longcbamps,  *1  Dallas,  117,  it  was  said  that  the  reasons  which 

-^  establish  the  independence  and  inviolability  of  the  person  of  a 
minister,  apply  also  to  secure  the  immunities  of  his  house;  and  that  his 
comites,  or  those  of  his  train,  partake  of  his  inviolability.  And,  inEx  parte 
Cabrera,  1  Wash.  C.  C.  232,  it  was  held,  that  a  secretary  of  legation  is 
entitled  to  all  the  immunities  of  a  public  minister,  and  is  privileged 
against  any  prosecution,  civil  and  criminal.  So,  in  Dupont  v,  Bichon, 
4  Dallas,  300,  it  was  held  by  the  Supreme  Court  of  Pennsylvania,  that 
a  charge  d'affaires  is  entitled  to  privilege  from  arrest  until  his  return 
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home,  although  he  has  been  for  some  months  superseded  bj  a  minister 
plenipotentiary, — the  detention  of  the  former  being  occasioned  by  his 
official  business  ;(a)  and  that  the  court  will  discharge  him  from  arrest, 
without  requiring  proof  from  the  department  of  state,  of  his  reception 
in  his  diplomatic  character  by  the  president.  The  passage  cited  from 
4  Inst.  153,  is  no  authority  at  the  present  day :  and  it  is  a  mistake  to 
suppose  that  it  receives  support  from  §  114  of  Yattel,  Book  4,  ch.  8. 
The  same  author  in  §§  92,  110,  clearly  shows  that  public  ministers  are 
entirely  independent  of  the  jurisdiction,  as  well  civil  as  criminal,  of  tbc 
courts  of  the  country  where  they  are  resident  in  their  official  character. 
The  ejectment  case  mentioned  in  the  margin  of  Molloy,  Book  I.,  ch.  10, 
is  merely  given  as  an  account  of  something  which  had  happened ;  but 
not  as  an  authority.  In  Triquet  v.  Bath,  1  W.  Bl.  471,  8  Burr.  1478, 
the  application  was  to  stay  the  proceedings  in  an  action  on  the  case,  on 
the  ground  that  the  defendant  was  privileged  as  servant  of  the  Bava- 
rian minister ;  and  the  privilege  was  allowed.  [Maulb,  J. — There,  the 
proceedings  began  by  arreting  the  defendant.  It  will  be  more  to  the 
purpose  if  you  produce  an  instance  of  ^proceedings  stayed  where 


there  has  been  no  arrest.]    An  analogous  case  is  Doe  d.  Leigh 
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V.  Roe,  8  M.  &  W.  579.t  The  board  of  ordnance,  in  the  year  1823, 
put  their  servant  Watson  into  possession  of  a  house  and  land  adjoining 
Hnrst  Castle,  in  the  county  of  Hants,  which  castle  had  been  from  the 
time  of  Henry  YIIL  a  possession  of  the  Crown  of  England :  an  action 
of  ejectment  having  been  brought  to  recover  possession  of  this  house 
and  land,  and  the  declaration  served  on  Watson  and  on  the  board  of 
ordnance,  the  court,  on  motion  made  on  behalf  of  the  Grown,  set  aside 
the  declaration,  and  stayed  the  proceedings.  [Maule,  J. — There  was 
no  personal  privilege  there :  the  decision  proceeded  upon  the  ground 
of  the  interest  of  the  public  service.]  Martens,  Wheaton,  ElUber,  and 
Wicquefort,  all  tend  to  establish  the  same  doctrine  as  the  passages  cited 
from  Bynkershoek ;  and  the  result  seems  to  be,  that  there  may  be  a 
proceeding  in  rem  against  the  ambassador,  without  any  invasion  of  his 
privilege.  [Maule,  J. — ^What  more  is  done  by  a  proceeding  in  our 
courts  without  arrest,  than  is  done  by  the  epistula  of  the  Civil  law  ?] 
That  which  must  result  in  personal  molestation  is  equally  unlawful  with 
that  which  is  a  direct  molestation  at  the  time :  Gibbons  v.  Yonillon,  8 
C.  B.  483  (E.  C.  L.  B.  vol.  65).  [Maulb,  J.— There  the  issuing  of  a 
writ  was  held  to  be  a  <<  molestation  or  interference"  with  the  debtor, 
within  the  terms  of  a  composition  deed;  that  is  all.]  There  is  the 
authority  of  Grotius,  of  Yattel,  of  Bynkershoek,  and  of  Molloy,  to  show 
that  no  proceeding  can  be  taken  against  an  ambassador,  except  in 
those  countries  where  the  law  allows  a  proceeding  against  a  party  with- 
out personal  citation  or  service.  The  passages  cited  from  Kent's  Com- 
mentaries and  Wildman's  Institutes  are  to  the  same  effect.     And  the 

(a)  Bot  IM  MnnhaU  v.  CriUeOi  9  Eait,  447. 
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American  decisions  above  referred  to,  and  Paillet's  note,  show  that  such 
is  the  law  of  America  and  of  France.  In  Calvin's  Case,  7  Co.  Rep.  1, 
^•^.^  Lord  *Coke  is  speaking  only  of  the  mode  of  describing  parties 

^  having  titles  of  honour,  and  not  of  personal  privileges.  In  The 
Duke  of  Brunswick  v*  The  King  of  Hanover,  6  Beavan,  1,  2  House  of 
Lords  Cases,  1,  the  defendant  filled  two  characters,  for  acts  done  in 
one  of  which  it  was  conceded  that  he  was  exempt  from  the  jurisdiction 
of  our  courts.  The  decision  in  Wadsworth  and  The  Queen  of  Spain, 
17  Q.  B.  171,  is  certainlj  no  authority  to  show  that  an  action  againcrt 
the  foreign  sovereign  was  maintainable :  and  the  dictum  imputed  to 
Lord  Campbell  in  the  report  in  the  Law  Journal,  may  have  been  in- 
duced by  the  reference  to  Munden  v.  The  Duke  of  Brunswick,  10  Q.  B. 
656  (E.  C.  L.  B.  vol.  59),  which  he  probably  supposed  to  have  decided 
that  a  foreign  sovereign  may  be  sued  here :  that  case,  however,  really 
decided  no  such  thing;  the  plea  was  held  bad  for  not  showing  that 
the  defendant  was  reigning  duke  at  the  time.  [Jebvib,  C.  J.^-The 
foundation  of  the  privilege  is,  that  the  ambassador  is  supposed  to  be 
in  the  country  of  his  master.  Hannen  referred  to  Sheppard  v.  Bailie, 
6  T.  R.  827,  where  it  was  held  that  a  replication  to  a  plea  in  abate- 
ment, that  the  promises  were  made  by  A.  and  B.  jointly  with  the  de- 
fendant, and  that  A.  and  B.  were  in  Scotland  at  the  commencement 
of  the  suit,  &c.,  and  had  no  property  within  the  jurisdiction  of  the 
court,  by  which  they  could  be  summoned,  &c.,  is  bad.  Mauls,  J.— It 
may  be  said,  that,  showing  one  of  several  defendants  to  be  an  ambassa- 
dor, is  equivalent  to  showing  one  outlawed.  Williams,  J. — Is  there 
any  case  to  be  found  where  the  proceedings  have  been  stayed  against 
one  of  several  joint*contractors  ?]  In  Service  v.  Castaneda,  2  Coll.  C. 
C.  56,  an  injunction  had  been  obtained  against  two  persons,  and  dis- 
solved as  to  one  of  them,  on  the  ground  of  ambassadorial  privilege. 
[JfiRVis,  C.  J. — The  foundation  of  the  ambassador's  privilege  being 
that  he  is  supposed  to  be  out  of  the  jurisdiction, — assume  that  he  is 
^-^n-1  abroad.     *Here,  the  affidavits  show  that  M.  Drouet  has  attorned 

^  to  the  jurisdiction.  Why,  then,  should  the  proceedings  not  go 
on  against  him  ?]  The  privilege,  being  that  of  the  sovereign,  and  not 
of  the  ambassador,  cannot  be  waived  by  any  act  or  consent  of  the  am- 
bassador :  Barbuit's  Case,  Cas.  Temp.  Talbot,  281 ;  The  Duke  of  Bmns- 
wick  v.  The  King  of  Hanover,  6  Beavan,  1 ;  United  States  v,  Benner, 
1  Bald.  240.  Barbuit's  Case  was  an  exceedingly  strong  one  upon  this 
point.  The  Lord  Chancellor  there  says, — « A  bill  was  filed  in  this 
court  against  the  defendant  in  1725 ;  upon  which  he  exhibited  bis  cross- 
bill, styling  himself  merchant.  On  the  hearing  of  these  causes,  the 
cross-bill  was  dismissed,  and,  in  the  other,  an  account  decreed  against 
the  defendant.  The  account  being  passed  before  the  master,  the  d^ 
fendant  took  exceptions  to  the  master's  report,  which  were  overruled; 
and  then  the  defendant  was  taken  upon  an  attachment  for  non-pay- 
ment, &c.    And  now,  ten  years  after  the  commencement  of  the  suit,  he 


n 
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insists  he  is  a  public  minister,  and  therefore  all  the  proceedings  against 
him  nail  and  void.  Though  this  is  a  very  unfavourable  case,  yet,  if  the 
defendant  is  truly  a  public  minister,  I  think  he  may  now  insist  upon  it ; 
for,  the  privilege  of  a  public  minister  is,  to  have  his  person  sacred  and 
free  from  arrests,  not  on  his  own  account,  but  on  the  account  of  those 
he  represents :  and  this  arises  from  the  necessity  of  the  thing,  that  na- 
tions may  have  intercourse  with  one  another  in  the  same  manner  as 
private  persons,  by  agents,  when  they  cannot  meet  themselves.  And, 
if  the  foundation  of  this  privilege  is  for  the  sake  of  the  prince  by  whom 
an  ambassador  is  sent,  and  for  sake  of  the  business  he  is  to  do,  it  is  im- 
possible  that  he  can  renounce  sueh  privilege  and  protection  ;  for,  by  his 
being  thrown  into  prison,  the  business  must  inevitably  suffer."  [Maulb, 
J. — ^That  supposes  a  case  of  personal  coercion.  It  by  no  means  fol- 
lows that  an  action  may  not  proceed  *against  an  ambassador,  ^^.g^g 
where  he  has  chosen  voluntarily  to  appear  to  it.]  Yattel,  Book  ^ 
4,  Ch.  8,  §  110,  says  he  can  only  do  so  by  his  master's  consent. 

Cur.  adv.  vult.(a) 

Jervis,  0.  J. — This  case  was  very  elaborately  argued  yesterday,  and 
the  importance  of  the  subject  induced  the  court  to  take  time  to  look  into 
the  various  authorities  which  were  referred  to.  I  am  of  opinion  that 
the  rule  should  be  discharged.  There  is  no  doubt  that  the  defendant 
Drouet  fills  the  character  of  a  public  minister  to  which  the  privilege  con- 
tended for  is  applicable :  and  I  think  it  is  equally  clear,  that,  if  the 
privilege  does  attach,  it  is  not,  in  the  case  of  an  ambassador  or  public 
minister,  forfeited  by  the  party's  engaging  in  trade,  as  it  would,  by 
virtue  of  the  proviso  in  the  7  Anne,  c.  12,  s.  5,  in  the  case  of  an  em- 
bassador's servant.  If  an  ambassador  or  public  minister,  during  his 
residence  in  this  country,  violates  the  character  in  which  he  is  accred- 
ited to  our  court,  by  engaging  in  commercial  transactions,  that  may 
raise  a  question  between  the  government  of  this  country  and  that  of  the 
country  by  which  he  is  sent ;  but  he  does  not  thereby  lose  the  general 
privilege  which  the  law  of  nations  has  conferred  upon  persons  filling 
that  high  character, — the  proviso  in  the  statute  of  Anne  limiting  the 
privilege  in  cases  of  trading  applying  only  to  the  servants  of  the 
embassy.  For  this  Barbuit's  Case,  Cas.  Temp.  Talbot,  281,  is  an 
authority. 

Admitting,  then,  that  M.  Drouet  is  a  person  entitled  to  the  privileges 
and  immunities  which  the  law  of  England  accords  to  ambassadors  from 
foreign  friendly  courts,  and  that  he  does  not  forfeit  them  by  engaging 
in  ^commercial  ventures, — the  question  is,  whether  he  is,  under  r^t-AA 
all  the  circumstances  disclosed  by  the  affidavit  before  us,  entitled  ^ 
to  the  privilege  which  he  claims.     Although  it  is  admitted  that  no 

(a)  The  foUowing  eaaei  were  aAenrardf  referred  to, — Evans  v.  The  Dnblin  and  Drogheda 
Bahway  Compaoj,  14  M.  ft  W  142,f  and  Wilson  v.  The  Caledonian  Railway  Company,  S 
Exeh.  822.t 
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process  can  be  available  against  tbe  person  or  tbe  goods  of  a  foreign 
ambassador  or  minister,  no  case  has  been  cited  to  show  that  an  appliet- 
tion  in  the  present  form,  to  stay  all  proceedings,  is  available  in  the 
courts  of  this  country.  On  the  contrary,  in  the  case  of  ambassadors' 
servants,  it  appears  that  the  practice  has  been,  not  to  stay  tbe  proceed- 
ings altogether,  but  to  discharge  the  party  from  custody,  on  entering  a 
common  appearance.  The  case  of  Crosse  v.  Talbot,  8  Mod.  288,  recog- 
nises that  as  the  true  principle.  The  motion  on  the  part  of  the  defend- 
ant there  was,  to  set  aside  the  bail-bond  given  upon  his  arrest,  on  hid 
filing  common  bail ;  and  the  rule  was  discharged,  on  tbe  ground  that 
the  party  did  not  bring  himself  strictly  within  the  privilege  allowed  to 
the  servant  of  an  ambassador ;  the  court  holding,  that,  to  entitle  bim 
to  the  privilege,  he  ought  to  be  a  dcmeitie  servant,  and  really  to  exer- 
cise the  duties  of  the  office,  and  that  his  being  a  mere  nominal  servant 
is  not  enough.  And  the  reporter  adds, — ^<  A  great  many  eases  have 
since  been  determined  upon  the  same  principle;  but  it  was  in 
those  cases  held,  that  the  idea  of  a  domutie  servant  was  not  con- 
fined to  his  living  in  a  foreign  minister's  house,  provided  he  was  a 
real  servant,  and  actually  performed  the  service."  The  course,  tber^ 
fore,  seems  to  have  been  in  these  cases,  not  to  move  to  stay  all  proceed- 
ings, but  to  move  to  set  aside  or  cancel  the  bail-bond,  upon  the  defend- 
ant*^ filing  common  bail.  No  case  has  been  cited,  of  a  motion  to  staj 
the  proceedings,  where  the  personal  liberty  of  the  applicant  has  not 
been  interfered  with.  Further,  I  am  aware  of  no  case  in  which,  where 
there  are  several  defendants,  and  the  action  has  been  allowed  to  go  on 
to  the  verge  of  trial,  the  proceedings  have  been  stayed  upon  the  appli* 
4t^o-i-i  cation  *of  one  of  the  defendants.  Such  a  course  would  be  obri- 
-*  ously  unjust  to  the  other  defendants,  seeing  that  the  expense  the; 
had  already  incurred  would  thereby  be  rendered  useless.  Without, 
however,  dwelling  upon  that,  it  seems  to  me  that  this  motion  must  fail« 
upon  the  merits. 

The  action  is  brought  against  four  defendants, — the  writ  being  soed 
out  against  M.  Drouet  and  the  three  others  as  joint-contractors.  ^^ 
doubt,  the  plaintiff'  was  bound,  at  the  peril  of  a  plea  in  abatement,  tc 
sue  all.  The  writ  being  issued,  nothing  is  done  upon  it  which  can  at 
all  interfere  with  the  exercise  by  M.  Drouet  of  his  diplomatic  fanetionst 
or  with  his  personal  comfort  or  dignity.  But,  knowing  that  a  writ  h^ 
issued,  or  having  reason  to  believe  that  it  is  about  to  issue,  he  aases 
his  attorney  to  write  to  the  plaintiff's  attorney,  desiring  that  the  proce^ 
may  be  sent  to  him  for  an  undertaking  to  appear.  He,  therefore,  voIod- 
tarily  attorns  and  submits  himself  to  the  jurisdiction  of  the  court.  Under 
these  circumstances,  I  think  he  cannot  be  permitted  now  to  contpla>° 
that  the  suit  has  been  improperly  instituted  against  him.  On  the  con- 
trary, I  think,  that,  by  analogy  to  the  doctrine  cited  from  the  learnei' 
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jurists  whose  works  have  been  So  laboriously  consnlted,  the  action  may 
well  be  maintained. 

It  is  said, — and  perhaps  trnly  said, — that  an  ambassador  or  foreign 
minister  is  privileged  from  suit  in  the  courts  of  the  country  to  which 
he  is  accredited,  or,  at  all  events,  from  being  proceeded  against  in  a 
manner  which  may  ultimately  result  in  the  coercion  of  his  person,  or 
the  seizure  of  his  personal  effects  necessary  to  his  comfort  and  dignity ; 
and  that  he  cannot  be  compelled,  in  invitum,  or  against  his  will,  to 
engage  in  any  litigation  in  the  courts  of  the  country  to  which  he  is  sent* 
But  all  the  foreign  jurists  hold,  that,  if  the  suit  can  be  founded  with- 
out attacking  the  personal  liberty  of  the  ^ambassador,  or  inter*  r^eM 
fering  with  his  dignity  or  personal  comfort,  it  may  proceed.  '- 
Various  passages  have  been  cited  to  show,  that,  in  countries  where  the 
Civil  law  prevails,  and  where  jurisdiction  can  be  founded  by  a  proceed- 
ing in  rem  in  the  first  instance,  where  there  are  houses  or  lands,  which 
are  immovable,  that  may  be  taken  to  found  the  jurisdiction,  the  suit 
may  proceed.  Movable  goods,  too,  which  are  unconnected  with  the 
personal  comfort  and  dignity  of  the  ambassader,  may  be  taken  for  the 
same  purpose.  And,  when  we  consider  the  effect  of  the  proceeding, 
and  what  may  be  done  by  the  party  sued,  there  seems  to  be  no  substan- 
tial distinction  between  the  two  modes :  because,  although  it  is  true, 
that,  in  countries  where  the  Civil  law  prevails,  the  proceeding  is  in  rem, 
and  the  means  of  litigation  between  the  parties  incidentally  established 
without  any  molestation  or  interference  with  the  person  of  the  defend- 
ant ;  yet,  if  the  defendant  chooses  to  appear,  for  the  purpose  of  pro- 
tecting his  goods  and  investigating  the  matter  in  dispute,  he  may  con- 
vert that  which  was  originally  a  proceeding  in  rem  into  a  proceeding  in 
personam.  And  such  is  commonly  the  course  in  the  Scotch  courts. 
If,  therefore,  as  in  Holland,  and  in  some  other  countries,  where  goods 
may  be  taken  for  the  purpose  of  founding  jurisdiction,  the  defendant 
may  come  in  and  convert  the  proceeding  in  rem  into  a  proceeding  in 
personam,  and  so  attorn  or  submit  himself  to  the  jurisdiction,  it  seems 
to  me  that  there  is  no  distinction  between  that  case  and  the  present, 
where  there  has  been  no  attempt  on  the  part  of  the  plaintiff  to  disturb 
the  comfort  or  interfere  with  the  personal  liberty  of  the  foreign  minis- 
ter, but  where  there  has  been  the  mere  issuing  of  a  writ  to  which  he 
has  voluntarily  appeared,  and  thus  submitted  himself  to  the  jurisdiction. 
I  do  not  feel  myself  at  all  pressed  by  the  argument  urged  by  Mr.  WiUeSj 
that  the  privilege  in  question,  being  the  privilege  of  the  sovereign,  can- 
not be  ^abandoned  or  waived  by  the  ambassador:  for,  when  the  r^troo 
authorities  upon  which  that  argument  is  sought  to  be  sustained,  ^ 
come  to  be  examined,  they  do  not  show  that  the  ambassador  may  not 
submit  himself  to  the  jurisdiction,  for  the  purpose  of  having  the  matter 
in  difference  investigated  and  ascertained;  but  only  that  the  sacred 
character  of  the  person  of  the  ambassador  cannot  be  affected  by  any 


528  TAYLOR  v.  BEST.    H.  T.  1854. 


t 


act  or  consent  on  his  part ;  and  that,  by  interfering  with  the  person  of 
the  ambassador,  or  with  the  goods  which  are  essential  to  the  personal 
comfort  and  dignity  of  his  position,  joa  are  in  effect  attacking  the  privi- 
lege of  his  master.  That,  however,  is  not  the  case  here :  for  anything 
that  appears,  M.  Dronet  is  sued, — ^he  being  a  joint-contractor,  and  so  a 
necessary  party  to  the  action, — merely  for  the  purpose  of  ascertaining 
the  liability  of  the  other  defendants.  If  he  had  not  thought  fit  to  attorn 
to  the  jurisdiction,  but  had  allowed  judgment  to  go  against  him  by  d^ 
fault,  non  constat  that  anything  would  hare  been  done  upon  the  judg- 
ment, otherwise  than  by  enforcing  it  against  the  other  defendants.  If 
any  ca.  sa.  or  fi.  fa.  were  issued  against  him  upon  the  judgment,  the 
statute  of  Anne  would  have  applied,  and  the  court  might  have  been 
called  upon  to  interfere  to  prevent  its  being  put  in  force  against  him. 
It  seems  to  me  that  M.  Drouet  here  has  courted  the  jurisdiction,  and 
that  we  ought  not  to  interfere. 

Maulb,  J. — I  am  of  opinion,  that,  as  M.  Drouet  has  voluntarily  ap- 
peared to  the  action,  and  allowed  it  to  go  on  through  several  stages,  so 
that  the  application  could  not  be  granted  without  prejudice  to  the  rights 
of  the  other  defendants,  as  well  as  to  those  of  the  plaintiff,  the  present 
motion  ought  not  to  succeed.  Whether  an  ambassador  or  public  minis- 
ter duly  accredited  to  the  Queen, — which  M.  Drouet  undoubtedly  is,— 
^f-oATi  ^^  8^  ^^^  *privileged  as  to  be  free  from  all  liability  to  be  sued 
^  in  the  courts  of  this  country,  is  a  very  grave  question,  and  one 
which  does  not  seem  to  have  been  settled  by  any  judicial  determination 
m  our  courts,  or  indeed  elsewhere.  In  the  cases  of  applications  on 
behalf  of  domestic  servants  of  ambassadors,  for  the  special  remedj 
given  by  the  3d  section  of  the  statute  of  Anne,  the  form  of  the  appli- 
cation has  always  been,  to  cancel  the  bail-bond,  and  to  discharge  the 
party,  on  filing  common  bail.  That  having  been  the  extent  of  the  relief 
asked,  it  may  be  a  question  whether  more  would  have  been  granted  if 
more  had  been  asked.  Probably  not.  But  there  is  a  manifest  distin^ 
tion  between  the  case  of  an  ambassador  and  that  of  the  domestic  servant 
of  an  ambassador.  The  privilege  is  not  that  of  the  servant,  but  of  the 
ambassador.  It  is  based  on  the  assumption,  that,  by  the  arrest  of  any 
of  his  household  retinue,  the  personal  comfort  and  state  of  the  ambas- 
sador might  be  affected.  Where  these  are  not  interfered  with,  the  am- 
bassador is  not  affected  by  the  suit,  and  consequently  the  servant  has 
no  privilege.  These  cases  do  not  in  any  degree  determine  the  point 
which  has  been  attempted  to  be  raised  on  the  present  occasion,— sod 
undoubtedly  it  is  a  point  which  is  very  fit  to  be  considered  whenever  it 
may  be  properly  presented  for  decision, — viz.  Whether  an  ambassador 
or  public  minister  can  be  brought  into  court  against  his  will,  by  process 
not  immediately  affecting  either  his  person  or  his  property,  and  have 
his  rights  and  liabilities  ascertained  and  determined.  Unquestionably 
it  must  to  a  certain  extent  interfere  with  the  ambassador's  comfort  to 
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have  his  rights  in  any  way  made  the  subject  of  litigation ;  and  there- 
fore it  may  well  be  that  the  privilege  he  enjoys  is  as  large  and  exten- 
sive as  Mr.  Justice  Blackstone  affirms  it  to  be.  But  it  is  unnecessary 
to  determine  that  question  upon  the  present  occasion,  because,  whatever 
may  be  the  extent  of  the  ambassador's  privilege  in  *that  respect,  r„.r9e 
I  think,  that,  where  he  is  sued  jointly  with  others,  and  appears  ^ 
to  the  process,  and  allows  the  suit  to  go  on  to  an  advanced  stage  with- 
out offering  any  objection,  and  where  there  does  not  appear  to  be  any 
intention  on  the  part  of  the  plaintiff  to  interfere  with  either  the  person 
or  the  property  of  the  ambassador,  and  where  the  action  may  proceed 
to  its  ultimate  termination  without  any  such  molestation  or  interference, 
we  should  do  wrong  to  give  effect  to  a  claim  of  privilege  which  has 
been  so  abandoned  by  the  voluntary  act  of  the  party.  For  these  rea- 
sons, I  agree  with  my  Lord  Chief  Justice  that  this  rule  ought  to  be 
discharged. 

Crbsswell,  J. — I  entirely  agree  with  my  Lord  and  my  brother 
Maule,  and  for  the  reasons  given  by  the  latter,  that  the  rule  should  be 
discharged. 

Williams,  J.,  concurred. 

Peammy  for  the  plaintiff,  asked  for  costs. 

Per  Curiam. — We  say  nothing  about  costs. 


Bale  discharged. 


END  OF  HILARY  TERM. 
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On  the  ISth  of  March,  Sir  Thomas  Noon  Talfourd,  one  of  the  Judges 
of  the  Court  of  Common  Pleas,  expired  suddenly,  while  addressing  the 
Grand  Jury  at  the  Stafford  Assizes. 

Richard  Sudden  Crowder,  Esq.,  of  the  Middle  Temple,  one  of  Her 
Majesty's  Counsel  learned  in  the  Law, — having  first  been  called  to  the 
degree  of  the  Coif, — was  appointed  a  Judge  of  the  Court  of  Common 
Pleas,  and,  on  the  second  day  of  the  ensuing  Easter  Term,  took  the 
oaths  and  his  seat  in  Court  accordingly. 

He  gave  rings  with  the  motto  <<  Lex  omnibus  una." 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 

Jervis,  C.  J.  Williams,  J. 

Cresswell,  J.  Crowder,  J. 


THE  YORK,  NEWCASTLE,  AND  BERWICK  RAILWAY  COM- 
PANY,  Appellants ;  CRISP  and  Another,  Respondents.   April  27. 

Pigs  were  delivered  bj  A.  at  a  railway  station  at  Alnwick,  to  be  carried  to  Newcastle,  A  pey^S 
the  carriage,  and  receiving  a  ticket  intimating  the  terms  upon  which  alone  the  eompuy  nnder- 
took  to  carry  them,  one  of  which  was  as  follows : — **  That  the  company  be  not  respomible  for 
the  non-delivery  of  the  stock  within  any  certain  or  reasonable  time,  nor  in  time  for  nj  ptf- 
tioolar  markei»  nor  are  fbey  required  to  fbrward  by  any  particular  train." 

In  an  action  by  A.  against  the  company  in  the  county  cour^  for  ii^ury  to  the  pigs  iroa  deby  in 
the  conveyance  of  them,  the  Judge  left  it  to  the  Jury  to  say  whether  the  company  rseeired  l^ 
pigs  as  common  carriers  for  hire  for  carriage,  or  whether  Uiey  received  then  under  Ihe  tftoti. 
contract  set  forth  in  the  ticket  The  Juiy  having  found  against  the  company: — ^Held,  t  misdi- 
rection, inasmuch  as  there  was  no  evidence  whatever  that  the  company  had  received  tbe  pis* 
upon  any  other  oontract  than  that  set  forth  in  the  special  oontraet 

This  was  an  action  originally  commenced  at  the  suit  of  the  respond- 
ents and  one  William  Logan  against  the  appellants,  in  the  coontv 
court  of  Northumberland  holden  at  Alnwick,  to  recover  the  sum  of  50/. 
damages  against  the  appellants,  on  the  grounds  set  forth  in  the  particu- 
lars annexed  to  the  summons,  of  which  the  following  is  a  copy : — 

« In  the  county  court,  &c.    Between,  &c. 

^.oo-i       ^^  For  damages  occasioned  to  the  plaintiffs  by  the  ^defendants, 

■'  as  carriers  for  hire,  for  not  carrying  and  delivering  divers  cattle, 

sheep,  cows,  oxen,  and  other  live  stock  for  the  plaintiffs,  at  Newcastle 

upon-Tyne,  on  the  28th  of  November  last,  with  reasonable  and  proper 
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promptitude  and  dispatch,  for  which  the  hire  was  paid ;  whereby  the 
plaintiffs  were  put  to  the  loss  and  damage  of  502." 

On  the  trial,  before  the  judge  of  the  said  court  and  a  jury,  on  the  26th 
of  January  last,  the  following  facts  were  stated  by  the  witnesses  of  the 
respective  parties : — 

That  the  respondents  were  partners  as  cattle-jobbers,  and  the  appel- 
lants were  common  carriers  by  railway  for  hire,  from  Alnwick,  in  the 
county  of  Northumberland,  to  Newcastle-upon-Tyne;  that  a  cattle- 
market  is  held  at  Alnwick  every  Monday  fortnight,  for  the  sale  and 
purchase  of  cattle,  sheep,  and  pigs ;  that  a  similar  market  is  held  at 
Newcastle*apon-Tyne  on  the  Tuesday  of  every  week,  so  that  cattle  pur- 
chased at  Alnwick  market  for  the  purpose  are  usually  carried  on  the 
same  day  to  Newcastle-upon-Tyne ;  that  the  market  at  Newcastle-upon- 
Tyne  nominally  is  open  from  five  o'clock  in  the  morning  until  three 
oclock  in  the  afternoon,  but  that  practically  it  is  ended  between  ten 
and  eleven  o'clock  in  the  forenoon ;  that,  on  the  28th  of  November 
last,  the  respondents  and  William  Logan,  who  had  been  at  the  cattle 
market  at  Alnwick  in  the  forenoon  of  that  day,  brought  some  sheep 
and  pigs  wiiicfa  the  respondeiits  had  purchased  at  the  same  market,  and 
which  were  their  joint  property,  and  some  sheep  which  Logan  had  pur- 
chased at  the  same  market,  and  which  were  his  separate  property,  to  the 
Alnwick  station  of  the  appellants,  at  about  one  o'clock  in  the  afternoon, 
for  the  purpose  of  having  them  conveyed  from  thence  by  the  appellants' 
railway  to  Newcastle-upon-Tyne,  intending  to  offer  them  for  sale  at  the 
cattle-market  to  be  holden  at  Newcastle-upon-Tyne  at  an  early  hour  on 
the  following  morning. 


*0n  the  part  of  the  respondents,  evidence  was  given,  that 


[*629 


they  and  W.  Logan  engaged  two  and  a  half  trucks  for  sheep, 
and  a  half  truck  for  pigs,  for  which  they  paid  21.  4a.  3(2.,  before  three 
o'clock,  P.M.,  and  that  certain  tickets  were  given  before  half  past 
three,  P.M. 

Evidence  was  given  by  the  appellants,  that  a  ticket  was  given  to  the 
respondent  Crisp,  of  which  the  following  is  a  copy : — 

<t  York,  Newcastle,  and  Berwick  Railway. 
<<  Live  Stock  Department,  No.  156. 


No.  of 

WAgOD. 

Quantity. 

Deacription. 

Rate. 

Paid  on. 

Paid. 

To  pay. 

1 

Sheep. 

4 

a 

« 

a 

o 

1 

£ 

«. 

d. 

£ 

14 

rf. 

£ 

«. 

d. 

Alnwick  station.   Nor.  20,  1853. 
Name.    Crisp. 
Address.    Newcastle. 

Thomas  Newton, 
Clerk. 

<«  The  live  stock  named  on  this  ticket  are  delivered  to  and  received 
\^  the  company  subject  to  the  conditions  on  the  back  thereof  " 
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On  the  back  was  printed, — 

<(  The  within-mentioned  stock  is  received  bj  the  company  on  the  fol- 
lowing conditions : — 

<<That  the  owner  undertakes  all  risk  of  loading,  unloading,  and 
carriage,  whether  arising  from  the  negligence  or  default  of  the  com- 
pany or  their  servants,  or  from  defects  or  imperfections  of  the  station 
platform  or  other  place  of  loading  or  unloading,  or  of  the  ctrrisge 
in  which  they  may  be  loaded  or  conveyed,  or  from  any  other  cause 
whatever. 

<<  That  the  company  be  not  responsible  for  the  non-delivery  of  the 
stock  within  any  certain  or  reasonable  time,  nor  in  time  for  any  par- 
ticular market;  nor  are  they  required  to  forward  by  any  ptrticnlar 
train. 

^-oA-i  '^'^^That  the  company  will  grant  free  passM  to  persons  bar 
-^  ing  the  care  of  live  stock,  as  an  inducement  to  owners  to 
send  proper  persons  with  and  to  take  charge  of  them.  Those  passes 
are  not  available  by  passenger-trains,  unless  the  cattle  be  attached  to 
them. 

<«  This  ticket  to  be  delivered  up  at  the  place  of  destination ;  in  default 
of  which,  the  stock  herein  named  will  be  detained,  and  remain  at  tb 
owner's  risk  and  expense." 

It  was  further  proved,  that,  at  the  time  the  respondents  and  Logan 
came  to  the  station  with  their  sheep  and  pigs,  and  engaged  the  traeks, 
there  were  no  disengaged  cattle-trucks  at  Alnwick,  as  the  respondents 
knew;  that,  after  waiting  several  hours,  the  station-master  adfised 
the  respondents  to  go  on  to  Newcastle-upon-Tyne  by  the  passenger-trun 
which  left  Alnwick  station  at  half  past  six  o'clock  in  the  evening,  for 
which  purpose  he  franked  them.  The  usual  course  is  for  the  owner 
of  the  cattle,  or  for  a  servant  for  him,  to  attend  in  the  train  which  car- 
ries his  stock. 

Before  the  respondents  left  Alnwick  station  for  Newcastle-npon- 
Tyne,  but  after  the  delivery  of  the  tickets  to  the  respondents,  the 
station-master  at  Alnwick  said  there  would  soon  be  trucks  at  the  Aln- 
wick station,  and  the  cattle  and  sheep  would  follow  them  the  same 
evening.  The  respondents,  on  this  assurance,  left  for  Newcastle-npon- 
Tyne  by  6.40  train,  and  left  William  Logan  with  a  servant  behind  to 
look  after  the  cattle  at  Alnwick.  Logan  waited  till  eleven  o'clock  at 
night,  and  then,  seeing  no  appearance  of  any  trucks,  demanded  back 
from  the  station-master  the  money  which  had  been  paid ;  which  was 
refused.  Logan,  after  waiting  till  after  one  o'clock  next  morning, 
was  told  by  one  of  the  servants  of  the  company  to  go  away,  and  be 
did  so,  and  left  a  man  to  look  after  the  stock,  which  were  put  into  tbe 
coal  depot. 

♦5311       *'^''*^'^t  fo^r  o'clock  in  the  morning  of  Tuesday,  the  29th  of 
November  last,  some  wagons  were  provided^  bat  in  such  a  Bihj 
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state  tbfftt  great  difficalty  was  experienced  in  getting  the  cattle  forced 
into  them.  They  were  forwarded  by  a  train  which  followed  in  the  rear 
of  the  Government  passenger-train  which  leaves  Alnwick  at  8  o'clock, 
A.M.,  and  did  not  arrive  in  Newcastle  until  half-past  10  o'clock, 
A.M. 

Before  the  cattle  could  be  placed  in  Newcastle  market  for  sale,  it 
was  11  o'clock,  A.M.,  and  the  market  there  was  over ;  and,  the  cattle, 
haying  been  for  two  nights  and  one  day  without  food,  were  so  much 
injured  by  hunger  that  they  were  in  great  part  unsaleable,  and  several 
of  them  died,  and  others  were  up  to  the  day  of  the  trial  unsold  in  con- 
sequence of  the  condition  to  which  the  hunger  had  reduced  them. 

William  Logan  proved,  that  he  had  been  offered  for  some  of  his  best 
sheep  10$.  per  head  less  than  he  had  given  for  them  at  Alnwick  on  the 
previous  day ;  and  that  he  had  bought  them  with  a  clear  judgment, 
that,  if  they  had  been  carried  to  Newcastle  in  the  usual  way,  he  would 
hare  realized  a  considerable  profit. 

On  the  part  of  the  appellants,  evidence  was  given  by  the  station* 
clerk,  that  he  handed  three  tickets  to  Crisp,  Thompson,  and  Logan, 
respectively,  and  thereupon  took  up  the  money  which  they  had  paid ; 
and  that  the  tickets  were  in  form  and  endorsed  as  set  out  above. 

The  witness  called  by  the  appellants  distinctly  admitted  that  no  copy 
or  duplicate  of  the  ticket  was  given  nor  was  it  read  to  any  of  the 
respondents  nor  Logan  ;  nor  was  the  attention  of  any  of  them  directed 
to  the  contents  or  meaning  of  the  tickets.  It  was  admitted  that  the 
tickets  were  returned  to  the  appellants  at  Newcastle. 

No  evidence  was  offered  by  the  appellants  to  show  any  cause  for  the 
delay  in  forwarding  the  cattle.  General  evidence  of  the  loss  was 
given. 

*0n  the  conclusion  of  the  respondents'  case,  it  was  contended,  r^ecoo 
for  the  appellants,  that  the  plaintiffs   in  the   action,  viz.  the  ^ 
respondents  and  Logan,  must  be  nonsuited,  inasmuch  as  they  were  not 
jointly  interested  in  the  cattle. 

The  judge  declined  to  nonsuit  the  plaintiffs,  but  struck  out  the  name 
of  Logan,  under  rule  100  of  the  county  courts  rules,  upon  the  terms 
that  Logan  should  not  sue  for  a  sum  which  with  the  amount  of  damages 
to  be  recovered  by  the  respondents  should  exceed  602. 

It  was  then  contended,  on  behalf  of  the  appellants,  that  the  tickets 
delivered  to  the  respondents  constituted  a  special  contract  or  contracts, 
disclosing  the  terms  on  which  the  appellants  accepted  the  respondents' 
stock,  and  barred  the  respondents  from  maintaining  the  action ;  and 
that  it  was  not  necessary  that  the  ticket  should  have  been  read  over  to 
the  respondents ;  and  that  the  appellants  were  entitled  to  a  verdict ;  for 
which  the  following  cases  were  cited, — Palmer  v.  The  Grand  Junction 
Railway  Company,  4  M.  &  W.  749,t  7  Dowl.  P.  C.  282,  The  Great 
Northern  Railway  Company,  Appellants,  Morville,  Respondent,  21  Law 

VOL.  XIV. — 46  2  H 
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Journ.,  N.  S.,  Q.  B.  319,  Chippendale  v.  The  Lancashire  and  York3hire 
Railway  Company,  21  Law  Journ.,  N.  S.,  Q.  B.  22,  Austen  9.  The 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  16  Q.  B. 
600  (E.  C.  L.  R.  vol.  69),  and  Carr  v.  The  Lancashire  and  Yorkshire 
Railway  Company,  7  Exch.  TOT.f 

The  attorney  for  the  respondents,  in  reply,  contended  that  it  was  for 
the  jury  to  decide  whether  the  money  was  paid  under  the  ordinary 
parol  contract,  to  the  appellants,  as  common  carriers,  or  nnder  the 
special  contract  attempted  to  be  set  up  by  the  appellants.  The  learned 
judge  held  that  the  case  should  go  to  the  jury. 

The  attorney  for  the  respondents,  in  addressing  the  jury  in  reply, 
contended,  amongst  other  things,  that,  in  the  preponderance  of  the  en- 
i^f-oo-i  doi^OGf  tho  cattle  were  ^received  by  the  defendants  (the  appel* 
^  lants)  as  common  carriers  for  hire ;  and  that  no  actual  notice  of 
the  contents  of  the  paper  was  given ;  and  that,  when  the  paper  was 
given,  it  was  long  after  the  money  and  cattle  were  received ;  and  that 
the  ticket  was  not  delivered  until  it  was  late  and  illegible. 

The  learned  judge  did  not  direct  the  jury  as  to  the  legal  effect  of  the 
ucket,  but  pat  the  following  questions  to  them, — First,  are  the  re- 
spondents common  carriers  for  hire  ? — Secondly,  did  they  receive  the 
plaintiffs'  cattle,  as  common  carriers  for  hire,  for  carriage,  or  did  they 
receive  them  under  the  special  contract  set  forth  in  the  ticket? — 
Thirdly,  did  the  station-master  farther  contract  that  the  tracks  should 
be  furnished  soon  ?  If  they  found  the  first  question,  and  the  first  part 
of  the  second  question,  in  the  affii'mative,  they  were  to  say  what 
damages  the  plaintiffs  had  sustained. 

The  jury,  after  a  long  deliberation,  retarned  the  following  verdict  for 
the  plaintiffs : — <<  The  jury  find  the  damages  to  be  BOL ;  that  the  com- 
pany are  common  carriers,  and  received  the  goods  without  any  limita- 
tion of  their  liability  by  any  special  contract ;  and  that  the  only  special 
contract  was,  the  subsequent  promise  of  the  station-master,  that  the 
tracks  would  be  ready  soon." 

The  appellants'  attorney  then  applied  to  the  judge  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence :  hot  the  applica- 
tion was  refused. 

If  the  court  should  be  of  opinion  that  the  judge  exceeded  his  power, 
by  striking  out  William  Logan's  name,  or  if  the  judge  improperly 
directed  the  jury,  a  nonsuit  was  to  be  entered,  or  a  new  trial  granted, 
as  the  court  might  think  fit. 

^-Q 4-1      c^«  AddisoUy  for  the  appellants,(a)  referred  to  Austin  v.  *The 
^  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  10 

(a)  The  points  marked  for  argameot  on  the  part  of  the  appellants,  were, — ^"Tbat  the  jad^e 
improperly  left  to  the  jury  the  question  of  law,  as  well  as  the  question  of  fact :  That  he  ought  to 
bare  left  to  the  jury  the  question  of  fact,  whether  the  ticket  mentioned  in  the  case  was  or  was 
Bot  delivered  to  and  received  by  the  respondents,  or  either  of  them,  at  the  time  the  station-master 
sngftged  to  oany  the  cattle  by  the  railway  and  receired  the  money  for  the  carmi^,  and  shoald 
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G.  B.  454  (E.  C.  L..B.  vol.  70),  where  horses  were  delivered  to  a  rail* 
way  company,  to  be  carried  by  them  from  A.  to  B.,  for  hire,  sabject  to 
a  note  or  ticket  containing  the  following  notice, — "  This  ticket  is  issued 
sabject  to  the  owner's  undertaking  to  bear  all  the  risk  of  injury  by 
conveyance  and  other  contingencies ;  and  the  owner  is  required  to  see 
to  the  efficiency  of  the  carriage  before  he  allows  his  horses  or  live  stock 
to  be  placed  therein ;  the  charge  being  for  the  use  of  the  railway,  car^^ 
riages,  and  locomotive  power  only,  the  company  will  not  be  responsible 
for  any  alleged  defects  in  their  carriages  or  trucks,  unless  complaint  be 
made  at  the  time  of  booking,  or  before  the  same  leave  the  station ;  nor 
for  any  damages,  however  caused,  to  horses,  cattle,  or  live  stock  of  any 
description,  travelling  upon  their  railway,  or  in  their  vehicles :"  and  it 
was  held,  that  this  ^constituted  a  special  contract ;  and  that,  r^sf-qr 
giving  to  its  words  their  most  limited  meaning,  they  must  apply  ^ 
to  all  risks,  of  whatever  kind,  and  however  arising,  to  be  encountered 
in  the  coarse  of  the  journey ;  and,  therefore,  that  the  company  were 
not  responsible  for  injury  done  to  a  horse  from  the  firing  of  a  wheel, 
in  consequence  of  the  neglect  of  the  servants  of  the  company  to  grease 
it.  [Jebvis,  C.  J. — We  cannot  decide  against  the  company  here,  with- 
out overruling  that  case.     We  must  hear  the  respondents.] 

Itatfrnandj  for  the  respondents.(a) — The  objection  on  the  part  of  the 
appellants  here  is,  that  the  jury  have  found  an  improper  verdict :  and 
that  is  no  ground  for  an  appeal  under  the  13  &  14  Vict.  c.  61,  s.  14. 
[Crbsswbll,  J. — The  complaint  is,  that  the  judge  misdirected  the  jury. 
The  facts  were  clear :  there  was*no  proof  that  the  clerk  made  any  other 
contract  than  the  special  contract  contained  in  the  ticket ;  and  the  judge 
jshould  have  told  the  jury  so.  Jervis,  C.  J.-^The  case  is  precisely  within 
that  referred  to :  it  is  mere  waste  of  time  to  argue  against  it.]  The  latest 
case  upon  the  subject, — ^Walker  t^.  The  York  and  North-Midland  Bail- 
way  Company,  2  Ell.  &  B.  750  (E.  C.  L.  B.  vol.  76),— shows  that  it  is  a 
question  for  the  jury.  That  was  an  action  against  a  railway  company  for 
not  duly  carrying  fish  from  Scarborough  to  Manchester,  averred  to  be 

have  directed  the  Jary,  that,  if  they  found  the  ticket  was  so  deliyered  and  reoeiTed,  the  oattle 
were  earned  nnder  a  special  contract,  on  the  terms  endorsed  on  the  tiekety  and  that  the  action 
was  not  maintainable;  and  that  the  statement  by  the  station-master  that  the  truolcs  would  arrive 
soon,  could  not  have  Uie  effect  of  rescinding  or  altering  the  special  contract :  That  the  questions, 
whether  the  appellants  were  common  carriers  for  hire,  and  whether  they  received  the  cattle  as 
common  carriers  for  hire,  were  improper  questions  to  be  left  to  the  Jury :  That  it  was  a  misdireo- 
tion  of  the  judge  to  tell  the  jury,  that,  if  they  found  the  first  question,  and  the  first  part  of  the 
second  question,  in  the  affirmative,  they  were  to  find  damages  for  the  respondents :  And  Uiat  the 
name  of  Logan  was  improperly  struck  out,  and  that  the  judge  exceeded  his  jurisdiction  in  striking 
out  that  name,  inasmuch  as  the  evidence  showed  that  the  oontraet  to  oairy  the  cattle  was  a  joint 
contract  made  with  the  respondents  and  Logan  jointly/' 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondents  were, — "  1.  That  the  judge 
was  right  in  striking  out  the  name  of  Logan.  2.  That»  whether  he  was  right  or  wrong  in  striking 
it  out,  his  having  done  so  furnished  no  ground  of  appeal  3.  That  the  judge  properly  directed 
the  jury.  4.  That  there  was  no  [improper  or  erroneous]  determination  or  direction  of  the  court 
in  point  of  law,  or  improper  admission  or  rejection  of  evidence,  famishing  a  ground  of  appeal 
Within  the  13  4  U  Vict  e.  tl,  s.  IV 
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received  by  the  defendants  at  Scarborough  to  be  carried  by  the  defend- 
ants as  common  carriers  to  Manchester.  The  defendants  pleaded, — that 
^-o/«-i  they  did  *not  receive  the  fish  as  common  carriers, — ^and  that  they 
-^  received  it  on  certain  special  terms  set  ont  in  the  plea.  At  the 
trial,  there  was  evidence  that  the  defendants  printed  many  notices,  declar- 
ing that  they  would  not  carry  fish  except  on  terms  relieving  them  from 
all  liability,  and  declaring  also  that  none  of  their  servants  had  power  to 
vary  those  terms ;  that  a  parcel  of  these  notices  were  sent  to  Scarborongh, 
and  served  on  the  fish-merchants  there,  including  the  plaintiff;  that  they 
generally  threw  down  the  notices ;  and  that  the  plaintiff  told  the  defend- 
ants* station-master  at  Scarborough  that  they  were  not  of  any  use ;  after 
which  the  fish  were  sent  by  the  plaintiff  by  the  defendants'  railway,  and 
were  not  duly  carried.  The  judge  advised  the  jury,  if  they  were  satisfied 
that  the  plaintiff  was  served  with  the  notice,  to  infer,  as  a  fact,  that  he 
sent  the  fish  on  a  special  contract  embodying  the  terms  contuned  in  it, 
unless  the  plaintiff,  before  he  sent  the  fish,  unambiguously  dissented  from 
the  terms,  and  the  defendants  acquiesced  in  his  dissent.  A  verdict  haying 
been  found  for  the  defendants,  the  court  held,  that  the  direction  was 
under  the  circumstances  right :  that  the  statute  11  G.  4  &;  1 W.  4,  e.  68, 
s.  4,  is  confined  to  public  notices ;  and  that  the  jury  might  rightly  infer, 
from  the  plaintiff's  having  special  notice  that  the  fish  would  not  be  taken 
except  on  certain  terms,  and  that  no  one  had  power  to  vary  the  terms, 
and  from  his  afterwards  persisting  in  sending  his  fish,  that  he  assented 
to  a  special  contract  to  carry  on  those  terms ;  and  that  they  were  in  that 
ease  protected  by  the  special  contract,  under  s.  6.  In  giving  judgment, 
sach  of  the  judges  states  the  substantial  question  to  be  whether  then 
was  any  evidence  from  which  the  jury  might  find  a  special  contract*  If 
it  be  a  question  for  the  jury,  the  real  and  only  objection  here  is,  that  the 
jury  have  found  an  improper  verdict, — ^not  that  the  judge  was  wrong  in 
^.oiT-i  the  way  in  which  he' left  the  case  to  them.  *The  legal  effect  of 
•^  the  ticket  is  not  disputed.  The  judge  drew  the  attention  of  the 
jury  to  the  terms  of  the  contract  as  set  forth  in  that  ticket.  [Jervis,  C. 
J. — ^When  the  facts  are  clearly  proved,  or  not  in  dispute,  and  there  is  no 
case  at  all  for  a  jury,  it  is  the  duty  of  the  judge  to  nonsuit  the  plaintiff.] 
There  was  a  contest  here  as  to  whether  the  pigs  were  received  by  the 
company  to  be  carried  by  them  as  common  carriers,  or  upon  the  terms 
contained  in  the  ticket. 

Jervis,  C.  J. — There  was  clearly  a  misdirection  here.  There  was  no 
evidence  whatever  that  the  defendants  were  common  carriers  of  cattk 
or  live  stock,  or  that  they  had  received  the  pigs  in  question  as  common 
carriers.  The  judge  should  have  told  the  jury  distinctly  that  there  was 
nothing  to  justify  them  in  finding  that  the  pigs  were  received  by  the 
company's  servants  to  be  carried  upon  any  other  terms  than  those  con- 
tained in  the  special  contract. 

Cresswell,  J. — There  was  no  evidence  which  the  judge  was  justified 
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in  leaving  to  the  jury,  to  show  that  the  defendants  received  these  pigs 
as  common  carriers  for  hire.  The  only  evidence  was,  that  they  were 
received  apon  the  special  terms  mentioned  in  the  ticket.  In  the  supe- 
rior courts,  this  would  have  been  a  case  for  a  bill  of  exceptions. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  judge  of  the  county 
court  seems  to  have  thought  there  was  no  special  contract, — entirely 
orerlooking  the  circumstance,  that,  at  the  time  the  pigs  were  delivered 
to  them,  the  owner  received  a  ticket  expressing  the  terms  upon  which 
alone  the  defendants  consented  to  receive  them. 

Judgment  for  the  appellants. 
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Bj  a  ehftrter-party  it  xrna  agreed,  that  the  sbip  should  proceed  to  Pemambuco,  and  there  load 
firom  the  faetors  of  the  freighters,  hariDg  flnt  discharged  her  oargo,  if  any, — any  legal  mer- 
chandise, to  the  extent  of  a  full  cargo,  that  the  freighters  might  have  for  shipment,  and  should 
proceed  therewith  to  Valparaiso,  a  legal  port  between  Valparaiso  and  Gaajaquil,  and  Gaaya- 
qail,  all  or  any,  and  there  discharge  the  cargo  laden  on  board  at  Pemambuco,  and  at  the  port 
between  Valparaiso  and  Guayaquil  [and  Guayaqoil]  inclusive,  also  discharge  any  goods  taken 
on  board  at  Valparaiso  for  that  purpose,  and  at  any  and  all  the  aforesaid  ports  should  receive 
and  take  on  board  a  full  and  complete  cargo  of  legal  merchandise,  and  therewith  proceed  to 
Cork  or  Falmouth  for  orden  to  discbarge,  and  deliver  the  same  agreeably  to  bills  of  lading,  on 
being  paid  freight  at  and  after  the  rate  of  5/.  5«.  per  ton, — nteh  freight  to  be  tn  full  for  the 
voyage;  the  cargo  from  Pemambueo  being  freight  free,  a»  well  at  thote  goode  ehipped  at  Valj^a^ 
raimff  if  ony,  for  tht  parte  ai  which  the  veeeel  ehould  load  her  homeward  cargo. 

Seventy  running  days  were  to  be  allowed  the  said  merchant^  if  the  ship  was  not  sooner  despatched, 
for  loading,  dieeharging,  and  reloading  the  eaid  ehip  at  the  eeveral  parte  ahe  ehould  proceed  to 
for  that  pwrpoee,  to  oommence  and  be  computed  from  the  several  periods  of  the  vessel  being 
olear,  and  ready  for  those  purposes. 

The  ship  took  in  cargo  at  Pernambuco,  which  was  discharged  at  Valparaiso.  At  Valparaiso  she 
took  on  board  goods  belonging  to  the  freighters,  and  also  to  other  merchants,  for  Paita  (a  port 
between  Valparaaao  and  Guayaquil)  and  Guayaquil,  part  of  which  were  to  be  discharged 
there,  uid  the  rest  to  be  carried  to  England.  No  part  of  the  hometeard  cargo  wae  put  on  board 
at  Paita.  The  seventy  running  days  were  all  consumed  at  Pemambuco,  Valparaiso,  Paita, 
and  Guayaquil,  vii.,  thirteen  at  Pemambueo,  thirty-nine  at  Valparaiso,  eight  at  Paita,  and  the 
rest  at  Guayaquil, — ^plua  three  days,  for  which  demurrage  was  paid  to  the  master : — 

Ueld,  that  the  stipulated  freight  of  5/.  5«.  covered  the  whole  voyage,  and  that  the  owner  was  not 
entitled  to  freight  for  the  goods  carried  flrom  Valparaiso  to  Paita,  although  no  part  of  the 
homeward  cargo  was  loaded  at  the  last-mentioned  plaee. 

Held  also,  that  the  seventy  ranning  days  **  for  loading,  discharging,  and  re-loading,"  only  applied 
to  the  ports  of  loading,  intermediate  diecharge,  and  re-loading,  and  consequently  that  the 
eharterers  were  entitled  to  a  reasonable  time  for  unloading  the  homeward  cargo  in  London, 
without  paying  demurrage. 

This  was  an  action  of  assumpsit  to  recover  22072.  8«.  10(2.  claimed 
by  the  plaintiff  on  a  charter-party  duly  made  and  executed  at  London 
on  the  15th  of  November,  1848,  by  and  between  the  plaintiff  and  de- 
fendants respectively. 

The  declaration  stated,  that,  on  the  15th  of  November,  1848,  by  a 
certain  charter-party  of  affreightment  then  made  between  the  plaintiff, 
therein  described  to  be  owner  (as  the  fact  was  and  is)  of  the  good  ship 
or  vessel  called  the  <«  Enterprise,"  of  the  measurement  of  886y^'^^ths 

2d2 
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tons,  or  thereabouts^  then  in  the  port  of  London,  and  the  defendants, 
therein  described  by  and  under  the  name,  style,  and  firm  of  Messrs. 
*^^Q1  ^^^^^^^9  ^Brothers,  of  London,  merchants  and  freighters, — ^it 

-'  was  that  day  mutually  agreed,  amongst  other  things,  between 
the  plaintiff  and  defendants,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should  with  all  conve- 
nient speed  sail  and  proceed  not  later  than  the  80th  of  November  in- 
stant, to  wit,  the  30th  of  November,  1848,  direct  to  Pernambuco,  or  so 
near  thereto  as  she  might  safely  get,  and  there  should  load  from  the 
factors  of  the  said  freighters,  having  first  discharged  her  cargo  (if  any), 
any  legal  merchandise,  to  the  extent  of  a  full  and  complete  cargo,  that 
the  said  freighters  might  have  for  shipment;  and,  being  so  loaded, 
should  therewith  proceed  to  Valparaiso,  a  legal  port  between  Valparaiso 
and  Guayaquil,  and  Guayaquil,  all  or  any,  and  there  discharge  the 
cargo  laden  on  board  at  Pernambuco,  and  at  the  port  between  Valpa- 
raiso and  Guayaquil(a)  inclusive  also  discharge  any  goods  taken  on  board 
at  Valparaiso  for  that  purpose ;  and  at  any  and  all  the  aforesaid  ports 
should  receive  and  take  on  board  a  full  and  complete  cargo  of  legal 
merchandise,  copper-ore  not  to  exceed  two-thirds  of  the  cargo,  and 
which  full  cargo  the  freighters  bound  themselves  to  ship,  not  exceeding 
what  she  could  reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture ;  and,  being  so  loaded,  should  there- 
with proceed  to  Cork  or  Falmouth  for  orders  either  to  discharge  at 
Santander  or  a  safe  port  in  the  united  kingdom, — if  London,  in  any 
dock  the  said  freighters  should  and  might  appoint, — and  deliver  the 
same  agreeably  to  bills  of  loading,  on  being  paid  freight  at  and  after 
the  rate  of  51.  5i.  per  ton  of  20  cwt.,  gross  weight,  for  nitrate  of  soda, 
guano,  salted  hides,  coffee,  copper-ore,  the  other  goods,  if  any,  in  pro- 
portion thereto;  with  10s,  per  ton  additional  freight  should  the  vessel 
be  ordered  to  Santander :  stu:h  freight  should  and  was  to  be  in  full 
*^d01  *^^  ^^^  ^oy<*9^9  the  cargo  from  Pernambuco  being  freight  free, 

-*  as  well  as  those  goods  shipped  at  Valparaiso,  if  any,  for  the  port 
at  which  the  vessel  should  load  her  homeward  cargo :  the  freighters  to 
pay  any  difference  of  expense  arising  in  taking  goods  at  Valparaiso 
instead  of  proceeding  in  ballast  (the  act  of  God,  the  Queen's  enemies, 
fire,  and  all  and  every  others  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever  during  the  said 
voyage,  always  excepted) :  half  the  freight  to  be  paid,  on  unloading 
and  right  delivery  of  the  cargo,  in  cash,  and  the  remainder  by  approted 
bills  at  three  months,  or  in  cash  equal  thereto :  seventy  running  dajs 
were  to  be  allowed  the  said  merchants  (if  the  ship  was  not  sooner  des- 
patched) for  loading,  discharging,  and  re-loading  the  said  ship  at  the 
several  ports  she  might  proceed  to  for  that  purpose,  to  commence  and 
be  computed  from  the  several  periods  of  the  vessel  being  clear  and  ready 

[(a)  Aod  Gnayaqufl.] 
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for  those  parposes,  the  master  giving  the  said  freighters'  agents  written 
notice  to  that  effect ;  and  ten  days  on  demurrage  over  and  above  the  said 
laying  days,  at  7L  per  day :  cash  for  ordinary  ship's  disbursements  to  be 
advanced  the  master  abroad,  free  of  interest  and  commission,  not  exceed- 
ing 500Z.,  at  the  current  rate  of  exchange,  the  same  to  be  on  account  of 
chartered  freight ;  the  freighters  having  the  power  to  insure  the  advance, 
the  expense  of  which  was  to  be  paid  by  the  owner,  and  to  be  deducted 
from  the  freight  at  the  settlement  thereof:  all  goods  to  be  brought  to 
and  taken  from  alongside  at  the  expense  and  risk  of  the  freighters ;  and 
the  master  to  sign  bills  of  lading  at  any  rate  of  freight  required,  without 
prejudice  to  the  said  charter-party :  the  owners  to  have  an  absolute  lien 
npon  the  cargo  for  all  freight,  dead-freight,  and  demurrage :  the  vessel 
upon  her  return  to  be  addressed  to  H.  D.  C.  Toulmin  in  London,  to  whom 
the  commission  upon  the  said  charter-party  was  due,  ship  lost  or  not  lost, 
and  with  *whom  the  original  charter-party  was  deposited:  penalty  r^f^^ 
for  non-performance  of  the  said  agreement,  80002. :  should  the  '- 
vessel  have  to  proceed  from  Valparaiso  to  a  port  between  Valparaiso  and 
Guayaquil,  and  from  thence  to  (Guayaquil,  the  port  and  pilot-charge  at 
such  intermediate  port  to  be  paid  by  freighters :  and  it  was  further  by 
the  said  charter-party  agreed,  should  the  freighters  require  it,  that  they 
should  have  the  power  at  the  ports  of  loading  to  determine  the  port  of 
discharge ;  in  which  case  it  would  be  unnecessary  for  the  vessel  to  call 
at  Cork  or  Falmouth  for  orders ;  should  they  order  the  vessel  to  San- 
tander  with  a  cargo  of  cocoa  or  other  light  freight,  they  were  to  provide 
sufficient  copper-ore  or  other  goods  applicable  for  dead-weight,  so  as  to 
render  it  unnecessary  for  the  vessel  to  take  ballast ;  and  they  were  to 
have  the  power  to  discharge  the  whole  or  any  part  of  the  cargo  at  San- 
tander,  and,  in  the  latter  case,  to  order  her  to  a  safe  port  in  the  united 
kingdom  to  discharge  the  remainder ;  and,  in  either  ca^,  they  were  to 
pay  freight  at  and  after  the  rate  of  5Z.  15«.  per  ton,  gross  weight,  for 
nitrate  of  soda,  salted  hides,  coffee,  copper-ore ;  other  goods  in  propor- 
tion thereto ;  and  such  freight  to  be  paid  as  thereinbefore  mentioned : 
And  it  was  also  agreed  between  the  said  parties,  that,  should  any  specie, 
gold  and  silver  bars,  and  gold-dust,  be  shipped,  the  freight  should  be 
equally  divided  between  the  said  owner  and  the  said  freighters :  and  the 
said  vessel  was  to  be  addressed  to  freighters'  agents  abroad,  free  of 
commission  on  freight  earned  under  the  said  charter-party :  Mutual 
promises :  Averment,  that  the  said  ship,  within  a  reasonable  time  after 
the  making  of  the  said  charter-party,  to  wit,  on  the  day  and  year  first 
aforesaid,  was  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
voyage  in  the  charter-party  mentioned ;  and,  being  and  continuing  so 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  said  *voy-  r^r^o 
age,  did  afterwards,  and  whilst  the  said  charter-party  was  in  full  ^ 
force  and  effect,  with  all  convenient  speed  sail  and  proceed,  not  later 
than  the  said  80th  then  instant,  to  wit,  on  the  said  80th  of  November, 
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1848,  80  appointed  in  and  bj  the  said  charter-party  in  that  behalf  is 
aforesaid,  to  wit,  on,  &c.,  direct  to  Pernambuco  aforesaid,  and  after- 
wards, to  wit,  on  the  15th  of  Febraary,  1849,  arrived  there;  and, 
having  so  arrived  there,  did  there  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  load  from  the  factors  of  the  said  freighters  a  certain 
cargo,  to  wit,  a  fall  and  complete  cargo  of  legal  merchandise,  according 
to  the  true  intent  and  meaning  of  the  said  charter-party,  which  the  said 
freighters  then  had  for  shipment  there,  and  there  in  fact  shipped  on 
board  the  said  vessel ;  and,  being  so  loaded,  the  said  ship  afterwards, 
to  wit,  on  the  28th  of  February,  1849,  therewith  proceeded  to  Valpa- 
raiso, and  afterwards,  to  wit,  on  the  26th  of  May,  1849,  arrived  there 
therewith,  and,  having  so  arrived  there,  then  and  there  discharged  the 
said  last-mentioned  cargo  so  laden  on  board  at  Pernambuco  aforesaid; 
and,  having  so  discharged  the  said  last-mentioned  cargo  there,  the  said 
ship,  at  such  last-mentioned  place,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  loaded,  received,  and  took  on  board  certain  goods,  to  wit,  a 
certain  other  full  and  complete  cargo  of  legal  merchandise,  according 
to  the  true  intent  and  meaning  of  the  said  charter-party ;  and,  being  so 
loaded,  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  proceed 
therewith  to  a  certain  other  legal  port  between  Valparaiso  and  Guayaqnil, 
to  wit,  Paita,  and  there  afterwards,  to  wit,  on  the  4th  of  August,  1849, 
arrived  therewith ;  and,  having  so  arrived  there,  the  said  ship  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  discharged  at  such  last- 
mentioned  place  a  part  of  such  last-mentioned  cargo,  and,  having  so 
^-j„^  ^discharged  such  part  of  such  last-mentioned  cargo  there,  after- 
-*  wards,  to  wit,  on  the  day  and  year  last  aforesaid,  proceeded  with 
the  residue  thereof  to  a  certain  other  place,  to  wit,  to  Guayaquil,  and 
there  afterwards,  to  wit,  on  the  24th  of  August,  1849,  arrived  there- 
with, and,  having  so  arrived  there,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  discharged  the  said  residue  of  the  said  last-men- 
tioned cargo  there ;  and  the  said  ship,  having  so  discharged  such  residue 
as  last  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  such  last-mentioned  place,  received  and  took  on  board  a  certain 
other  cargo,  to  wit,  a  full  and  complete  cargo  of  legal  merchandise, 
according  to  the  terms  and  true  intent  and  meaning  of  the  said  charter- 
party,  and,  being  so  loaded,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  proceed  therewith  to  Falmouth  for  orders,  and  arrived 
there  therewith  afterwards,  to  wit,  on  the  1st  of  November,  1849 ;  and, 
having  so  arrived  there,  the  said  ship  afterwards,  to  wit,  on  the  daj 
and  year  last  aforesaid,  received  orders  from  the  said  freighters  to 
proceed  with  the  said  last-mentioned  cargo  to  London  aforesaid,  to 
discharge  in  a  certain  dock  there,  to  wit,  the  London  Docks,  then 
appointed  by  the  said  freighters  in  that  behalf,  and  to  deliver  her  last* 
mentioned  cargo  agreeably  to  the  said  bills  of  lading ;  and  the  said  ship 
then  accordingly,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
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proceeded  to  and  arrived  at  such  docks  bo  appointed  in  that  behalf  ns 
aforesaid  for  such  purpose  as  last  aforesaid:  That,  although  the  plain- 
tiff had  always  performed  and  fulfilled  all  things  in  the  said  charter 
party  mentioned  on  his  part  and  behalf  to  be  performed  and  fulfilled; 
yet  the  defendants,  not  regarding  their  said  promise,  did  not  nor  would, 
within  the  number  of  days  in  the  said  charter-party  mentioned  for  that 
purpose,  load,  discharge,  and  re-load  the  said  ship  at  the  ^said  p^ec^^ 
several  ports  aforesaid  to  which  she  so  proceeded  as  aforesaid,  to  ^ 
commence  and  be  computed  from  the  several  periods  of  the  said  vessel 
being  clear  and  ready  for  those  purposes,  the  master  giving  the 
freighters'  agents  written  notice  to  that  effect,  according  to  the  tenor 
a^id  effect  of  the  said  charter-party  and  the  said  promise  and  undertak- 
ing of  the  defendants  in  that  behalf:  but,  on  the  contrary  thereof,  the 
defendants,  daring  the  said  voyage,  exceeded  the  said  number  of  days 
in  the  said  charter-party  mentioned  for  loading,  discharging,  and  re- 
loading the  said  ship  at  the  said  several  ports  to  which  she  so  proceeded 
as  aforesaid, — the  same  commencing  and  being  computed  from  the  seve- 
ral periods  of  the  said  vessel  being  clear  and  ready  for  those  purposes, 
and  the  said  master  having  given  the  freighters'  agents  written  notice 
to  that  effect,  according  to  the  true  intent  and  meaning  of  the  said 
charter-party,— by  a  long  space  of  time,  and  by  divers,  to  wit,  twenty 
days  over  and  above  the  said  laying  days  and  the  said  ten  days  of  de- 
murrage in  the  said  charter-party  mentioned,  and  so  calculated  and 
reckoned  as  therein  mentioned ;  whereby  the  plaintiff  was  put  to  great 
costs,  charges,  and  expenses  of  his  moneys,  to  wit,  the  expense  of  800!., 
in  and  about  maintaining  the  master  and  mariners  of  the  said  vessel  for 
the  last-mentioned  excess  of  days  and  time  over  and  above  the  said  lay- 
ing days  and  the  said  days  of  demurrage,  and  thereby  also,  daring  such 
last-mentioned  time,  lost  and  was  deprived  of  the  use  of  the  said  ship  or 
vessel,  and  of  all  the  profits  and  earnings  thereof:  That,  although  the 
plaintiff  was,  on  the  said  arrival  of  the  ship  at  the  London  Docks  as 
aforesaid,  and  always  thence  continually  during  and  within  a  reasonable 
time  after  such  arrival  of  the  said  ship  there,  ready  and  willing,  on  be- 
ing paid  freight  at  and  after  the  said  rate  of  5/.  5s.  per  ton  of  20  cwt., 
gross  weight,  for  nitrate  of  soda,  *guano,  salted  hides,  coffee,  r^^r^c 
copper-ore,  other  goods,  if  any,  in  proportion,  according  to  and  ^ 
on  the  terms  in  the  said  charter-party  mentioned,  and,  according  to  the 
true  intent  and  meaning  thereof,  to  deliver  the  last-mentioned  cargo, 
agreeably  to  the  said  bills  of  lading  in  that  behalf  in  the  said  charter- 
party  mentioned,  and  according  to  the  true  intent  and  meaning  of  the 
said  charter-party ;  and  although  the  said  cargo  was  afterwards,  to  wit, 
on  the  11th  of  February,  1850,  unloaded  and  rightly  delivered  accord- 
ing to  the  true  intent  and  meaning  of  the  said  charter-party;  and, 
although,  by  reason  of  the  premises,  a  large  sum  of  money,  to  wit, 
5000J.,  became  justly  due  and  payable  to  the  plaintiff  as  and  for  the 
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freight  of  the  said  vessel  for  the  voyage  aforesaid,  according  to  the 
terms  and  true  intent  and  meaning  of  the  said  charter-partj,  to  be  paid 
as  in  the  said  charter-party  was  mentioned  and  agreed ;  and  althongh 
the  plaintiif  was,  on  such  unloading  and  right  delivery  of  the  said  cargo 
as  aforesaid,  and  within  a  reasonable  time  afterwards,  ready  and  will- 
ing to  receive  the  said  half  of  the  said  freight  in  cash,  and  the  remain- 
der by  approved  bills  at  three  months,  or  in  cash  equal  thereto ;  and 
although,  by  reason  of  the  premises,  a  farther  large  sum  of  money,  to 
wit,  the  sum  of  1002.,  became  and  was  due  and  payable  to  the  plaintiff 
as  and  for  demurrage  for  the  detention  of  the  said  ship  at  the  several 
places  aforesaid,  for  the  days  of  demurrage  in  the  said  charter-party 
mentioned,  to  be  paid  as  therein  mentioned ;  and  althongh  the  defend- 
ants had  always  had  notice  of  the  premises  aforesaid ;  yet  the  defendants 
did  not  nor  would,  on  such  unloading  and  right  delivery  ot  the  said 
cargo  as  last  aforesaid,  or  at  any  other  time  before  or  since,  pay  the 
said  half  of  the  said  freight,  or  any  part  thereof,  in  cash,  and  did  not 
nor  would  pay  the  remainder  of  such  freight,  or  any  part  thereof,  bj 
^^Mr^-t  approved  bills  at  three  ^months,  or  in  cash  equal  thereto,  or  bj 
^  any  bill  whatsoever,  or  in  any  other  manner  whatsoever,  but 
therein  wholly  failed  and  made  default ;  and  did  not  nor  would  pay  the 
said  sum  of  lOOZ.  so  due  and  payable  as  and  for  demurrage  as  aforesaid, 
or  any  part  thereof,  but  to  pay  the  same,  and  every  part  thereof, 
according  to  the  terms  and  conditions  of  the  said  charter-party  and 
the  true  intent  and  meaning  thereof,  and  in  every  other  way  and  man- 
ner whatsoever,  the  defendants  had  hitherto  wholly  neglected  and 
refused,  and  still  neglected  and  refused  so  to  do,  and  the  said  several 
last-mentioned  sums  of  money  remained  and  were  still  wholly  due  and 
unpaid,  contrary  to  their  said  promise  and  undertaking,  and  the  terma 
and  conditions  of  the  said  charter-^party. 

There  was  a  second  count,  for  freight  due  for  the  conveyance  of  goods 
for  the  defendants,  and  for  the  use  of  the  plaintiff's  ship  by  the  defend- 
ants kept  and  retained  on  demurrage,  and  for  money  found  due  from 
the  defendants  to  the  plaintiff  upon  an  account  stated. 

Plea, — to  the  first  breach  in  the  first  count,-rthat  the  defendants 
did  not  exceed  the  number  of  days  in  the  charter-party  mentioned  for 
loading,  discharging,  and  reloading  the  ship  at  the  several  ports  to 
which  she  proceeded  for  that  purpose,  commencing  the  same  days  from 
the  several  periods  of  the  vessel  being  clear  and  ready  for  those  pur- 
poses, and  from  the  master's  having  given  the  freighters'  agents 'written 
notice  to  that  effect,  and  the  said  ten  days  on  demurrage  over  and 
above  the  said  laying  days,  in  manner  and  form,  &c. 

Secondly, — as  to  the  last  breach  in  the  first  count,  so  far  as  related 
to  35172.  16«.  2c2.,  parcel  of  the  said  sum  of  5000/.  therein,  and  to  tho 
said  sum  of  1002.  therein  mentioned, — that  the  said  sum,  parcel,  &Cm 
and  the  said  sum  of  1002.,  did  not,  nor  did  either  of  iheiQ,  or^any  part 
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thereof,  become  due  and  payable  to  the  plaintiff,  in  manner  and 
form,  &c. 

♦Thirdly, — to  the  premises  m  the  introductory  part  of  the  last  r^r^^ 
plea  mentioned, — payment  before  action  brought.  ^ 

Fourthly, — to  the  same, — a  set-off  for  work  and  labour,  goods  sold, 
money  lent,  money  paid,  &c. 

Fifthly, — as  to  the  last  breach  in  the  first  count  other  than  and  resi- 
due of  the  premises  in  the  introductory  part  of  the. second  plea  men- 
tioned,— payment  into  court  of  1482Z.  3«.  lOd. 

Sixthly, — to  the  last  count, — ^non  assumpsit. 

Seventhly, — ^to  the  last  count, — ^payment  before  action  brought. 

Eighthly, — to  the  last  count, — a  set-off  for  work  and  labour,  goods 
sold,  money  lent,  &c. 

The  plaintiff  joined  issue  on  the  first,  second,  and  sixth  pleas,  tra- 
versed the  third,  fourth,  seventh,  and  eighth  pleas,  and  replied  damages 
nltril  to  the  fifth  plea. 

The  particulars  of  demand  were  as  follows : — 

<«  This  action  is  brought  to  recover  the  sum  of  22077.  8«.  10(2.,  tho 
balance  due  (after  giving  credit  by  the  plaintiff  to  the  defendants  for 
the  sum  of  14042.  16a.  4(2.  paid  by  the  defendants  to  or  for  the  use  of 
the  plaintiff)  from  the  defendants  to  the  plaintiff  for  freight  and  demur- 
rage of  the  ship  Enterprise^  the  full  particulars  of  which  have  already 
been  delivered  to  the  defendants. 

<<  Above  are  the  particulars  of  the  plaintiff's  demand  for  which  this 
action  is  brought,  and  for  the  recovery  whereof  the  plaintiff  will  rely 
on  the  whole  or  any  part  of  the  declaration. 

«  And  the  plaintiff  will  seek  to  recover  the  said  sam  of  22072.  Sa.  lOd. 
on  an  account  stated." 

The  following  is  the  freight  account  referred  to  in  the  above  par- 
ticulars :-^ 

•MoMis.  DarthM  it  Co.,  In  »oo«iut  with  0.  W.  SweeUng.  V^f^Q. 

Cwtqifclba.       L  ^^ 

Dr.    Freight  oji  667  ban  copper  1183  8    6 

..      onSSO    ..  512  0    0 

»      onSir    ..        ..  404  1    8 

^      on   15    ..        ..  27  1    6 

^      on  116    ..        ..  212  8  28 

..      on  «)    ..        ..  1012  0    1 

..      on  41    ..       ~  76  1    7 

Cwt..2618    2  22        £     t.  d. 

52.5«.per20«wt 661    3    2 

on  1928  pieees  Nicarag^pa  wood.    Tone  34  11    0    9 

82.  5f .  per  20  owt 181    8    8 

on  a  qoantity  of  loofo  ooooa  ftUod  into  8705  bags      •       6490    2  21 
^      on  remainder  of  ditto  looee        .....  74    8    5 

.•      on  5  bags  sweepings 6    8    6 

on  782  bags  ooooa 1800    8  21 

on  2  do.  sweepings 2    2  16 

.Cirt.78T5    8  13 
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61.  bt.  p«r  20  owt  .        .       .  3067   8  i 

3303  paeluges  of  merohandiM  from  YalparaUo  to  Paita        .        .       .       .     625   0  6 
Demorrai^  from  llUi  February  to  2l8t,  1850,  eleven  days  at  72.  per  daj     .       77  0  d 

£3612   0  2 
JL     9.  d, 

Cr.    Advance 883    4    S 

Insnranoe,  Pemambneo  to  Valparaiso 4    0    6 

Valparaiso,  Guayaqnil,  to  the  united  kingdom   .        .       •       •        14  14    1 

Ditto 3  11    6 

Cash 1000    0    0    1404  U  i 

£2207  311 


The  followmg  are  the  particulars  of  the  defendants*  set-off:— 

'<  The  defendants,  in  eaoh  of  their  pleas  of  set-of^  seek  to  set  off  the  folloviog 
*549]   Items:— 

**<  In  aoooont  with  the  pUdntiif,  owner  of  the  ship  Enterprise. 

£9,1 

"  Cash  advanced  at  Pemambuco          •                • 125  5 19 

"  Insurance  on  ditto,  ISO/.,  3/.  per  cent S  18  9 

"Policy 0  8  « 

"Advance  at  Valparaiso 180  0 11 

"Insurance  on  ditto,  830/.,  at  4/.  4«.  per  cent 13  17  S 

"Policy 0  1811 

"  Advanced  at  Onayaquil 78  IT  ^ 

"  Insurance  on  ditto,  BOL 3  7  3 

"Policy 6  4  4 

"  Amount  of  account  for  dunnage 330t 

"  1850,  22d  July.    Cash  on  account  of  freight     .       .        .        .       •        .       .  1000  0  9 

£1427  16  4 
"  Together  with  interest  on  the  above  sum." 

The  defendants  admitted  all  the  items  in  the  plaintiff's  particulars 
except  the  last  two,  viz. 

"  8303  packages  of  merchandise  from  Valparaiso  to  Paita 625  M 

"Demurrage  from  11th  February  to  21st  February,  1850,  eleven  days,  at  72. 
per  day 77   0  « 

To  these  two  items  the  case  is  confined, — the  plaintiff  admittmg  tie 
items  of  set-off,  which,  with  the  exception  of  the  last  bat  one,  are  the 
same  as  contained  on  the  credit  side  of  the  plaintiff's  particulars. 

After  executing  the  charter-party  [which  was  set  out  in  the  case], 
the  Enterprise,  on  a  day  not  later  than  the  80th  of  November,  1648, 
proceeded  from  the  port  of  London  to  Pemambuco,  where  she  arrived. 

On  the  15th  of  February,  1849,  the  said  vessel  was  clear  and  retdj 
at  Pemambuco  for  loading  and  reloading,  within  the  true  intent  and 
meaning  of  the  said  charter-party,— of  all  which  the  master  on  the  day 
and  year  last  aforesaid  gave  the  freighters'  agent  at  Pernambnco  a  wnt- 
ten  notice,  as  pointed  out  in  the  charter-party. 

On  the  day  and  year  last  aforesaid  the  vessel  commenced  loading 
from  the  factors  of  the  defendants  at  Pemambuco  a  certain  cargo  of 


*5501  ^^^^^  merchandise ;  and  '''being  so 
•'  of  Pebroary,  1849,  therewith  proi 


loaded,  the  ship  on  the  28th 
proceeded  to  Valparaiso,  having 
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consamed  as  aforesaid,  at  Pernambnco  aforesaid,  thirteen  days  of  the 
said  seventy  ranning  days  allowed  by  the  charter-party. 

The  vessel  arrived  at  Valparaiso  aforesaid  with  the  said  cargo  so  loaded 
as  aforesaid  at  Pernambuco,  on  the  23d  of  May,  1849,  and  there  dis- 
charged the  said  cargo  so  shipped  at  Pernambuco. 

On  the  20th  of  Jane,  1849,  the  vessel  was  clear  and  ready  at  Val- 
paraiso for  loading  and  re-loading  within  the  trae  intent  and  meaning 
of  the  charter-party, — of  all  which  last-mentioned  premises  the  master 
on  the  day  and  year  last  aforesaid  gave  to  Messrs.  Francisco  Alvarez  k 
Co.,  hereinafter  mentioned,  at  Valparaiso  aforesaid,  written  notice,  as 
required  by  the  said  charter-party. 

On  the  day  and  year  last  aforesaid,  the  vessel  commenced  loading  at 
Valparaiso  a  certain  cargo  of  legal  merchandise,  part  thereof  consisting 
of  the  copper  and  wood  in  the  particulars  mentioned,  being  for  the  par- 
pose  of  being  carried  to  Santander  or  the  united  kingdom,  and  part  of 
the  rest  for  the  purpose  of  being  carried  to  Paita,  a  legal  port  between 
Valparaiso  and  Guayaquil,  and  other  part  thereof  for  the  purpose  of 
being  carried  to  Guayaquil. 

The  defendants  entered  into  the  said  charter-party  as  agents  for  and 
on  behalf  of  the  house  of  Francisco  Alvarez  &  Co.,  resident  merchants 
in  Valparaiso,  who  were  the  real  principals  in  the  transaction. 

Francisco  Alvarez  &  Go.  shipped  8882  packages  of  goods  at  Valpa- 
raiso, being  their  own  property ;  part  thereof,  viz.  2642  packages,  to 
be  carried  to  the  port  of  Paita,  and  the  other  part  to  be  carried  to 
Guayaquil,  and  from  thence  to  the  united  kingdom  or  Santander,  as  pro- 
vided by  the  charter. 

There  are  newspapers  published  at  certain  fixed  days  in  the  week  at 
Valparaiso ;  and  in  these  newspapers  the  ship  was  advertised,  and  stated 
to  be  ready  to  receive  goods  for  Paita  and  Guayaquil. 

^During  the  time  the  vessel  was  lying  at  Valparaiso,  the  said  r*^f>^ 
Francisco  Alvarez  &  Co.  shipped  the  said  goods  on  board  her  as  ^ 
aforesaid,  partly  for  Paita  and  partly  for  Guayaquil  and  the  united  king- 
dom or  Santander  as  aforesaid,  and  Messrs.  Santiago  &  Co.,  Messrs. 
Claudio  Montezela  &  Co.,  Joseph  Macqueira,  F.  Pena  k  Co.,  Graham, 
Rowe  k  Co.,  J.  H.  Polkemus,  and  Abaroca  Assinado,  merchants  in 
Valparaiso,  or  some  of  them,  also  shipped  661  packages  of  goods  to  be 
carried  to  Paita,  and  others  of  them  shipped  certain  goods  to  be  carried 
to  Guayaquil.  The  said  goods  so  shipped  at  Valparaiso  by  the  said 
Francisco  Alvarez  k  Co.  were  their  own  property ;  but  the  goods  shipped 
by  the  several  other  parties  before  named  were  not,  nor  was  any  part 
of  them,  the  property  of  the  defendants  or  of  the  said  Francisco  Alvarez 
&;  Co.,  nor  had  they  ever  any  legal  or  equitable  interest  therein,  except 
as  carriers  from  Valparaiso  to  Paita  and  Guayaquil. 

The  said  vessel,  having  at  Valparaiso  aforesaid  taken  on  board  the 
eaud  goods,  did,  on  the  10th  of  July,  1849,  proceed  therewith  to  Paita 
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aforesaid,  so  being  a  legal  port  between  Valparaiso  and  Gnajaquil  witt 
in  the  meaning  of  the  said  charter-party,  having  consumed  at  Valparaiso 
aforesaid  thirty-nine  more  of  the  said  seventy  running  days  allowed  bj 
the  said  charter-party,  in  loading  the  said  cargo  at  Valparaiso. 

The  vessel  arrived  at  Paita  on  the  3d  of  August,  1849,  and  there  dis- 
charged all  the  said  goods  so  put  on  board  at  Valparaiso  aforesaid  which 
were  destined  for  that  port. 

The  captain  signed  bills  of  lading  for  the  goods  shipped  at  Valparaiso. 
In  the  bills  of  lading  for  the  goods  shipped  by  Francisco  Alvarez  ft  Co., 
the  freight  is  stated  to  be  according  to  charter-party.  In  the  otiKr 
bills  of  lading,  certain  rates  of  freight  are  mentioned. 
^..Q^  The  plaintiff  claims  freight  for  the  goods  shipped  bj  'Al- 
^  varez  k  Co.,  and  delivered  at  Paita,  and  also  claims  the  anomit 
of  the  freight  received  by  Alvarez  &  Go.  for  the  other  goods  landed  st 
Paita. 

Eight  more  of  the  seventy  (laying)  days  were  consnmed  at  Paita. 
No  homeward  cargo  was  put  on  board  the  said  vessel  at  Paita.  The 
vessel  then  proceeded  to  Guayaquil,  and  arrived  there  on  the  ISth  of 
August,  1849. 

The  vessel  was  clear  at  Guayaquil  for  loading,  discharging,  and  r^ 
loading  within  the  true  intent  and  meaning  of  the  charter-party  on  the 
20th  of  August,  1849,— of  which  fact  the  master  on  that  day  ga^e 
notice  in  writing,  as  required  by  the  charter-party. 

The  vessel  then  took  on  board  at  Guayaquil  some  further  legal 
merchandise,  making,  with  that  loaded  at  Valparaiso  for  the  united 
kingdom  or  Santander  as  aforesaid,  a  full  and  complete  cargo  of  legal 
merchandise;  and,  being  so  loaded,  did  on  the  10th  of  September, 
1849,  proceed  therewith  to  Falmouth  for  orders ;  having  consumed  at 
Guayaquil  all  the  remainder  of  the  said  seventy  laying  days,  and  three 
days  beyond,  for  which  demurrage  was  paid  st  72.  per  day,  at  Ooaja- 
quil,  to  the  captain. 

The  vessel  arrived  at  Falmouth,  with  the  said  full  and  complete  curgo 
of  legal  merchandise,  on  tho  1st  of  Norember,  1849,  an^  received  orders 
from  the  defendants  to  proceed  to  London  to  discharge  the  s^d  eargo 
in  the  London  Docks,  and  to  deliver  the  same  agreeably  to  the  bilk  of 
lading ;  and  the  ship  proceeded  to  and  arrived  at  the  London  Docks  on 
the  11th  of  January,  1850,  where,  within  a  reasonable  time  after  her 
arrival,  she  delivered  her  cargo. 

If  the  number  of  days  occupied  in-  delivering  the  cargo  at  the  Lon- 
don Docks  is  added  to  the  seventy  lay  days  and  three  demurrage  dajs 
before  mentioned,  the  whole  number  of  days  occupied  in  loading,  db- 
*Rcq-|  charging,  and  *re-loading  exceeded  the  said  number  of  days  in 
■■  the  charter-party  limited  for  loading,  discharging,  and  re-load- 
ing, as  therein  provided,  by  eleven  days  in  addition  to  the  three  dajs 
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paid  for  at  Guayaqail,  over  and  above  the  said  seventy  laying  days  in 
the  charter-party  mentioned. 

If  the  number  of  days  so  occupied  in  delivering  at  London  is  not  to 
be  so  added,  nothing  is  due  for  demurrage. 

The  charge  for  the  said  eleven  days  demurrt^e,  according  to  the  rate 
in  the  charter-party,  amounts  to  77/.  Nothing  has  been  paid  by  the 
defendants  on  account  of  the  time  occupied  in  discharging  at  the  Lon- 
don Docks. 

The  questions  for  the  opinion  of  the  court,  are, — first,  whether  the 
plaintiff  can  recover  freight  on  the  goods  shipped  by  the  said  Francisco 
Alvarez  &  Co.  at  Valparaiso,  and  delivered  at  Paita, — ^secondly,  whether 
the  plaintiff  can  recover  the  amount  received  by  Alvarez  &  Co.  from 
the  receivers  of  the  goods  shipped  by  other  persons  at  Valparaiso,  and 
delivered  at  Paita, — thirdly,  whether  the  plaintiff  can  recover  the  whole 
or  any  part  of  the  said  sum  of  77/.  for  the  demurrage  of  eleven  days, 
as  mentioned  above>  over  and  above  the  said  seventy  lay  days  allowed 
by  the  charter-party. 

If  the  court  should  be  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover freight  on  the  goods  shipped  by  Alvarez  &  Co.  at  Valparaiso,  and 
delivered  at  Paita,  and  also  the  aqiount  received  by  Alvarez  &  Co.  from 
the  receivers  of  the  goods  shipped  by  other  persons  at  Valparaiso,  and 
delivered  at  Paita,  then  the  amount  of  such  freight  was  to  be  ascer- 
tained by  Mr.  W.  Richards  (a  merchant),  and  the  defendants  agreed 
that  the  jndgment  should  be  entered  forthwith  for  the  plaintiff  for  the 
sum  which  Mr.  Bieharcbi  should  by  any  writing  under  hand  certify  to  be  the 
amount  of  such  freight,  but  deducting  therefrom  98/.,  the  demurrage  for 
fourteen  days,  the  '*'time  occupied  at  Valparaiso  in  taking  in  the  r^ie r^ 
goods  to  be  delivered  at  Paita,  and  in  delivering  the  same  at  Paita.  ^ 

If  Ike  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  the  freight  of  the  goods  delivered  at  Paita,  or  any  part  of 
sach  freight,  but  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  the  said  sum  of  77/.,  or  any  part  of  it,  then  the  defendants 
agreed  that  judgment  should  be  entered  for  the  plaintiff  for  the  whole 
or  such  part  of  the  said  sum  as  the  plaintiff  was  entitled  to  recover. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  from  the  defendants  any  part  of  the  above  sums,  the  judg- 
ment was  to  be  entered  for  the  defendants. 

Watson  (with  whom  was  Pearson)^  for  the  plaintiff. — 1.  The  plaintiff 
is  entitled  to  freight  on  the  goods  of  Alvarez  &  Co.,  carried  from  Val- 
paraiso to  Paita,  and  also  to  the  freight  received  by  Alvarez  &  Co.  for 
the  carriage  of  goods  of  other  persons  from  Valparaiso  to  Paita.  The 
charter-party  is  for  a  home  voyage  from  three  ports  in  the  Pacific, — 
Valparaiso,  a  port  between  that  and  Guayaquil,  and  Guayaquil, — all  or 
any.  Subordinate  to  that,  the  freighters  were  entitled  to  load  at  Per- 
uambuco  a  cargo  freight-free  to  Valparaiso,  Guayaquil,  or  the  interme- 
diate port  at  which  the  homeward  cargo  was  to  he  loaded:  but  they  had 
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no  right  to  send  the  ship  as  a  seeking  ship  to  Faita,  the  intermediate 
port.  [Cresswell,  J. — Suppose  some  of  the  goods  were  sent  to  Paita, 
the  freighters'  agents  expecting  to  load  there  a  cargo  for  the  home 
voyage,  and  landed  there, — ^would  the  charterers'  liability  to  freight  on 
those  goods  depend  npon  the  fact  of  other  goods  being  shipped  there  or 
not  ?]  Their  liability  to  freight  might  remain  in  abeyance :  it  woald 
^----.  depend  upon  whether  or  not  Paita  afterwards  became  a  port  *of 

^  loading.  Freight  is  payable  on  the  homeward  cargo  only,  the 
charterers  being  at  liberty  to  carry  a  cargo  freight  free  from  Pernam- 
buco  to  Valparaiso^  a  port  between  Valparaiso  and  Ooayaquil,  and 
Guayaquil,  all  or  any,  and  there  discharge  the  cargo  taken  on  board  at 
Pernambuco.  It  was  not  obligatory  on  the  charterers  to  load  a  cargo 
at  the  last-mentioned  place.  The  vessel  was  to  proceed  to  the  three 
other  ports,  all  or  any,  not  for  the  purpose  of  carrying  cargo  there  on 
freight,  but  there  to  load  a  home  cargo.  Alvarez  &  Co.  shipped  goods 
of  their  own,  and  also  goods  of  other  persons,  at  Valparaiso,  for  Paita, 
having  no  reason  to  suppose  they  had  any  goods  at  Paita  to  carry  to 
England.  The  liberty  to  send  goods  to  Paita  was  only  to  be  exercised 
in  the  event  of  Paita  being  a  loading  port.  Suppose  a  full  cargo  had 
been  loaded  at  Valparaiso  for  Paita,  and  all  were  landed  there, — no 
provision  is  made  in  the  charter-party,  in  that  event,  for  the  expense 
of  ballasting  the  ship  for  the  voyage  to  Guayaquil,  which  there  unques- 
tionably would  have  been,  if  the  defendants'  construction  of  that  instru- 
ment be  the  true  one.  [JsRVls,  C.  J. — The  owner  would  have  bad  to 
find  ballast  if  no  cargo  was  put  on  board  at  Pernambuco.]  No  lay 
days  are  allowed  for  the  loading  of  ballast.  [Jbrvis,  G.  J. — All  the 
freight  provided  for  by  the  charter-party,  is,  the  homeward  freight. 
No  provision  whatever  is  made  for  any  other.  The  cargo  shipped  at 
Pernambuco  or  Valparaiso  for  the  intermediate  ports,  is  to  be  freight 
free.]  At  Pernambuco,  the  ship  was  a  seeking  ship.  The  case  of  Solly 
V.  Whitmore,  5  B.  &  Aid.  45  ^E.  C.  L.  R.  vol.  7),  is  somewhat  in  point 
There,  by  a  policy  a  ship  was  insured  at  and  from  Hull  to  her  port  or 
ports  of  loading  in  the  Baltic  sea  and  gulf  of  Finland,  with  liberty  to 
proceed  to,  and  touch  and  stay  at,  any  port  or  ports  whatsoever,  for 
any  purpose,  particularly  at  Elsinore,  without  being  deemed  a  devia- 
^. .^^  tion.     The  ship  touched  and  stayed  at  Elsinore  and  *Dantzic  to 

^  deliver  goods,  Pillau  being  her  port  of  loading :  and  it  was  held 
that  this  was  a  deviation.  Abbott,  G.  J.,  there  says  :  <<  The  liberty 
given  by  this  policy  to  touch  at  any  ports  for  all  purposes,  must  be  con- 
strued to  mean  purposes  connected  with  the  voyage.  Here,  the  voyage 
was,  from  Hull  to  a  loading  port  in  the  Baltic;  and,  if  the  ship  bad 
gone  to  Elsinore  or  Dantzic  to  see  if  she  could  get  a  cargo,  that  would 
have  been  a  purpose  connected  with  the  voyage,  and  consequently 
would  not  have  been  a  deviation.  But  the  vessel  in  fact  went  to  those 
ports  for  the  purpose  of  delivering  goods,  which  was  wholly  uncon- 
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nected  with  the  object  of  the  voyage  insured."  [Jervis,  C.  J. — Policy 
cases  can  only  apply  where  the  court  agrees  with  you  on  the  construc- 
tion of  the  charter-party.] 

2.  The  next  question  is  as  to  the  meaning  of  these  words  in  the 
charter-party, — «<  Seventy  running  days  are  to  be  allowed  the  said 
merchants,  if  the  ship  is  not  sooner  despatched^  for  loading,  discharging, 
and  re-loading  the  said  ship  at  the  several  ports  she  proceeds  to  for 
that  purpose."  That  means,  for  the  original  loading  at  Pernambuco, 
and  loading,  discharging,  and  re-loading  at  Valparaiso  and  the  other 
intermediate  ports,  and  discharging  at  the  ultimate  port  of  destination. 
[[Jbrvis,  G.  J. — Does  it  not  mean  a  discharging  which  is  followed  by  a 
re-loading?]  It  is  submitted  that  the  word  « re-loading"  was  not  in- 
tended so  to  control  the  word  «<  discharging."  [Jervis,  G.  J. — There 
must  be  a  discharging  after  the  ship  leaves  Pernambuco.]  Not  neces- 
sarily so.  The  charterers  were  not  compelled  to  take  on  board  cargo 
at  Pernambuco.     They  have  liberty  to  do  so  :  that  is  all. 

Cowling  (with  whom  was  C,  Pollock)^  contr^. — 1.  This  is  not  a  ehar- 
cer-party  for  a  homeward  voyage.  The  contract  is,  that,  if  the  freight* 
ors  will  pay  51,  5s.  per  ton  for  *the  cargo  shipped  for  London,  r^^ciy 
they  should  have  the  privilege  of  carrying  goods  for  any  of  the  ^ 
intermediate  ports  freight  free.  These  clauses  are  for  the  benefit  of 
the  charterers,  not  for  that  of  the  owner.  The  51.  5s.  per  ton  was  to 
be  in  full  for  the  voyage.  [Jervis,  C.  J.— By  the  charter-party,  the 
owner  was  bound  to  send  the  ship  to  Pernambuco.  Whether  goods  were 
loaded  there  for  the  intermediate  ports  or  not,  was  quite  immaterial  to  him.] 
There  are  no  means  of  testing  the  amount  of  the  freight  for  the  inter- 
mediate voyages.  It  clearly  never  was  intended  that  any  freight  at  all 
should  be  payable  for  those  voyages.  The  words  are, — "  Such  freight 
shall  be  infuUfor  the  voyage  ;  the  cargo  from  Pernambuco  being  freight 
free,  as  well  as  those  goods  shipped  at  Valparaiso,  if  any,  for  the  ports 
at  which  the  vessel  shall  load  her  homeward  cargo."  The  clause  as  to 
the  division  of  freight  of  gold  and  silver  bars  and  gold-dust,  throws  some 
light  upon  the  construction,  inasmuch  as  it  shows  a  case  where  interme- 
diate freight,  or  freight  not  within  the  general  contemplation  of  the 
charter-party,  is  specifically  provided  for. 

2.  The  charterers  are  not  liable  for  demurrage.  It  is  found  as  a  fact 
that  there  was  no  unnecessary  delay  or  loss  of  time  in  unloading  in  the 
London  Docks.  The  contract  is, — «  Seventy  running  days  are  to  be 
allowed  the  said  merchants,  if  the  said  ship  is  not  sooner  despatched, 
for  loading,  discharging^  and  reloading  the  said  ship  at  the  several  ports 
she  proceeds  to  for  that  purpose,  to  commence  and  be  computed  from 
the  several  periods  of  the  vessel  being  clear  and  ready  for  those  pur- 
poses." The  word  « discharging"  there  is  evidently  not  used  with 
reference  to  the  unloading  at  the  port  of  ultimate  discharge.  The  ship 
iras  to  load  at  Pernambuco  any  legal  merchandise  the  freighters  might 
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have  for  shipment,  and  therewith  proceed  to  Valparaiso,  a  legal  port 
^cca-y  between  Valparaiso  and  Guayaquil,  and  "^Guayaquil,  all  or  anj, 

-^  and  there  discharge  the  cargo  taken  on  board  at  Pernambnco, 
and  at  the  port  between  Valparaiso  and  Guayaquil,  and  Guayaqail  in- 
clusive, also  discharge  any  goods  taken  on  board  at  Valparaiso  for  that 
purpose,  and  at  any  or  all  those  porta  receive  a  full  cargo  for  the  home 
voyage.  The  worda  <^  loading,  discharging,  and  re-loading^*'  therefore, 
have  an  appropriate  meaning  without  including  the  discharge  at  the 
port  of  ultimate  deatiaation.  In  Randall  v»  Lynch,  12  East,  179,  where 
a  ship  was  let  to  freight  by  charter-party  from  the  plaintiff  to  the  defend- 
ant, a  clause  in  the  deed^  <^and  it  is  hereby  covenanted  and  agreed  by 
and  between  the  parties  that  f arty  days  ehall  be  allowed  for  unloading 
and  loading  agun,  &c.,"  was  held  to  raise  an  implied  covenant  on  the 
part  of  the  freighter  not  to  detain  the  ship  for  loading  and  unloading, 
&o.,  beyond  the  forty  days ;  and,  if  he  detained  her  for  any  longer  time» 
the  owner's  remedy  was  upon  the  covenant,  and  not  in  assumpat,  as 
upon  an  implied  new  contract. 
Wdteon  was  heard  in  reply. 

Jeryis,  0..  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment.  1.  In  the  first  place,  I  think  the  plaintiff  is  not  entitled  to 
claim  freight  on  the  intermediate  voyages,  either  from  the  charterers  or 
the  merchant  shippers.  The  charter-party  consists  of  two  parts ;  the 
one  defines  the  voyage,  the  other  the  remuneration.  The  ship  was  to 
go  out  to  Fernambuco,  and  there  load  any  goods  the  freighters  might 
have  for  shipment,  and  proceed  therewith  to  Valparaiso,  a  legal  port 
between  Valparaiso  and  Guayaquil  (for  which  may  be  r«ad  Paita),  and 
Guayaquil,  all  or  any,  and  there  discharge  the  cargo  laden  on  board  at 
Pernambttco,  and  at  Paita  and  Guayaquil  also  discharge  any  goods 
taken  on  board  at  Valparaiso  for  that  purpose,  and  at  any  and  all  the 
mr-nq-]  aforesaid  '''ports  take  on  board  a  cargo  for  England,  and  there  de- 

^  liver  the  same.  If  the  charterers  chose  to  put  on  board  cargo  at 
Valparaiso,  Paita,  and  Guayaquil^  no  doubt  the  master  was  bound  to  pro* 
ceed  to  eaeh  of  those  places.  The  charterers  were  at  liberty  to  take  on 
board  at  Valparaiso  part  of  the  home  cargo,  and  also  goods  to  be  delivered 
partly  at  Paita  and  partly  at  Guayaquil ;  and  at  those  places,  or  either 
of  them,  to  take  in  the  rest  of  the  cargo  for  the  home  voyage.  It  was 
the  master's  duty  to  go  to  the  three  places.  Mr.  Watson  asks, — sup- 
pose the  vessel  had  gone  from  Pernambuco  to  Guayaquil  in  ballast, 
would  she  then  have  been  bound  to  touch  at  Paita  ?  The  answer  to 
that,  is,  that,  the  charterers  in  that  case^  not  having  exercised  the 
option  given  to  them  by  the  charter-party  to  ship  goods  for  Paita,  would 
not  be  entitled  to  call  upon  the  master  to  go  there.  That  being,  in  my 
opinion,  the  true  construction  of  the  charter-party  as  to  the  voyage,  the 
next  question  is  as  to  the  meaning  of  the  provision  touching  freight. 
A  large  freight  is  stipulaited  for, — «  Freight  at  and  after  the  rate  of  52. 
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Si.  per  ton ;  ani  such  freight  shall  be  in  full  for  the  voyage.''  If  the 
charter-party  Lad  stopped  there,  there  could  have  been  no  doubt  as  to 
its  construction  :  no  freight  would  then  have  been  payable  in  respect  of 
the  intermediate  voyages.  But  then  come  these  words, — <'  The  oargo 
from  Pernambuco  being  freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the  vessel  shall  load  her  home- 
ward cargo."  It  is  said  that  these  word^  ^P^J  ^^^J  ^o  goods  which 
ahottld  be  carried  from  Penutrobuco  pr  Valparaiso  to  a  port  from  which 
a  portion  of  the  home  cargo  is  to  be  brought ;  and  that,  as  no  home 
cargo  was  taken  on  board  at  Paita^  the  goods  which  were  freight  free 
when  the  vessel  sailed  from  Valparaiso,  and  must  have  remained  so  if  a 
single  bale  of  the  home  cargo  had  been  put  on  board  at  Paita,  became 
liable  to  freight.  That  cannot  *be  the  true  meaning  of  the  ruteor^ 
eharter*party.  Assuming  the  three  ports  named  or  referred  to,  '- 
— ^Valparaiso,  Paita,  and  Guayaquil, — to  be  the  ports  of  loading,  the 
agreement  is,  that  the  freight /or  the  voyage  shall  be  bh  5$.  per  ton^. 
No  provision  whatever  is  made  for  any  intermediate  freight :  and  it  is 
not  to  be  expected  that  that  would  have  been  omitted  if  intermediate 
freight  had  been  in  any  even^  in  the  contemplation  of  the  parties..  It 
seems  to  me,  therefore,  that,  upon  the  first  and  principal  question  in 
the  case,  the  defendants  are  entitled  ta  judgment.  2.  I  also  think  the 
same  result  follows  as  to  the  second  question*  The  plaintiff  is  not 
entitled  to  demurrage  for  the  days  consumed  in  the  unloading  of  the 
ship  in  the  London  Docks.  I  tUnk  the  seventy  laying  days  '^  for  load- 
ing, discharging,  and  re-loading  at  the  several  ports  she  proceeds  to  for 
that  purpose,"  are  applicable  only  to  the  ports  at  which  the  vessel  was 
to  load  and  discharge  the  intermediate  cargo,  and  rdoad  for  the  home 
voyage.  That  seems  to  me  to  be  the  plain  and  simple  meaning  of  the 
words.  They  ccmtemplate  the  period  to  be  allowed  for  loading  and 
discharging  at  Pernambuco,  Valparaiso,  Paita,  and  Guayaquil,  and 
re-loading  at  Valparaiso,  Paita,  and  Guayaquil,  for  the  voyage  home. 
Upon  both  points,  therefore,  Z  think  the  defendants  are  entitled  to 
judgment. 

Cresswbll,  J. — ^I  am  entirely  of  the  same  opinion.  Mr.  WatBon^  as 
it  seems  to  me,  is  claiming  something  altogether  extra  the  charter-party. 
The  contract  is,  for  a  voyage  out  to  Pernambuco,  there  to  load  a  cargo, 
and  proceed  therewith  to  Valparaiso,  Paita,  and  Guayaquil,  all  or  any, 
and  there  discharge  the  cargo  laden  at  Pernambuco,  and  at  Paita  and 
Guayaquil  discharge  any  goods  taken  on  board  at  Valparaiso  for  that 
purpose ;  and,  at  any  and  all  the  aforesaid  ports,  to  take  in  a  complete 
cargo  for  home.  All  seems  to  me  to  be  perfectly  *plain  and  clear,  r^ro^ 
The  provision  for  freight  is, — "  Freight  at  and  after  the  rate  of  ^ 
bl.  5«.  per  ton ;  such  freight  to  be  in  full  for  the  voyage,  the  cargo 
from  Pernambuco  being  freight  free,  as  well  as  those  goods  shipped  at 
Valparaiso,  if  any,  for  the  ports  at  which  the  vessel  shall  load  her  home- 
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ward  cargo."  The  whole  case  of  the  plain tiiF  rests  upon  these  words, — 
u  the  cargo  from  Pernambuco  being  freight  free,  as  well  as  those  goods 
shipped  at  Valparaiso,  if  any,  for  the  ports  at  which  the  vessel  shall  load 
her  homeward  cargo.''  It  is  said  that  these  words  exempt  from  the 
intermediate  freight  only  snch  goods  as  may  have  been  shipped  at  Val- 
paraiso for  a  port  at  which  the  vessel  may  load  part  of  her  homeward 
cargo.  Assuming  that  the  words  are  ambiguous,  still  they  cannot  have 
the  effect  of  making  the  charterers  liable  for  freight  which  the  charter- 
party  does  not  provide  for.  There  is  an  pxpress  contract  for  freight 
for  the  voyage.  The  plaintiff,  therefore,  can  have  no  right  to  claim 
freight  for  the  carriage  of  goods  from  Valparaiso  to  Paita.  The  argu- 
ment as  to  the  vessel  sailing  in  ballast  from  Pernambuco,  is,  I  think, 
entitled  to  no  weight.  2.  As  to  the  claim  for  demurrage, — it  seems  to 
me  that  the  seventy  running  days  are  allowed  for  that  which  was  to 
take  place  before  the  sailing  of  the  vessel  for  her  final  port  of  discharge. 
I  ^think  there  is  no  pretence  for  the  claim  for  demurrage  for  the  time 
reasonably  consumed  in  the  delivery  of  the  cargo  in  the  London  Docks. 
Williams,  J. — I  am  of  the  same  opinion.  It  is,  I  admit,  impossible 
quite  to  reconcile  the  construction  the  court  is  putting  upon  this  char- 
ter-party, if  the  passage  as  to  the  payment  of  freight  is  to  be  read 
literally.  The  question,  therefore,  is,  whether  the  ambiguity  in  that 
respect  is  to  control  and  override  the  evident  scope  and  intent  of  the 
♦'>R9l  ^^^^®  contract,  or  whether  we  may  deal  '''with  it  as  a  clumsy 
^  mode  of  expressing  what  the  parties  meant.  I  think  the  latter 
is  the  correct  conclusion.  As  to  the  claim  for  demurrage,  I  entirely 
agree  with  the  rest  of  the  court,  that  there  is  no  foundation  at  all  for 
it.  The  seventy  days  were  to  be  consumed  in  the  loading,  discharging, 
and  re4oading  before  the  vessel  started  on  the  voyage  home. 

Judgment  for  the  defendants. 


CASSE  V.  WRIGHT.    May  11. 

It  is  competent  to  the  eonr^  in  ease  of  necewitj,  to  gnnt  a  rale  on  the  last  day  of  term,  returs- 

able  at  chamben. 

Lush,  for  the  defendant,  moved  for  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  this  cause,  which  had  been  made  a  special  jury  cause 
at  the  instance  of  the  plaintiff,  should  not  be  tried  by  a  common  jury, 
or  in  its  turn  by  a  special  jury.  He  moved  upon  an  affidavit  stating 
that  the  defendant  was  a  solicitor  in  Calcutta,  now  in  this  country  for 
a  temporary  purpose ;  that  the  trial  of  the  cause, — which  now  stood  for 
the  sittings  at  Westminster  after  the  present  term, — ^had  been  several 
times  postponed  by  the  plaintiff;  and  that  it  had  been  made  a  special 
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jury  cause  solely  for  the  purpose  of  harassing  the  defendant,  and  de 
taining  him  in  England.  [Jervis,  C.  J. — If  we  grant  the  rule,  it  must 
be  returnable  next  term ;  and  that  will  not  avail  yon.]  The  rule  may 
be  made  returnable  at  chambers.  [Jervis,  C.  J. — That  cannot  be 
without  consent :  Fall  v.  Fall,  2  Dowl.  P.  C.  88.]  That  is  the  only 
instance  of  a  refusal :  it  is  the  constant  practice  in  other  courts  to  grant 
rules  on  the  last  day  of  term,  returnable  at  Chambers. 

The  Masters  reporting  that  it  was  not  unusual  to  grant  rule  return- 
able at  Chambers,  but  the  court  still  '^'doubting  the  propriety  of  r^rf^o 
that  course,  inquiry  was  directed  to  be  made  in  the  Exchequer,  *• 
and,  in  the  result, 

Jervis,  C.  J.,  said  that  Mr.  Baron  Parke  had  informed  him,  that, 
although  it  was  not  the  practice  to  enlarge  rules  to  Chambers,  without 
the  consent  of  both  parties ;  yet  it  was  of  constant  occurrence,  on  the 
last  day  of  term,  in  cases  of  necessity,  to  grant  rules  nisi  returnable  at 
Chambers. 

There  being  some  difficulty  as  to  the  time  for  serving  the  rule,  the 
sittings  commencing  on  the  morrow, 

Jervis,  C.  J.,  suggested  that  that  might  be  obviated  by  changing  the 
venue  to  London. 

Xnish. — Changing  the  venue  to  London  would  have  the  effect  of  de- 
priving the  plaintiff  of  his  special  jury. 

Jervis,  C.  J. — Then  take  a  rule  returnable  here  to-morrow  morning. 

A  rule  nisi  was  granted  accordingly,  to  show  cause  before  the  Lord 
Chief  Justice,  at  Westminster,  on  the  following  day ;  but  it  was  subse- 
quently abandoned. 


*ARNELL,  Clerk,  &c.,(a)  v.  THE  COMPANY  OF  PROPRI-  ^.^ 
ETORS  OF  THE  REGENT'S  CANAL.    May  5.       l  ^^ 

The  55  Q.  3,  o.  zzr.  s.  3,  empowers  certain  local  commissioners,  in  lien  of  the  powers  which  they 
bad  before,  under  two  acts  of  41  Q.  3,  c.  czxxi.,  and  43  Q.  3,  o.  cxxxiz.,  "  to  view  and  inspect 
anj  $tre€t,  square,  or  other  public  pa$»age  or  place  within  the  limits,  Ac,  which  now  is,  or 
hereafter  may  be,  built  upon,  or  in  building,"  and,  if  upon  such  yiew  they  should  be  of 
opinion  that  the  foot  and  carriage  ways  of  the  same  are  fit  and  proper  to  be  leyelled  or  filled 
m  and  pared,  to  give  notice,  by  their  surveyor,  "to  the  owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees,  of  any  such  land,  ground,  house,  shop,  warehouse,  coach-house,  stable, 
eellar,  vault,  tenement,  or  hereditament,  eituated  in  any  tueh  etreet,  equare,  or  other  paeeage  or 
place,"  requiring  them  to  compound  for  the  paving  thereof,  and,  in  default  of  payment,  to 
distrain  (or  sue,  s.  4)  for  the  expenses  of  such  paving,  Ac. 

A  oanal  company,  incorporated  by  an  act  of  53  Q.  3,  c.  cxev.,  under  the  direction  of  their  act, 

(a)  Clerk  to  the  commissioners  for  executing  the  powers  of  certain  acts  of  parliament  made 
and  passed  in  the  41  st  year  of  the  reign  of  bis  late  Mi^esty  King  George  the  3d,  o.  cxxxi.,  intituled 
<  An  act  for  forming,  paving,  cleansing,  lighting,  watching,  watering,  and  otherwise  improving  and 
keeping  in  repair  the  streets,  squares,  and  other  public  passages  and  places  which  are  and  shall 
be  made  upon  certain  pieces  or  plots  of  ground  in  the  parish  of  St  Pancras,  in  the  county  of 
Middlesex,  belonging  to  the  Bight  Honourable  Ann,  Dowager  Baroness  of  Southampton,'  and  in 
the  43d  year  of  the  reign  of  His  said  late  Majesty  King  George  the  3d,  c.  cxxxlx.,  intituled  'An 
act  to  enlarge  the  powers  of,  and  explain  and  amend,  an  act  made  in  the  41st  year  of  the  reign 
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bailt,  in  the  diatrict  oret  whieh  the  local  paring  oommifilonera  bad  jniisdiotioii,  certain  bridgat, 
the  roadways  orer  which  were  need  ae  public  bighwaya,  and  formed  the  sole  eomomnieatiQa 
at  the  particular  spot  between  the  atreeta  on  either  aide  of  the  bridges,  and  whidi  bridgea  wcie 
built  of  brick,  and  had  brick  parapet-walk  from  fonr  to  Ave  feat  high  on  the  outer  aide  ofeatk 
footway : — 
Held,  that  these  bridges  were  not  **  public  paaaagea  or  plaoea  built  npony"  within  the  oeasiiK 
of  the  local  paring  act   , 

The  following  case  vas  by  a  judge's  order  stated  for  the  opinion  of 
the  court : — 

♦'^fi'n  ^y  ^^'^  action  the  commissioners  seek  to  recover  from  *the 
-'  defendants,  the  Company  of  Proprietors  of  the  Regent's  Canal, 
three  several  sums,  of  251.  9s.  9c2.,  103Z.  IBs.  Ud.y  and  65Z.  16«.  6ct., 
for  the  charges  and  expenses  incurred  by  the  plaintiffs  in  paving  tbe 
road  upon  three  bridges  which  had  been  built  over  the  canal  of  the  com- 
pany in  pursuance  of  the  several  acts  of  parliament  relating  to  the 
company. 

The  following  is  an  account  of  the  particulars  of  the  said  sum  of  251. 
9a.  9(2.,  that  is  to  say,  forty-one  yards,  one  foot,  run,  of  granite  kerb,  at 
4^.  a  yard,  81.  5s.  4c2.,  and  sixty-eight  yards,  eight  feet,  superficial,  of 
Yorkshire  footway  paving,  at  5s.  a  yard,  17/.  4«.  5d. 

The  following  is  an  account  of  the  particulars  of  the  said  sum  of  1031. 
18^.  11(2.,  that  is  to  say,  fifty-eight  yards,  two  feet,  run,  of  granite  kerb, 
at  4«.  6(2.  a  yard,  132.  4«.,  one  hundred  and  seventeen  yards,  three  feet, 
superficial,  of  Yorkshire  footway  paving,  at  5s.  a  yard,  292.  6«.  8(2., 
twenty-nine  yards,  three  feet  superficial,  of  granite  for  channel,  at  6i. 
10^(2.  a  yard,  102.  Is.  7c2.,  and  three  hundred  and  forty-two  yards,  two 
feet,  superficial,  of  macadamized  road,  at  Ss.  a  yard,  512.  6s.  8(2. 

And  the  following  is  an  account  of  the  particulars  of  the  said  sum  of 
652.  16a.  6(2.,  that  is  to  say,  fifty-five  yards,  run,  of  granite  kerb,  at4t.  6d, 
a  yard,  122.  7s.  6(2.,  fifty-five  yards,  superficial,  of  Yorkshire  footway 
paving,  at  5s.  a  yard,  182.  15«.,  twenty-seven  yards,  four  feet,  and  six 
^.^g^  inches,  superficial,  of  granite  for  channel,  at  *6g.  10^(2.  a  yard, 
-'  92.  9«.,  and  two  hundred  and  one  yards,  six  feet,  superficial,  of 
macadamized  road,  at  3«.  a  yard,  802.  5a. 

Each  of  the  said  three  bridges  forms  part  of  a  line  of  road  within  the 
land  whereof  or  whereto  the  statute  41  G.  8,  c.  cxxxi.,  recites  The  Bigbt 
Hon.  Ann  Dowager  Baroness  Southampton,  to  be  seised  or  entitled  as 

of  bis  preMnt  Majesty,  iQtitaled  « An  Mt  for  twwung,  pvting,  deaiuiBg,  Ughttng,  mIebUg, 
watering,  and  otberwtse  improTfaig  and  keeping  in  repair  the  streets,  aqnarei,  and  other  pabli« 
passages  and  piboes  whioh  are  and  ahall  be  made  upon  oertain  pieees  or  plots  of  groaad  is 
the  parish  of  St.  Paneras,  in  the  eonnty  of  Mtddleeez,  belonging  to  the  Right  HononraUe  iut 
Dowager  Baroness  Boathampton,"  and  for  inolnding  therein  eertain  other  smaU  plots  of  groud 
in  the  said  parish,  therein  described,'  and  in  the  &5th  year  of  the  reign  of  his  said  late  Mitfctty 
King  George  the  3d,  c.  xzt.,  iatitoled  <  An  aet  for  amending  two  acts  of  His  present  Ut^tttj,  for 
iiaproYing  certain  plots  of  ground  belonging  to  the  Right  Honowable  Ann,  ]>owager  Bnttm 
Soathampton,  and  other  persons,  in  the  parish  of  8L  Paneras,  in  the  county  of  Middlesex/  ss<I 
ID  tbo  4th  and  6th  years  of  the  reign  of  her  present  M%)esty  Queen  Victoria,  c  Lkt.,  intataiti 
*  An  act  to  alter,  amend,  and  enlarge  some  of  the  powers  and  provisions  of  the  acts  for  pafisg 
and  otherwise  improving  oertain  itreets  in  the  parish  of  St  Panoaat*  in  the  connty  of  MyUUni 
only.' 
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tenant  for  life :  and  the  pavement  was  placed  by  the  plaintiffs  on  the 
bridges  in  question  professedly,  and  as  they  contend,  in  pursuance  of  the 
several  acts  of  parliament  tinder  which  they  act. 

The  more  material  acts  are,  the  41  G.  8,  c.  cxxxi.,  ss.  1,  87,  40,  and 
45 ;  43  G.  8,  c.  czxxix.,  ss.  25 — 38  ;  and  55  G.  3,  c.  xzv.,  ss.  2,  3.  Those 
are  local  acts,  relating  solely  to  the  plaintiffs'  jurisdiction.  The  next 
act,  the  57  G.  3,  c.  zxix.,  is  the  General  Metropolitan  Paving  Act,  and 
applies  to  various  other  commissioners  in  the  metropolis,  as  well  as  to  the 
plaintiffs.     The  more  material  sections  are,  the  SOth,  88th,  and  188th. 

The  more  material  provisions  relating  to  the  duties  and  powers  of  the 
defendants,  are,  the  52  G.  8,  c.  cxcv.,  ss.  127, 195. 

The  bridges  in  question  are  the  bridges  directed  by  the  127th  section 
of  the  canal  company's  act,  52  G.  8,  c.  cxcv.,  to  be  erected  and  built. 
The  land  therein  described  was  purchased  by  the  company  from  Lord 
Southampton  for  the  purposes  of  their  act ;  and  the  bridges  were  so  built 
as  directed  by  the  act,  and,  as  so  directed,  have  ever  since  been  from 
time  to  time  kent  in  repair  by  the  company.  They  were  built  of  brick 
about  thirty  years  since.  They  have  brick  walls  from  four  to  five  feet 
high,  on  the  outer  side  of  each  footway. 

From  the  time  of  their  being  built,  the  roadway  has  for  many  years 
been  and  is  used  as  a  public  highway  at  all  times  of  the  year,  for  carriages, 
horses,  and  other  cattle,  and  foot  passengers.  In  the  vicinity  of  each  end, 
^public  streets  have  since  been  made ;  and  each  bridge  is  used  as  r^f-rum 
the  sole  immediate  public  road  from  one  side  of  the  canal  to  the  *" 
other  between  such  streets,  from  end  to  end  of  each  bridge. 

In  the  month  of  October,  1846,  the  plaintiffs,  professing  to  act,  and, 
as  they  contend,  acting  under  the  authority  of  the  before-mentioned  act 
of  55  G.  8,  c.  XXV.,  proceeded  to  view  the  roadway  over  one  of  the  three 
bridges  (the  bridge  called  The  Oval  Road  Bridge),  and,  upon  such  view, 
were  of  opinion  that  the  footway  thereof  was  fit  and  proper  to  be  levelled, 
filled  in,  and  paved ;  and  thereupon  they  ordered  their  surveyor  to  give> 
and  he  accordingly  gave,  to  the  defendants  the  requisite  notice,  requiring 
them  to  meet  the  commisioners  at  a  time  and  place  therein  named,  to  com- 
pound for  such  levelling,  filling  in,  and  paving.  The  defendants,  before 
the  appointed  day,  denied  their  liability ;  and  they  did  not  attend,  nor 
compound  with  the  commissioners ;  whereupon  the  commissioners  caused 
the  said  way  to  be  levelled,  filled  in,  and  paved  accordingly,  and  thereby 
incurred  an  expense  of  251, 9«.  9d.  for  the  levelling,  filling  in,  and  paving 
thereof. 

The  pavement  so  made  abuts  on  the  parapet-walls  built  on  ^ch  side 
of  the  bridge. 

Notice  was  afterwards  served  upon  the  company,  calling  upon  them  to 
pay  the  said  sum  of  25Z.  9s.  9(2.,  as  a  composition  towards  the  expense  so 
incurred,  and  giving  them  notice,  that,  on  failure  of  payment  or  com- 
poeition,  the  company  would  be  called  upon  to  pay  the  whole  charges  anQ 
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expenses  attending  such  levelling,  filling  in,  and  paving,  stated  in  the 
notice  to  be  agreeable  to  the  provisions  of  the  act.  The  company  denied 
their  liability  to  make  this  payment.  Meetings  and  correspondence  took 
place  between  the  parties  down  to  1842,  but  nothing  was  done, 
^-^j.-.  In  February,  1849,  the  same  course  was  taken  *respecting  the 
-^  foot  and  carriage  ways  of  the  two  other  bridges,  which  are  called 
The  Queen's  Road  and  The  Gloucester  Road  Bridges :  the  foot  pavement 
abutting  on  the  parapet-wall  on  each  side  of  each  of  the  said  bridges. 
The  expense  incurred  for  the  former  was  65L  16«.  6(2.,  and  for  the  latter 
103{.  I89. 11(2.  The  company  in  like  manner  were  served  with  notice  to 
pay  or  compound ;  and  they  denied  their  liability ;  and  correspondence 
followed ;  but  no  proceeding  was  taken  until  the  present  action. 

The  company,  in  common  with  other  rate-payers,  are  rated  to  the 
ordinary  paving-rates ;  and  in  such  rates  they  pay  the  proper  rate  in 
respect  of  the  pavement  of  the  bridges.  The  sole  question  in  dispute  is,  as 
to  the  expense  incurred  in  the  original  paving. 

The  question  for  the  opinion  of  the  court,  is,  whether  the  company  are 
liable  to  pay  either  and  which  of  the  said  sums ;  and  judgment  is  to  be 
entered  for  the  plaintiff  or  defendants  accordingly. 

Bf/leSy  Serjt.  (with  whom  y^ss  Bar8tow)y  for  the  plaintiflF. — The  defend- 
ants are  liable,  as  owners  of  the  bridges  in  question,  to  pay  the  sums 
claimed  for  laying  down  the  pavement  thereon.  In  a  former  case  of  Amell 
V.  The  London  and  North- Western  Railway  Company,  12  C.  B,  697  (E. 
C.  L.  R.  vol.  74),  the  railway  company  was,  under  very  similar  circum- 
stances, held  rateable  in  respect  of  the  side  walh  of  the  bridges,  ond^ 
the  description  of  '*  dead  walls,"  within  the  meaning  of  the  general  metro- 
politan paving-act,  67  G.  8,  c.  xxix.,  s.  30.  Jervis,  C.  J.,  there  says:  "It 
is  plain  that  the  legislature  intended  that  every  description  of  property 
should  be  charged.  The  26th  section  of  43  G.  3,  c.  cxxxix.,  imposes  the 
rate  upon  houses,  shops,  and  other  private  buildings,  in  respect  of  the 
annual  value.  Then  the  30th  section  of  the  general  act  imposes  it  bj 
i^cct(y\  frontage  upon  churches,  *chapels,  and  other  public  buildings, 
^  churchyards,  dead  walls  and  void  spaces  of  ^rounc?,— clearly  show- 
ing that  it  was  intended  to  include  everything  not  otherwise  charged.  I 
think,  therefore,  we  might  fairly  hold  the  company  liable  in  respect  of  the 
<  void  spaces  of  ground'  on  either  side  of  these  bridges.  But,  unques- 
tionably, there  is  a  « dead  wall ;'  and  it  is  built  on  the  land  of  the  com- 
pany on  each  side  of  the  bridge  which  is  paved  by  the  commissioners, 
and  in  respect  of  which  the  company  as  the  owners  or  occupiers  of  the 
land  are  assessed."  In  that  case,  the  railway  company  had  paid  for  the 
original  paving  of  the  bridges,  but  they  declined  to  contribute  to  the 
rate  for  keeping  them  in  repair :  here,  the  canal  company  have  paid  the 
rate,  but  declined  to  pay  for  the  original  paving  of  their  bridges.  The 
liability  to  the  rate,  and  the  liability  to  pay  for  the  paving  of  the 
bridges,  depend  on  different  acts  of  parliament.     The  only  section  ^bich 
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requires  particular  attention,  is,  the  8d  section  of  the  55  G.  S,  c. 
XXXV., — « An  act  for  amending  two  acts  of  His  present  Majesty,  for 
improving  certain  plots  of  ground  belonging  to  The  Right  Hon.  Ann, 
Dowager  Baroness  Soathampton,  and  other  persons,  in  the  parish  of  St. 
Pancras,  in  the  county  of  Middlesex."  The  1st  section  recites  the 
former  acts, — 41  G.  8,  c.  exxxi.,  and  43  G.  8,  c,  cxxxix., — and  extends 
their  powers,  save  and  except  such  part  and  parts  thereof  as  is  and  are 
thereby  altered,  varied,  or  repealed,  by  that  act.  Section  2  repeals 
part  of  the  43  G.  8,  &  cxxxix.,  as  to  composition  paving  moneys.  And 
8.  3  enacts,  «<  that,  in  lieu  and  stead  thereof,  it  shall  and  may  be  lawful 
to  and  for  the  said  commissioners  to  view  and  inspect  any  street,  square, 
or  other  public  passage  or  place,  within  the  limits  of  the  said  recited 
acts  and  this  act,  which  now  if  or  hereafter  may  be,  built  upon,  or  in 
building ;  and  if,  upon  such  view,  they  shall  be  of  opinion  that  the  foot 
and  carriage  ways  of  the  same,  or  ♦any  part  or  parts  thereof,  r^c^/v 
are  fit  and  proper  to  be  levelled  or  filled  in  and  paved,  the  said  '- 
commissioners,  at  any  meeting  to  be  held  in  pursuance  of  the  said  recited 
acts,  and  this  act,  after  such  view,  shall  and  may  order  their  surveyor 
or  surveyors,  or  other  person  or  persons  by  them  appointed  for  that 
purpose,  to  give  notice  to  the  owner  or  owners,  proprietor  or  proprietors, 
lessee  or  lessees  of  any  such  land,  ground,  house,  or  shop,  warehouse, 
coachhouse,  stable,  cellar,  vault,  tenement,  or  hereditament,  situated  in 
any  such  street,  square,  or  other  passage  or  place,  or  leave  the  same  at 
his,  her,  or  their  last  usual  place  of  abode,  or  with  his,  her,  or  their 
known  servant  or  servants ;  or,  if  no  such  owner  or  owners,  proprietor 
or  proprietors,  lessee  or  lessees,  can  be  found,  then  such  notice  shall  be 
stuck  against  the  said  premises,  or  any  part  thereof;  which  notice  shall 
require  such  owner  or  owners,  proprietor  or  proprietors,  lessee  or  lessees, 
to  meet  the  said  commissioners,  at  the  time  and  place  to  be  therein 
mentioned  (not  being  less  than  ten  days  from  the  date  of  such  notice), 
to  compound  for  levelling  and  filling  in  such  foot  and  carriage  ways, 
and  paving  thereof,  at  any  sum  not  exceeding  1«.  for  every  cubical  yard 
of  such  ground  so  to  be  levelled  and  filled  in,  nor  8«.  for  every  square 
yard  of  such  pavement,  whether  carriage  or  footway;  and,  if  such 
owner  or  owners,  proprietor  or  proprietors,  lessee  or  lessees,  shall  not 
attend,  or  shall  not  compound  or  agree  with  the  said  commissioners  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  respective  inhabitant  or 
inhabitants,  occupier  or  occupiers  of  the  said  premises,  to  compound 
and  agree  with  the  said  commissioners,  for  such  levelling,  filling  in,  and 
paving,  and  to  pay  to  the  said  commissioners  the  composition  money 
that  shall  be  so  agreed  on ;  which  composition  moneys  every  such  inha« 
bitant  or  occupier  shall  and  may  and  is  hereby  authorized  to  deduct  and 
retain  out  of  his  or  her  rent,  *and  the  said  owner  or  owners,  rute^-t 
proprietor  or  proprietors,  lessee  or  lessees  of  such  premises,  is  ^ 
and  are  hereby  required  to  allow  such  deduction:  Provided  always,  that 
VOL.  XIV. — 49  2  K 
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nothing  in  this  act  contained  shall  be  construed,  deemed,  or  taken  to 
impeach,  alter,  or  make  void  any  agreement  made  or  to  be  made  between 
landlord  and  tenant,  or  any  demise  or  lease,  or  agreement  for  the  same: 
and,  in  case  the  said  owner  or  owners,  proprietor  or  proprietors,  lessee 
or  lessees,  of  [or]  the  said  inhabitant  or  inhabitants,  occupier  or  occu- 
piers, shall  not  compound  or  agree  with  the  said  commissioners  as  afore- 
said, then  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners 
to  order  the  said  foot  and  carriage  ways  to  be  leyelled  and  filled  in,  and 
to  be  paved,  as  soon  as  conveniently  may  be ;  and  all  the  charges  and 
expenses  attending  such  levelling,  filling  in,  and  paving  shall  be  paid 
by  the  respective  owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  and  shall  be  recovered  and  levied  by  distress  and  sale  of  their 
goods  and  chattels,  in  the  same  manner  as  the  rates  or  assessments  to 
be  laid  by  virtue  of  the  said  recited  acts,  or  either  of  them,  are  or  is 
therein  made  recoverable."     The  4th  section  gives  the  commissioners 
the  option  of  bringing  an  action,  in  the  name  of  their  treasurer  or 
clerk,  or  of  any  one  or  more  of  the  commissioners,  "  for  any  of  the 
said  charges  and  expenses  of  levelling,  filling  in,  and  paving,  directed 
to  be  paid  as  aforesaid,  in  which  action  or  actions  it  shall  be  sufficient 
for  the  plaintiff  to  declare  that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  money  the  plaintiff  shall  suppose  to  be  due ;  and,  if 
the  plaintiff  shall  recover  such  sum  so  declared  for,  or  any  part  thereof, 
he  shall  have  full  costs,  to  be  levied  and  recovered  as  other  moneys  upon 
judgments  are  now  by  law  levied  and  recovered,"  &c.     The  bridges  in 
question  were  built  pursuant  to  the  52  6.  8,  c.  cxcv.,  s.  127,  which 
>r^791  ®Q&<^^B  (^™<^°S^^  other  things)  "that  three  substantial  *brick, 
^  stone,  or  iron  bridges  shall  be  erected  and  built,  of  the  width  of 
at  least  thirty  feet  in  the  clear,  with  proper  parapets  or  balustrades, 
and  for  ever  maintained  and  kept  in  repair,  over  the  said  canal,"  in 
such  places  as  certain  persons  therein  named  shall  in  writing  direct. 
These  bridges  are  <<  public  passages  or  places"  within  the  meaning  of 
the  8d  section  of  the  55  6.  8,  u  xxv.     The  bridges  are  the  only  means 
of  communication  from  one  side  of  the  canal  to  the  other  ;  and  the  de- 
fendants are  the  owners  or  proprietors.     [JsRVis,  C.  J. — It  is  not  upon 
the  owner  of  the  street  that  the  liability  to  pay  for  the  paving  of  it  is 
cast.      Here,  the  <<  passage"  is  the  bridge  itself.     The  person  who 
dedicates  the  road  or  street  to  the  public  is  not  to  pave  it.]     The  bridge 
consists,  not  of  the  arch  merely,  but  of  the  foundations  also,  and  the 
parapet-wall  or  balustrades.     The  act  uses  the  words  "  land,  ground, 
tenement,  or  hereditament."    [Williams,  J. — ^Yes :  «  situated  in  anj 
street,  square,  or  other  passage  or  place,  &c.,  which  now  is,  or  hereafter 
may  be,  built  upon,  or  in  building."     Do  these  bridges  fall  within  that 
description  ?]     One  may  conceive  the  case  of  a  bridge  with  buildings  on 
it, — the  old  London  Bridge,  for  instance.    The  walli  on  each  side  of 
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these  bridges  are  as  much  "  buildings  "  as  the  houses  in  that  case  would 
be.  [Jbbvis,  G.  J. — There  is  no  section  in  the  act  of  parliament  now 
m  question  imposing  the  burthen  upon  ^<  dead  walls,"  or  <<  void  spaces 
of  ground,"  as  there  was  in  the  statute  upon  which  the  former  case 
arose.]  What  is  meant  by  a  house  «in  a  street"  or  «in  a  square?" 
And,  why  should  not  a  <<  wall"  receive  the  same  construction  7  [Gress- 
«VBLL,  J. — The  object  of  this  act,  was,  to  make  <<  building  ground"  pay. 
Jervis,  G.  J. — Would  the  owner  of  a  piece  of  garden  ground  abutting 
upon  the  street  be  liable?]  No  doubt  he  would.  The  garden  would  be 
TLB  much  in  the  street  as  a  house  would  be.  Gan  it  be  said  to  be  no 
^convenience  to  the  owner  of  a  garden  or  a  dead  wall  to  have  the  r^ci-ivQ 
street  it  abuts  upon  paved?  '- 

T.  F.  Mliij  contri. — The  bridges  in  question  are  not,  nor  is  either 
of  them,  comprehended  within  the  55  G.  3,  c.  xxv.  s.  8 :  they  are  not 
'< situated  in"  any  "street,  square,  or  other  public  passage  or  place 
Tithin  the  limits  of  the  acts,  which  now  is,  or  hereafter  may  be,  built 
upon,  or  in  building."  To  say  that  they  are  <'  passages  or  places  built 
upon,*'  would  be  as  absurd  as  to  say  the  existing  London  Bridge  is  built 
upon.  The  plaintiff  is  driven  to  contend  that  any  continuous  line  of 
anything  placed  by  the  hand  of  man,  comes  within  the  description  of 
<<  land  built  upon."  Stone  dykes  are  the  ordinary  mode  of  fencing  in 
3ome  of  the  Northern  counties, — are  they  buildings  ?  If  so,  Skiddaw 
might  be  said  to  be  built  upon  half  way  to  the  summit !  The  act  of 
parliament  which  the  court  had  to  consider  in  Arnell  v.  The  London 
and  North-Western  Railway  Company, — 57  G.  8,  c.  xxxix., — ^was  deal- 
ing with  a  totally  different  subject-matter.  The  object  of  the  80th 
section  of  that  act,  was,  to  comprehend  every  description  of  property 
adjoining  the  street  or  place  to  be  paved. 

ByleSj  Serjt.,  in  reply. — In  Arnell  v.  The  London  and  North- Western 
Bailway  Company,  Maule,  J.,  was  of  opinion  that  the  parapet-wall  of 
the  bridge  was  a  <<  building,"  and,  inasmuch  as  it  was  erected  under  the 
authority  of  an  act  of  parliament,  a  ^^public  building."  His  lordship 
says, — "  I  do  not  know  why,  if  it  were  necessary,  a  wall  like  this  should 
not  be  held  to  be  a  <  public  building,'  within  the  57  G.  3,  c.  xxxix.  s.  80, 
seeing  that  it  is  built  by  force  and  under  the  direction  of  an  act  of  par- 
liament, and  is  manifestly  for  the  convenience  and  safety  of  the  public." 
Much  light  is  thrown  upon  this  section  by  the  43  G.  8,  c.  cxxxix.  s.  88, 
which  in  terms  ^applied  to  new  streets,  squares,  and  places  not  r^eir^ 
paved,  part  of  which  were  built  and  in  building,  and  small  pieces  ^ 
of  ground  unbuilt  upon.  [Gresswell,  J. — The  recital  in  that  section 
shows  that  there  was  some  existing  law  making  builders  liable  to  pave, 
&c.  That  provision  was  intended,  it  would  seem,  to  apply  to  them, 
and  cannot  apply  to  the  owners  of  these  bridges,  whose  liabilities  are 
defined  by  their  own  act  of  parliament.    Willums,  J.— The  act  of  43 
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6.  3,  c.  cxxxiz.  B.  88,  casts  the  liabilitj  upon  the  <<  lessee  or  lessees ;'' 
it  does  not  mention  the  oumer8.']{('^) 

Jeryis,  G.  J. — I  am  of  opinion  that  oar  judgment  in  this  case  ought 
to  be  for  the  defendants.     The  act  of  parliament  upon  which  we  are 
called  on  to  put  a  construction  is  somewhat  obscurely  worded :  but  the 
commissioners  whose  duty  it  is  to  enforce  it  are  seeking  to  impose  a 
tax  upon  the  defendants ;  and,  although  the  rule  which  formerly  pre- 
vailed, of  putting  what  was  called  a  strict  construction  upon  statutes 
of  that  description,  has  long  since  been  repudiated,  and  a  more  en- 
lightened one  adopted,  viz.  to  construe  all  acts  alike,  according  to  their 
plain  and  obvious  meaning,  still  it  lies  upon  the  commissioners  to  show 
a  clear  authority  to  charge  the  defendants.     The  obvious  intention 
of  the  act  was,  to  promote  building  upon,  and  the  general  improve- 
ment of,  the  Southampton  estate,  and,  amongst  other  things,  to  enable 
the  commissioners  to  pave  and  flag  streets  in  the  course  of  erection. 
On  the  part  of  the  plaintiff,  it  is  insisted  that  the  intention  of  the 
legislature  was,  to  vest  in  the  commissioners  a  general  discretion: 
♦^7^1  ^^  ^^^  other  *hand,  it  is  said,  on  the  part  of  the  defendants,  and 
■^  with  truth,  that,  if  that  had  been  the  intention,  it  would  have 
been  expressed  in  general  words,  whereas  the  Sd  section  of  the  55  G. 
8,  c.  XXV.,  limits  their  authority  to  particular  cases.     That  section,  as  I 
read  it,  certainly  does  give  the  commissioners  only  a  special  and  limited 
authority.     It  authorizes  them,  in  lieu  of  certain  powers  which  they 
had  before,  under  the  41  G.  8,  c.  cxxxi.,  and  48  G.  8,  c.  cxxxiz.,  «<  to 
view  and  inspect  any  streetj  %quare,  or  other  public  pa9sage  or  plaee, 
within  the  limits  of  the  said  recited  acts  and  this  act,  which  now  [that 
is,  at  the  passing  of  the  act]  is,  or  hereafter  [at  any  time]  may  be  built 
upon,  or  in  building," — which  I  understand  to  mean,  in  the  course  of 
building.     Having  viewed,  and  having  determined,  that,  in  their  judg- 
ment, the  foot  and  carriage  ways  of  the  same,  or  any  part  thereof,  are 
fit  and  proper,  to  be  levelled  or  filled  in  and  paved,  the  commissioners 
may  order  their  surveyor  to  give  notice  to  "  the  owner  or  owners,  pro- 
prietor or  proprietors,  lessee  or  lessees,  of  any  such  landj  ground,  houit, 
shop,  warehouse,  coach-house^  stable,  cellar,  vault,  tenement,  or  heredUa- 
ment,  situated  in  any  such  street,  square,  or  other  passage  or  place,''— 
that  is,  in  such  <<  street,  square,  or  other  passage  or  place,"  which  bad 
before  the  passing  of  the  act  been  built  upon,  or  which  at  the  time  of 
such  view  was  in  the  course  of  building.     By  land,  ground,  house,  &c., 
situated  in  any  street,  &c.,  the  legislature  could  not  have  meant,  acta- 
ally  in  the  street ;  but  it  must  have  meant  abutting  on  each  side  of  the 
street,  square,  &c.     If  the  house  is  actually  built,  the  notice  is  to  be 
given  to  the  owner  of  the  house ;   if  in  the  course  of  building,  to  the 

(a)  At  the  dose  of  the  argament,  it  wu  proposed  to  ainend  tho  eMe»  hj  inMrting  th«nin  » 
itatement  th&t  the  streets  therein  mentioned  extend  oontinnonsly  vp  to  each  end  of  the  rsspcctiro 
bridges.    Bat  this  amendment  though  not  objected  t<^  was  not  aotaally  made. 
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owner  of  the  land.  I  apprehend  it  to  be  perfectly  clear  that  it  is  only 
where  the  building  is  actually  erected,  or  in  the  coarse  of  erection,  that 
the  commissioners  are  entitled  to  charge  the  owners  of  the  adjoining 
property.  The  bridges  in  question  may  very  well  *an8wer  the  r^jt/-^/* 
description  of  a  «  public  passage  or  place ;"  but  they  clearly  are  ^ 
not,  within  the  meaning  of  this  act,  public  passages  or  places  ^(  built 
upon  or  in  building,"  so  as  to  bring  them  within  the  jurisdiction  of  the 
commissioners.  I  do  not  concur  in  the  view  suggested  by  my  Brother 
Maule,  in  Arnell  v.  The  London  and  North- Western  Railway  Company, 
that  the  parapet-walls  are  <<  public  buildings,"  within  the  general  me- 
tropolitan paving-act,  57  6.  8,  c.  zxix.,  s.  80.  Nor  do  I  understand 
him  to  have  intended  so  to  lay  it  down :  he  merely  observes  that  pos- 
sibly it  might  be  so  considered,  if  it  were  necessary,  inasmuch  as  it  is  a 
thing  built  under  and  by  force  of  the  direction  of  an  act  of  parliament, 
and  is  manifestly  for  the  convenience  and  safety  of  the  public.  I  do 
not  think  the  parapet  here  can  properly  be  called  a  «  building ;"  and, 
if  it  could  be,  it  clearly  is  not  a  building  within  the  scope  and  purview 
of  the  55  6.  8,  c.  zxv.,  s.  8.  My  Brother  Byles  suggests  that  the  88th 
section  of  the  former  act  of  48  G.  8,  c.  cxxzix.,  which  gave  the  commis- 
sioners larger  powers,  reflects  light  upon  the  statute  now  under  consi- 
deration. But  it  would  be  enough,  in  answer  to  that  argument,  to  say 
that  that  is  altered  or  varied  by  the  new  provision,  and  consequently, 
so  far  as  this  question  is  concerned,  repealed.  That  section  was  as 
follows : — « And  whereas  there  are  and  may  be  several  new  streets, 
squares,  and  places  which  are  not  paved,  part  of  which  are  built  and  in 
building,  and  small  pieces  or  parcels  of  ground,  within  the  limits  of  the 
said  first-recited  act  [41  G.  8,  c.  cxxxi.]  and  this  act,  unbuilt  upon, 
which  are  neither  paved,  cleansed,  or  lighted,  nor  the  foot  or  carriage 
way  thereof  levelled  and  filled  in,  and  it  would  be  a  means  of  forward- 
ing the  good  purposes  of  the  said  first-recited  act  and  this  act,  if  the 
builders  and  others  who  by  law  are  liable  to  levels  fill  in  and  pave  the 
eamCf  were  to  pay  such  sums  of  money  for  that  purpose  as  are  herein- 
after '''directed :  be  it  therefore  enacted,  that  it  shall  and  may  be  r^t-^jm 
lawful  to  and  for  the  said  commissioners  to  view  and  inspect  all  ^ 
streets,  squares,  or  other  public  passages  or  places  within  the  limits  of 
the  said  first-recited  act  and  this  act,  which  now  are  or  hereafter  may 
be  built  upon  or  in  building ;  and  if,  upon  such  view,  they  shall  be  of 
opinion  that  the  foot  and  carriage  ways  of  the  same,  or  any  part  or 
parts  thereof,  are  fit  and  proper  to  be  levelled  or  filled  in  and  paved, 
the  said  commissioners,  at  any  meeting  to  be  held  in  pursuance  of  the 
said  first-recited  act  and  this  act,  after  such  view,  shall  and  may  order 
their  surveyor  or  surveyors,  or  other  person  or  persons  by  them  ap- 
pointed for  that  purpose,  to  give  notice  to  the  lessee  or  lessees  of  all 
faod  every  such  lands,  grounds,  houses,  shops,  warehouses,  coach-houses, 
•tables,  cellars,  vaults,  tenements,  or  hereditaments,  situated  within  the 

2k2 
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limits  aforesaid,  or  leave  the  same  at  his,  her,  or  their  last  or  nfiual 
place  of  abode,  or  with  his,  her,  or  their  known  servant  or  servants  ;  or, 
if  no  such  lessee  or  lessees  can  be  found,  then  such  notice  shall  be  stuck 
against  the  premises,  or  any  part  thereof;   which  notice  shall  require 
the  lessee  or  lessees  to  meet  the  said  commissioners  at  the  time  and  place 
to  be  therein  mentioned  (not  being  less  than  ten  days  from  the  data  of 
such  notice),  to  compound  for  levelling  and  filling  in  such  foot  and  car- 
riage ways,  and  paving  thereof,  at  any  sum  not  exceeding  Gd.  for  every 
cubical  yard  of  such  ground  so  to  be  levelled  and  filled  in,  nor  St.  for 
every  square  yard  of  such  pavement,  whether  carriage-way  or  foot-way, 
nor  8(2.  per  foot  running  measure  for  the  kerb  or  boundary  stone ;  which 
composition  the  said  commissioners  are  hereby  authorized  to  make; 
and,  if  such  lessee  or  lessees  shall  not  attend,  or  shall  not  compound  and 
agree  with  the  said  commissioners  as  aforesaid,  then  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners  to  order  the  said  foot  and 
^rfja-y  carriage  ways  to  be  filled  in,  and  to  be  *paved,  as  soon  as  con- 
-'  veniently  may  be ;  and  all  the  charges  and  expenses  attending 
such  levelling,  filling  in,  and  paving,  shall  be  paid  by  the  respective 
lessee  or  lessees^  and  shall  be  recovered  and  levied  by  distress  and  sale 
of  their  goods  and  chattels,  in  the  same  manner  as  the  rates  and  assess- 
ments to  be  laid  by  virtue  of  the  said  first-recited  act  or  this  act,  are 
therein  and  herein  directed  to  be  levied  and  recovered."    That  clearly 
refers  to  a  liability  then  existing,  and  applies  to  persons  then  under  an 
obligation  to  the  estate  of  the  Dowager  Baroness  Southampton,  and 
has  no  application  to  the  Regent's  Canal  Company,  who  are  subject  to 
no  other  liability  than  that  which  is  imposed  upon  them  by  their  own 
act  of  parliament.     The  S9th  section  of  the  48  G.  8,  c.  cxxxix.,  limits 
the  authority  given  to  the  commissioners  by  the  preceding  section :  it 
provides  « that  nothing  in  the  said  first-recited  act  or  this  act  contained 
shall  extend  or  be  construed  to  extend  to  empower  the  said  commis- 
sioners for  putting  the  said  first-recited  act  or  this  act  in  execution,  or 
any  of  them,  to  charge  or  make  chargeable  any  lessee  of  such  vacant 
ground  with  more  than  150  square  yards  of  paving,  on  account  of  any 
such  vacant  ground  in  one  street,  square,  or  place,  until  the  same  shall 
be  built  upon,  or  shall  be  in  building."     If  that  act  be  of  any  use  to 
explain  the  meaning  of  the  act  under  consideration,  it  seems  to  me  to 
show  that  it  has  no  application  to  a  case  of  this  sort.     My  Brother 
Byles  has  failed  to  satisfy  me  that  the  bridges  in  question  are  <«  public 
passages  built  upon  or  in  building,"  within  the  meaning  of  the  55  G.  3, 
c.  XXV.,  s.  8.    And,  even  if  the  case  were  amended  as  proposed,  it  would 
not  bring  it  within  the  act,  for,  there  would  still  remain  between  the 
two  ends  of  the  bridge  a  piece  of  vacant  ground  for  the  rating  of  which 
no  power  is  conferred  upon  the  commissioners.     I  therefore  think  the 
defendants  are  entitled  to  the  judgment  of  the  court. 
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^Crssswell,  J.^I  am  entirely  of  the  same  opinion.  Constru-  r#c7Q 
ing  the  3d  section  of  the  55  6.  8,  c.  xzv.,  by  itself,  it  does  not  ^ 
include  the  bridges  in  question.  So  far  from  its  being  clearly  made 
out  that  the  commissioners  are  entitled  to  charge  these  defendants,  I 
think  the  contrary  is  abundantly  manifest.  The  8d  section  authorizes 
them  to  view  and  inspect  <«any  street,  square,  or  other  public  passage 
or  place,"  within  the  limits  referred  to,  «<  which  now  is  or  hereafter  may 
be  built  upon  or  in  building."  They  have  no  right  or  power  to  inspect 
any  place  which  is  not  a  street,  square,  or  other  public  passage  or 
place  rebuilt  upon  or  in  building."  It  is  only  upon  the  view  and  in- 
spection which  they  are  authorized  to  make,  that  the  commissioners 
have  power  to  order  anything  to  be  done.  They  are  to  give  notices  and 
proceed  to  level  and  pave  such  places  as  they  have  inspected  under  the 
powers  for  that  purpose  given  to  them  by  the  act.  It  seems  to  me  that 
the  parapet-wall  on  the  side  of  the  bridge  is  not  a  building  within  the 
act,  and  consequently  the  bridge  is  not  a  <«  public  passage  or  place  built 
upon,"  so  as  to  authorize  the  commissioners  to  view  and  inspect  it.  It 
was  surmised  that  the  plaintiff's  case  would  derive  some  aid  from  the 
88th  section  of  the  48  6.  8,  c.  cxxzix.  That  was  an  act  for  improving 
the  Southampton  estate.  The  88th  section  applies  to  certain  pieces  of 
ground  unbuilt  upon,  as  to  which  there  was  some  existing  liability  im- 
posed by  law  upon  some  one.  And  the  power  given  to  the  commission- 
ers by  that  section,  is  limited  by  the  proviso  in  the  next  section.  So 
far  from  aiding  the  plaintiff's  argument,  it  seems  to  me  to  furnish  a 
strong  argument  against  him ;  for,  that  provision  is  repealed,  and  the 
substituted  clause  omits  all  mention  of  vacant  pieces  of  ground.  I 
agree  with  my  lord  in  thinking,  that  the  case  would  not  be  in  any  de- 
gree varied  by  introducing  a  statement  that  the  '''streets  are  built  rj^eor^ 
up  to  either  end  of  the  bridges.  In  either  view,  the  defendants  ^ 
would  be  equally  entitled  to  our  judgment. 

Williams,  J. — ^I  am  of  the  same  opinion.  It  was  incumbent  on  the 
plaintiff,  in  order  to  entitle  himself  to  a  decision  in  his  favour,  to  sus- 
tain the  proposition  that  the  defendants  are  the  owners  of  some  tene- 
ment in  some  street  or  other  public  passage  or  place  built  upon  or  in 
coarse  of  building.  My  Brother  Bylet  has  contended  that  the  parapet- 
walls  of  the  bridge  are  tenements,  and  the  roadway  a  public  passage 
built  upon.  That  is  a  very  subtle  and  refined  construction,  and  one 
very  different  from  that  which  the  legislature  contemplated.  I  think 
the  plaintiff  has  failed  in  showing  that  the  defendants  are  subject  to  the 
burthen  the  commissioners  seek  to  impose  upon  them.  Assuming,  as 
we  are  told  the  fact  is,  that  the  streets  at  either  end  are  built  continu- 
ously up  to  the  bridge,  I  do  not  think  that  would  at  all  vary  the  question. 
I  think  the  defendants  are  entitled  to  judgment. 

Growdeb,  J. — I  also  am  of  opinion  that  the  defendants  in  this  case 
aie  entitled  to  our  judgment  upon  this  special  case.     The  question  is, 
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whether  the  bridges  built  over  the  defendants'  canal  came  within  the 
words  of  the  Sd  section  of  the  55  6.  8,  c.  xxv., — (^anj  street,  square, 
or  other  public  passage  or  place  within  the  limits,  &c.,  which  now  is,  or 
hereafter  may  be,  built  upon  or  in  building/'  Thej  clearlj  do  not, 
unless  we  are  prepared  to  hold  that  the  parapet-walls  are  tenements  or 
hereditaments,  or  buildings,  within  the  meaning  of  the  statute.  The 
buildings  contemplated  bj  the  act  evidently  were  buildings  erected 
under  building  leases.  There  are  no  words  in  the  section  that  can 
^.^..  fairly  be  held  to  "^include  the  parapet-walls.  It  would  hardly, 
-'  I  think,  be  contended  that  an  iron  railing,  in  the  place  of  the 
wall,  would  come  within  the  definition  of  a  building.  I  agree  with  the 
rest  of  the  court  also  in  thinking  that  the  proposed  amendment  would 
not  in  any  respect  alter  the  view  we  take  of  the  case. 


ByleSy  Serjt.,  on  a  subsequent  day,  prayed  the  court  to  enter  such  a 
judgment  as  would  not  finally  conclude  the  plaintiff. 

Per  Curiam. — We  can  only  enter  the  judgment  in  the  form  which 
the  parties  themselves  have  thought  fit  to  prescribe.(a) 

(a)  Sea  the  17  ^  18  Viot  e.  125,  a.  31,  wliioli  enaota  tli&(  **  Error  may  be  ImrngM  vpea  •  ja^ 
ment  upon  &  special  oaae,  ia  tbe  aame  manner  aa  npoo  a  Judgment  upon  a  apeoial  Teidiet^  aakei 
the  parties  agree  to  the  eontrary ;  and  the  proceedings  for  bringing  a  speeial  case  before  the  eooit 
of  error  shall,  as  nearly  aa  may  be,  be  the  aame  aa  in  the  eaae  of  a  special  rerdiet ;  and  the  eoort 
of  error  shall  either  affirm  the  judgment  or  give  the  aame  Judgment  aa  ought  to  bare  been  gifci 
in  the  court  in  which  it  waa  originally  decided,  the  aaid  oourt  of  error  being  required  to  drav 
any  inferences  of  fact  trom  the  facts  stated  In  auoh  special  ease,  which  the  oourt  where  it  was 
originally  deoided  ought  to  hare  dnwn.** 


*682]  *SHEPELER  v.  DURANT.    April  29. 

The  defendant,  on  the  2d  of  March,  obtained  time  to  plead,  on  the  usual  terms ;  on  the  2St!i, 
war  was  declared  between  thia  country  and  Russia  (of  which  country  the  plaintiff  waa  a  solgeet) ; 
and,  on  the  29th,  the  defendant  applied  for  leave  to  plead  that  the  plaintiff  was  an  alien  eaom/, 
which  the  Judge  declined  to  allow : — The  court  refused  to  assist  the  defendant 

This  was  an  action  upon  a  contract  made  at  Riga  in  Russia,  for  tbe 
sale  of  a  quantity  of  timber. 

The  declaration  was  delivered  on  the  15th  of  March  last.  On  tbe 
23d,  the  defendant  obtained  an  order  for  time  to  plead,  upon  the  usual 
terms.  On  the  28th,  war  was  declared  by  this  country  against  Rossis. 
On  the  29th,  the  defendant  took  out  a  summons  calling  upon  the  plain- 
tiff  to  show  cause  why  all  proceedings  in  this  cause  should  not  be  stayed 
until  the  cessation  of  hostilities  between  the  two  countries,  or  why  the 
defendant  should  not  be  at  liberty  to  plead  in  abatement  that  the  plain- 
tiff was  an  alien  enemy.  This  summons  was  heard  before  Maule,  J., 
who  declined  to  make  the  order  prayed,  on  the  ground  that  the  de- 
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fendant  was  under  terms ;  bat  he  ordered  the  plaintiff  to  give  security 
for  costs. 

31  Q-.  Clarke  now  moved  to  rescind  so  much  of  the  order  of  the  28d 
of  March  as  required  the  defendant  to  plead  issuably,  and  that  the  de* 
fendant  might  be  at  libertj  now  to  plead  a  plea  of  alien  enemy.  He 
submitted,  that,  had  the  defendant  not  been  under  terms,  he  would 
have  been  entitled  on  the  20th  of  March  to  plead  such  a  plea  puis  dar- 
rein continuance ;  and  that  nothing  had  occurred  since  to  alter  his  po* 
sition  in  that  respect. 

Jeryis,  C.  J. — At  the  time  of  its  commencement,  this  action  was 
well  brought,  there  being  no  obstacle  in  the  way  of  the  plaintiffs  suing. 
In  order  to  obtain  time  to  ^plead,  the  defendant  put  himself  r^e^-nr 
under  terms  to  plead  issuably,  which  means,  amongst  other  things,  ^ 
not  to  put  a  plea  such  as  is  now  sought  to  be  pleaded  upon  the  record. 
War  having  been  declared  against  the  country  of  which  the  plaintiff  is 
a  subject,  the  defendant  now  wishes,  in  breach  of  the  engagement  he 
has  entered  into,  to  plead  a  dilatory  plea.  That  is  not  a  course  of 
proceeding  which  the  court  would  feel  disposed  to  encourage. 

Williams,  J. — The  defendant,  being  under  terms,  comes  to  the  court 
to  ask  for  indulgence.  That  which  he  asks,  being  manifestly  contrary 
to  justice  and  good  faith,  ought  not  I  think  to  be  granted. 

CjaowDER,  J.,  concurred.  Bule  refused. 


HERNAMANN  and  Another,  Assignees  of  H.  W.  BURGESS,  a 

Bankrupt,  v.  BARBER.     May  2. 

Qmmre,  whether  one  who  obtains  orden  for  the  sale  of  goods  on  commission, — the  goods  being 
fiimished,  and  aceonnts  rendered  to  the  enstomcrs  bj  the  principal, — ^is  a  person  who,  within 
the  11  k  12  Vict  o.  108,  s  65,  uses  the  trade  of  merchandise  *'  by  way  of  oommission,"  or  "as 
agent  or  factor  for  others"  seeks  his  lirelihood  by  baying  and  selling  ? 

In  the  absence  of  a  notice  (under  the  11  k  12  Vict  o.  100,  s.  234)  to  dispute  the  petitioning^ 
creditor^§  deht,  the  debt  upon  the  proceedings  mnst  be  taken  to  be  admitted  for  all  the  purposes 
of  the  soit 

Therefore,  where,  in  an  action  by  assignees  of  a  bankrupt^  the  defendant  gare  notice  (under 
the  11  A  12  Vict  c.  106,  s.  284)  to  dispute  the  trading,  but  no  notice  to  dispute  either  the 
petitionittg-ereditor's  debt  or  the  act  of  bankruptcy,  and,  upon  proof  at  the  trial  that  the 
potitioning-creditor's  debt  upon  the  proceedings  was  contracted  at  a  period  when  the  bankrupt 
had  ceased  to  be  a  trader,  the  Judge  nonsuited  the  plaintiff, — The  court  granted  a  new  trial. 

This  was  an  action  brought  by  the  plaintiffs  as  assignees  of  one 
Henry  Weach  Burgess,  a  bankrupt, — the  declaration  containing  counts 
in  .trover,  for  money  had  and  received,  and  for  money  found  due  upon 
an  account  stated,  laying  the  property  in  the  bankrupt  before  his  bank- 
ruptcy,  and  in  the  plaintiffs  as  assignees  since. 

'^Pleas,  traversing  the  title  of  the  assignees,  and  payment  into  r^eoA 
court.     Replication,  damages  ultrd».  ^ 

The  defendant  gave  notice  to  dispute  the  trading;  but  there  was 

VOL.  XIV. — 50 


584  HERNAMANN  v,  BARBER.    E.  T.  1854. 

no  notice  to  dispute  either  the  petitioning-creditar's  debt  or  the  act  cf 
bankruptcy. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  Spring  Assizes  at 
Liverpool.  The  plaintiffs  sought  to  recover  the  difference  between 
the  sum  paid  into  court  and  the  amount  realized  by  the  defendant 
under  a  bill  of  sale  of  certain  property  of  the  bankrupt,  executed  by  bim 
on  the  26th  of  January,  1853.  The  sale  under  it  took  place  on  the 
28d  of  February ;  on  the  2d  of  March  the  bankrupt  filed  his  petition ; 
and  the  adjudication,  and  appointment  of  assignees,  followed  in  doe 
course. 

The  affidavit  of  debt  upon  which  the  adjudication  proceeded  was  pot 
in  evidence. 

The  evidence  as  to  the  trading  was  as  follows : — ^Burgess  was  a  col- 
lector of  highway  rates,  and  also  a  farmer.  In  the  early  part  of  1852, 
he  was  employed  by  Messrs.  Raines  &  Co.,  lime-burners  at  Liverpool, 
to  sell  lime  for  them  on  commission ;  and  it  was  proved,  that,  in  the 
months  of  April  and  May  in  that  year,  numerous  solicitations  were  made 
by  him,  and  orders  obtained  for  lime,  which  orders  were  transmitted  to 
Raines  &  Co.,  and  executed  by  them ;  but  there  was  no  evidence  that 
Burgess  had  ever  settled  any  account  with  Raines  k  Co.,  or  that  he 
had  ever  received  any  commission ;  and  it  appeared  that  the  trading, 
such  as  it  was,  had  been  wholly  discontinued  before  the  month  of  Angost^ 
1853. 

It  appeared  that  the  course  of  proceeding  between  the  trustees  and 
the  bankrupt  was  this, — The  bankrupt  received  the  rates,  and  made 
certain  disbursements,  and  the  trustees  settled  the  account  with  him 
once  a  year.  At  the  end  of  1851,  there  was  a  balance  of  about  2001 
due  from  Burgess  to  the  trustees.  At  the  time  of  the  bankruptcy,  the 
balance  against  him  amounted  to  about  5002. :  but  there  had  been  no 
^ccQc-i  settlement  at  the  end  of  ^^1852 ;  and  it  was  assumed  by  the  learned 
judge,  and  found  by  the  jory,  that  the  balance  due  to  the  trustees 
at  the  end  of  1851  was  more  than  covered  by  the  disbursements  of  1853, 
supposing  them  to  be  applicable  to  it. 

The  learned  judge  came  to  the  conclusion,  upon  this  evidence,  that 
the  debt  relied  on  was  a  debt  which  had  grown  due  since  August,  1852. 

It  was  insisted  for  the  defendant,  that  no  sufficient  trading  had  been 
proved,  as  well  because  the  sort  of  trading  proved  was  insufficient  in 
itself,  as  because  it  appeared  to  have  ceased  prior  to  the  time  of  the 
petitioning  creditor*s  debt  accruing  due. 

For  the  plaintiff  it  was  submitted  that  this  objection  was  not  open  to 
the  defendant,  because  he  had  given  no  notice  of  his  intention  to  chal- 
lenge the  petitioning  creditor's  debt. 

It  was  elicited  in  the  course  of  the  cause  that  there  was  a  debt  of 
600L  due  from  Burgess  to  another  creditor,  contracted  thre^  or  four 
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years  ago,  and  which  was  a  sabsisting  debt  at  the  time  of  the  bank- 
ruptcy. 

The  learned  judge  directed  a  nonsuit,  on  the  ground  that  there  was 
no  evidence  of  a  debt  co-existent  with  the  trading  proved 

Athertan,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  now 
trial,  on  the  ground  of  misdirection.  He  submitted,  that,  inasmuch 
as  the  defendant  had  given  no  notice  to  dispute  the  petitioning  creditor's 
debt,  but  only  the  trading,  the  debt  on  the  proceedings  was  admitted ; 
and  that  the  plaintifis  had  been  prejudiced  by  the  course  pursued,  for 
that,  if  the  defendant  had  given  notice  to  dispute  the  debt,  the  assignees 
might  have  applied  for  an  order  to  substitute  another  debt,  under  the 
11  k  12  Vict.  c.  106,  s.  108.(a) 

*jBugh  JBiUj  on  a  subsequent  day,  showed  cause. — The  284th  r^teo/^ 
section  of  the  bankrupt  act  11  &  12  Vict.  c.  106,  enacts,  («that,  ^ 
in  any  action,  other  than  an  action  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sustained  an  action 
had  he  not  been  adjudged. bankrupt,  and  whether  at  the  suit  of  or 
against  the  assignees,  or  against  any  person  acting  under  the  warrant 
of  the  court,  for  anything  done  under  such  warrant,  no  procf  shall  be 
required,  at  the  trial,  of  the  petitioning-ereditor's  debt^  or  of  the  trading 
or  aet  of  bankruptcy^  respectively,  unless  the  other  party  in  such  action 
shall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue 
joined,  give  notice  in  writing  to  such  assignees  or  other  person,  that  he  in- 
tends to  dispute  somey  and  which  of  such  matters ;  and,  in  case  such  notice 
shall  have  been  given,  if  such  assignees  or  other  person  shall  prove  the 
matter  so  disputed,  or  the  other  party  admit  tihe  same,  the  judge  before 
whom  the  cause  shall  be  tried  may  (if  he  think  fit)  grant  a  certificate 
of  such  proof  or  admission :  and  such  assignees  or  other  person  shall 
be  entitled  to  the  costs  occasioned  by  such  notice  ;  and  such  costs  shall, 
if  such  assignees  or  other  person  shall  obtain  a  verdict,  be  added  to  the 
costs,  and,  if  the  other  party  shall  obtain  a  verdict,  shall  be  deducted 
from  the  costs  which  such  other  party  would  otherwise  be  entitled  to 
receive  from  such  assignee  or  other  person."  Here,  the  petitioning- 
creditor's  debt  was  proved,  as  part  of  the  plaintifis'  case,  to  have  had 
no  existence  until  after  the  trading  (if  any)  had  ceased.  To  entitle 
them  to  maintain  the  action,  they  were  bound  to  show  *a  trading  r^^rnpr 
during  the  time  the  debt  upon  which  the  adjudication  proceeded  ^ 
was  an  existing  debt.  [Crssswell,  J. — Suppose  a  notice  is  given  to 
dispute  the  trading  and  the  act  of  bankruptcy,  and  the  plaintiffs  prove 
a  sufficient  act  of  bankruptcy :  how  can  you  bind  the  judge  to  some- 
thing else?]    As  the  period  at  which  the  debt  was  contracted  was 

(a)  Which  enacts,  "  that,  if,  after  the  a^jadioation  of  bankniptey,  the  debt  of  the  petitioning- 
creditor  be  fonnd  hj  the  oonrt  to  be  insufficient  to  rapport  each  abjudication,  it  shall  be  lawfal 
for  the  eoart,  upon  the  application  of  any  other  creditor,  having  proTcd  any  debt  sufficient  to 
rapport  an  abjudication,  to  order  the  petition  for  adjudication  of  bankruptcy  to  be  proceeded  in; 
and  it  shall  by  rach  order  be  deemed  Talid,"  Ae. 
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proved  by  the  plaintiffs'  own  evidence,  they  were  boand  (the  defendant 
having  given  notice  to  dispute  it)  to  prove  a  trading  during  the  exist- 
ence of  that  debt.  The  notice  to  dispute  the  trading,  in  effect,  means, 
to  dispute  such  a  trading  as  will  support  the  fiat.  The  words  of  the 
284th  section  are,  <<  no  proof  shall  be  required,"  but,  if  it  appear  as 
part  of  the  plaintiffs'  case  that  the  debt  upon  which  the  fiat  proceeds  is 
a  debt  accruing  at  a  particular  time,  the  plaintiffs  are  bound  to  show  a 
trading  and  an  act  of  bankruptcy  which  will  fit  that  debt.  It  may 
be  that  the  defendant  abstained  from  ^ving  notice  to  dispute  the  peti- 
tioning-creditor's  debt,  because  he  knew  that  there  was  a  debt  existing 
at  the  date  of  the  fiat  suflScient  to  support  it.  Then,  the  proof  of  trading 
was  clearly  insufficient.  There  was  no  evidence  of  buying  and  selling, 
to  bring  the  case  within  the  latter  branch  of  the  65th  section  of  the  11 
^f-ann  &  12  Yict.  c.  106  :(a)  *nor  was  there  any  selling  on  commission 
-^  within  the  former  part.  In  Hankey  v.  Jones,  2  Cowp.  745,  750, 
Lord  Mansfield  says  :  <<  The  facts  necessary  to  show  what  was  the  na- 
ture of  the  business  carried  on  by  the  party,  being  laid  before  the  court, 
whether  they  come  within  any  of  the  descriptions  enumerated  in  the 
statutes,  is  a  question  of  law  upon  the  construction  of  the  statutes  them- 
selves. It  is  not  using  an  act  of  merchandise.  Every  man  does  that. 
Every  man  buys.  But  that  does  not  bring  a  man  within  the  descrip- 
tion of  a  person  liable  to  become  bankrupt.  He  must  use  the  trade  of 
mercAandise.  He  must  therefore  »eU  as  well  as  buy :  nor  will  every 
act  of  selling  do ;  for,  there  are  various  species  of  selling  which  are  no 
trading  within  the  meaning  of  the  acts ;  as,  where  a  farmer  buys  in 
sheep,  and  sells  them  again,  &c."  In  Doe  d.  Barraud  v.  Lawrence,  2 
C.  k  P.  184  (E.  G.  L.  B.  vol.  12),  it  was  ruled  by  Abbott,  C.  J.,  that, 
if  one  procure  orders  for  goods,  having  no  stock,  but  buying  them  from 
those  who  have,  he  making  out  bills  to  his  customers  in  his  own  name, 
and  being  himself  debited  by  the  person  he  buys  of,  this  was  a  trading 
within  the  6  G.  4,  c.  16,  s.  6 ;  but  that,  if  he  procure  orders  for  another, 
and  is  by  that  other  paid  a  commission,  such  other  person  sending  the 
goods  to  the  customers,  this  teas  not  a  trading.  A  trading  like  that 
proved  here  clearly  was  not  within  the  6  0.  4,  c.  16,  s.  6 :  neither  is  it 

(a)  Which  enaeU  "  Th&t  b31  alum-makan,  apothecaries,  anctionccn,  bankeny  bleachers,  l»t»ktrt» 
brick-makers,  builders,  calenderers,  carpenters,  carriers,  sheep  or  cattle  salesmen,  coaeh-pro- 
prietors,  coirkeepers,  dyers,  fullers,  keepers  of  inns,  taTcrns,  hotels,  or  coffee-honses,  lime-bamerp^ 
liTery-stable  keepers,  market-gardenera,  millers,  packers,  printers,  ship-owners,  ahipwrightt, 
yiotttallers,  warehonse-men,  wharfingers,  persons  using  the  trade  or  profession  of  a  scrireBcr, 
reoeiring  other  men's  moneys  or  estates  Into  their  tmst  or  custody,  persons  insuring  ships  or  their 
freight  or  otiier  matters  against  perils  of  the  sea,  and  tUl  perttmt  unng  ike  trade  of  merrAaa^w* 
6jf  toay  of  bargaining,  exchange,  bartering,  commtMfon,  consignment,  or  otherwise,  in  gron  or 
by  retail,  and  all  penotu  who,  either  for  themselvee  or  a»  agente  or  faetora  for  ofAcrt,  eeek  (i<tf 
living  by  buying  and  telling,  or  by  baying  and  letting  for  hire,  or  by  the  workmanship  of  goodi 
or  commodities, — shall  be  deemed  traders  liable  to  become  bankmpt,  proTided  that  no  famer, 
grasler,  common  labourer,  or  workman  for  hire,  receiver-general  of  taxes,  or  member  of  or  sab- 
soriber  to  any  incorporated  commercial  or  trading  company  established  by  charter  or  aet  ef 
parliament  shall  be  deemed,  as  such  trader,  liable  to  become  bankrupt.' 


14  COMMON  BENCH.     (5  J.  SCOTT.)  588 


within  the  11  &  12  Vict.  c.  106,  s.  65.  This  latter  act  for  the  first 
time  makes  a  "  lime-burner''  *8ubject  to  the  bankrupt  laws ;  if  rjucQQ 
so,  one  employed  bj  him  to  sell  lime  on  commission  could  not  ^ 
have  been  within  the  former  acts ;  and  the  recent  act  contains  no  words 
to  include  him.  The  using  the  trade  of  merchandise  by  way  of  commis- 
sion there  evidently  applies  to  commission  merchants,  whose  business 
it  is  to  buy  and  sell  for  their  principals,  and  who  therefore  necessarily 
require  extensive  credit. 

AthertoHj  in  support  of  the  rule. — ^In  the  absence  of  a  notice  of  the 
defendant's  intention  to  dispute  it,  it  was  npt  incumbent  on  the  plaintiffs 
to  give  any  evidence  at  all  as  to  the  petitioning-creditor's  debt.  It  was 
not  competent  to  the  defendant  to  take  advantage  of  the  evidence  which 
was  given,  to  show  that  there  was  no  contemporaneous  trading.  Further, 
if  it  was  necessary  for  the  plaintiffs  to  give  any  evidence  of  a  petitioning- 
creditor's  debt,  they  did  give  such  evidence  conclusively  and  satisfactorily 
upon  the  face  of  the  proceedings.  And  there  is  this  additional  answer 
to  the  objection,  viz.,  that  there  was  a  sufficient  debt  to  sustain  the  fiat, 
due  to  a  third  person  during  the  whole  course  of  the  trading.  The  234th 
section  of  the  11  k  12  Vict.  c.  106,  in  express  terms  requires  the  party, 
if  he  means  to  dispute  the  petitioning-creditor's  debt,  the  trading,  or  the 
act  of  bankruptcy,  to  give  notice  of  his  intention  to  dispute  ''  some  and 
which  of  such  matters."  In  the  absence  of  a  notice  to  dispute  the 
petitioning-creditor's  debt,  the  defendant  says,  in  effect,  ^'  If  you  prove  a 
trading  that  is  sufficient  within  the  bankrupt  laws,  and  an  act  of  bank- 
ruptcy, I  will  admit  that  a  sufficient  debt  existed  and  shall  be  taken  as 
an  undeniable  fact."  Here,  the  plaintiffs  proved  a  trading  and  an  act 
of  bankruptcy.  Then,  the  defendant  objected  that  the  petitioning-creditor's 
debt  and  the  trading  were  not  co-existent.  It  may  be  conceded  that  the 
petitioning-creditor's  debt,  to  be  a  '*'good  one,  must  be  a  debt  con-  r^tcoA 
tracted  in  the  course  of  trading.  But,  by  abstaining  from  giving  *- 
notice  to  dispute  it,  the  defendant  admits  a  debt  sufficient  in  amount,  and  suf- 
ficient as  to  the  time  of  its  accruing,  to  sustain  the  fiat.  If  the  argument 
on  the  other  side  is  tenable,  a  notice  to  dispute  any  two  of  the  matters 
mentioned  in  the  section,  would  be  as  good  as  a  notice  to  dispute  the 
whole  three.  The  point  was  substantially  decided  in  Porter  v.  Walker, 
1  M.  &  G.  686  (E.  C.  L.  B.  vol.  89),  1  Scott,  N.  R.  686.  There,  in 
assumpsit  by  assignees,  for  money  had  and  received  to  their  use  after  the 
bankruptcy^  the  defendant  pleaded  non  assumpsit,  and  that  the  plaintiffs 
were  not  assignees,  and  gave  notice  to  dispute  the  act  of  bankruptcy  upon 
which  the  party  was  declared  a  bankrupt.  The  plaintiff  proved  an  act 
of  bankruptcy,  and  the  receipt  of  money  belonging  to  the  estate,  between 
the  act  of  bankruptcy  and  the  fiat :  and  it  was  held,  that,  in  the  absence 
of  proof  of  any  other  act  of  bankruptcy,  the  defendant,  by  giving  notice 
to  dispute  the  act  of  bankruptcy  only,  must  be  taken  to  have  admitted  a 
trading  and  a  petitioning-creditor's  debt  co-existent  with  the  act  of  bank- 
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raptcj  proved.  Tindal,  C.  J.,  in  giving  judgment,  there  said :  *'  Here 
notice  was  given  to  dispute  one  only  of  the  ingredients  of  the  bankmptqr. 
So  far  as  appears  to  us,  one  act  of  bankruptcy  only  had  been  committed 
If  therefore  we  were  to  hold  that  the  plaintiffs  were  bound,  under  this 
notice,  to  prove,  not  only  the  committing  of  an  act  of  bankruptcy,  but 
also  a  concurrent  petitioning-creditor's  debt,  we  should,  in  effect,  be  de- 
claring that  more  proof  was  required  than  is  required  by  the  statute. 
The  defendant,  by  not  giving  notice  to  dispute  the  petitioning-creditor*s 
debt,(a)  tacitly  admits  the  petitioning-creditor's  debt  and  the  trading, 
provided  an  act  of  bankruptcy  shall  be  proved."  [jBTiB. — If  nothing  had 
been  proved  about  the  debt,  it  may  be  that  the  defendant  would  have  been 
«^Q11  P^^^^^^^^  ^'^™  ^showing  that  the  debt  upon  which  the  fiat  pro- 
-^  ceeded  was  not  a  debt  existing  at  the  time  of  the  trading  proved. 
It  may  be  likened  to  the  case  of  a  vendor  who  is  not  bound  to  produce 
his  lessor's  title :  but,  if  he  produces  more  than  he  is  bound  to  produce, 
and  so  discloses  a  defect,  the  purchaser  may  take  advantage  of  it,  or  nay 
show  aliunde  that  the  title  is  not  a  good  one :  Shepherd  v,  Keatly,  1  C. 
M.  &;  R.  llT.f]  The  reason  for  putting  in  the  proceedings,  was  this : — 
The  act  of  bankruptcy  relied  on,  was,  the  execution  of  a  bill  of  sale.  To 
show  that  to  be  an  act  of  bankruptcy,  it  was  necessary  to  show  that  there 
were  creditors  to  be  delayed.  The  account  annexed  to  the  proof  had  no  date 
on  the  credit  side  since  December,  1851.  Upon  the  face  of  the  account, 
therefore,  the  whole  debt  of  500Z.  might  have  accrued  subsequently  to 
August,  1852.  As  to  the  trading, — no  doubt,  if  the  matter  were  so  clear 
as  it  is  contended  to  be  on  the  other  side,  the  court  would  not  send  the 
cause  down  again.  But  it  is  submitted  that  the  question  is  one  of  so 
much  importance,  and  so  far  from  being  free  from  reasonable  doubt,  that 
the  plaintiffs  ought  not  to  be  precluded  from  submitting  it  to  another 
jury.  There  was  evidence  that  Burgess  did  use  the  trade  of  mer- 
chandise "  by  way  of  commission."  It  is  said,  that,  to  constitute  the 
trade  of  merchandise,  there  must  be  a  buying  as  well  as  a  9eU%ng.  But 
the  words  *^  using  the  trade  of  merchandise"  are  qualified  by  the  words 
which  follow :  and  it  would  be  a  very  narrow  construction,  and  fraught 
with  mischief,  to  restrict  those  words  to  persons  who  by  way  of  commis- 
sion or  consignment  both  huy  and  %eU,  The  word  ^*  broker"  includes 
'<  pawnbrokers,"  who  do  not  buy  at  all.  The  point  is  at  all  events  one 
deserving  of  consideration.  Gur.  adv.  vult. 

Gresswell,  J.,  now  delivered  the  judgment  of  the  court : — 
^t'^o'\      '''This  was  an  action  by  the  assignees  of  a  bankrupt.    There 
'^^  was  a  notice  to  dispute  the  trading^  but  no  notice  to  dispute  the 
petitioning-creditor's  debt  or  the  act  of  bankruptcy. 

At  the  trial  before  Piatt,  B.,  the  affidavit  of  debt  on  which  the  adju- 
dication proceeded,  was  put  in  evidence ;  and  the  counsel  for  the  de- 

(a)  "And  the  trading.'' 
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fendant  cross-examined  a  witness,  and  extracted  from  him  certain  facts 
which,  as  he  contended,  disproved  the  petitioning-creditor's  debt. 

For  the  plaintiffs,  it  was  answered,  that,  as  no  notice  to  dispute  had 
been  given,  the  debt  was  admitted.  But  the  learned  judge  held,  that, 
as  the  petitioning-creditor's  debt  was  not  shown  to  have  existed  at  the 
time  of  the  alleged  trading,  the  plaintiffs  had  failed  to  establish  their 
title  to  sae ;  and  he  directed  a  nonsuit. 

In  the  course  of  the  trial,  it  appeared,  that,  at  the  time  of  the  alleged 
trading,  a  debt  sufficient  to  form  a  petitioning-creditor's  debt  was  due 
to  another  person. 

A  rule  nisi  was  granted  for  a  new  trial,  on  the  ground  of  misdirection, 
which  was  argued  on  a  former  day  in  this  term. 

An  attempt  was  made  to  sustain  the  nonsuit,  on  the  ground  that  no 
trading  was  proved :  but  the  nonsuit  did  not  proceed  on  that  ground. 

Whether  that  which  was  alleged  to  be  a  trading,  was  within  the 
statute  11  k  12  Vict.  o.  106,  or  not,  is  a  very  arguable  point.  We 
cannot,  therefore,  refuse  a  new  trial  on  that  ground :  and  the  decbion 
must  depend  upon  our  opinion  as  to  the  very  point  on  which  the  nonsuit 
proceeded. 

The  words  of  the  statute  11  k  12  Vict.  o.  106,  s.  284,  as  to  this 
point,  are  the  same  as  in  the  6  G.  4,  c.  16,  viz.  <<  that,  in  any  action, 
other  than  an  action  brought  by  the  assignees  for  any  debt  or  demand 
for  which  the  bankrupt  might  have  sustained  an  action  had  he  not 
*been  adjudged  bankrupt,  and  whether  at  the  suit  of  or  against  r^crqq 
the  assignees,  or  against  any  person  acting  under  the  warrant  of  '- 
the  court,  for  anything  done  under  such  warrant,  no  proof  shall  be 
required,  at  the  trial,  of  the  petitioning-creditor's  debt,  or  of  the  trading 
or  act  of  bankruptcy  respectively,  unless  the  other  party  in  such  action 
shall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue 
joined,  give  notice  in  writing  to  such  assignees  or  other  person  that  he 
intends  to  dispute  some  and  which  of  such  matters ;  and,  in  case  such 
notice  shall  have  been  given,  if  such  assignees  or  other  person  shall 
prove  the  matter  so  disputed,  or  the  other  party  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried  may  (if  he  think  fit)  grant 
a  certificate  of  such  proof  or  admission :  and  such  assignees  or  other 
person  shall  be  entitled  to  the  costs  occasioned  by  such  notice ;  and 
such  costs  shall,  if  such  assignees  or  other  person  shall  obtain  a  verdict, 
be  added  to  the  costs ;  and,  if  either  party  shall  obtain  a  verdict,  shall 
be  deducted  from  the  costs  which  such  other  party  would  otherwise  be 
entitled  to  receive  from  such  assignees  or  other  person." 

The  effect  of  these  words  was  considered  in  Porter  v.  Walker,  1  M. 
k  Gt.  686  (E.  G.  L.  B.  vol.  89),  1  Scott,  N.  B.  586.  That  was  an  action 
by  assignees  of  a  bankrupt,  for  money  had  and  received  after  the  bank* 
ruptetf.  Notice  was  given  to  dispute  the  act  of  bankruptcy.  The  plain- 
ti&  proved  an  act  of  bankruptcy  committed  before  the  receipt  of  the 
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money :  and  it  was  held,  that,  in  the  absence  of  anj  notice  to  dispute 
the  trading  or  petitioning-creditor's  debt,  the  defendant  mast  be  taken 
to  have  admitted  both  co-existent  with  the  act  of  bankraptcy  proved. 
So,  in  the  present  case,  assuming  a  trading  to  have  been  proved,  the 
defendant  must  be  taken  to  have  admitted  a  petitioning-creditor's  debt 
and  act  of  bankruptcy  co-existent  with  it. 

^f-QA-}  *'^^  argument  was  founded  on  the  observation  of  the  court 
^  that  such  presumption  must  be  made,  in  the  absence  of  proof  of 
any  other  act  of  bankruptcy.  In  that  case,  a  later  act  of  bankruptcy 
might  have  aided  the  defendant ;  for,  if  he  could  have  referred  the  ad- 
mission of  trading  and  petitioning-creditor's  debt  to  such  later  time, 
the  plaintiffs  might  not  have  been  able  to  show  that  the  money  which 
they  claimed  was  received  afterwards.  But,  if  the  defendant  in  this 
case  had  shown  a  trading  at  a  later  period,  and  could  have  referred  his 
admission  of  an  act  of  bankruptcy  and  petitioning-creditor's  debt  to 
that  period,  it  would  have  made  no  difference.  The  action  would  hare 
been  equally  maintainable.  It  appears  to  us,  therefore,  that  the  case 
of  Porter  v.  Walker  is  expressly  in  point. 

An  attempt  was  made  to  distinguish  it,  on  the  ground  that  the 
evidence  in  that  case  explained  the  affidavit  of  debt  on  which  the  adju- 
dication proceeded,  and  showed  that  no  such  debt  existed  at  the  time 
of  the  alleged  trading.  But  we  agree  with  the  opinion  expressed  in 
Macbeath  v.  Goates,  as  reported  in  12  J.  B.  Moore,  122  (E.  G.  L.  R. 
vol.  22),  that,  where  the  statute  says  that  no  evidence  shall  be  required, 
it  means  that  no  evidence  on  the  point  shall  be  admitted  on  either  side ; 
and  that  the  defendant  in  this  case,  not  having  given  notice,  could  not 
be  allowed  to  give  evidence,  or  to  contend  on  any  evidence  given,  thmt 
there  was  not  a  good  petitioning-creditor's  debt.  Rule  absolute. 


^.Q-^  *ROLIN  and  Another  v.  STEWARD,  Public  Officer  of  THE 
^^^J  EAST  OF  ENGLAND  BANK.    Matf  8. 

Substantial  dftoiftges  nuty  be  ncoTered  again^  a  banker  for  disbonoiiriAg  an  afioeptaaea  maA 
oheckfl  of  a  ctutomer,  there  being  sufficient  assets  in  bis  bands  at  the  time  to  meet  then. 

This  was  an  action  against  bankers,  at  the  suit  of  a  customer,  for 
dishonouring  a  bill  and  certain  checks,  at  a  time  when  they  had  in  their 
hands  sufficient  assets  of  his  to  meet  them. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs  were 
merchants  and  shipowners,  and  the  defendant  was  public  officer  of  a 
certain  company  carrying  on  the  trade  and  business  of  bankers  in  Eng* 
land  by  and  under  the  name,  style,  and  description  of  The  East  of 
England  Bank,  and  the  plaintiffs  were  customers  of  and  employed  the 
said  company  in  the  way  of  their  said  trade  and  business  of  bankers  as 
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aforesaid,  upon  (amongst  others)  the  terms  following,  that  is  to  say,  that 
thej,  the  said  company,  would,  by  and  through  the  agents  in  London  of 
the  said  company,  honour  and  pay  for  and  on  behalf  and  on  account  of  the 
plaintifTs,  out  of  any  cash  balance  of  and  payable  to  the  plaintiffs  that 
might  be  in  the  hands  of  the  said  company  as  such  bankers  as  aforesaid, 
any  bill  or  bills  of  exchange  which  might  be  accepted  by  the  plaintiffs 
payable  at  the  banking-house  or  place  of  business  in  London  of  the 
agents  in  London  of  the  said  company,  upon  the  same  being  duly  pre* 
sented  at  the  banking-house  or  place  of  business  for  payment  thereof 
by  the  person  or  persons  respectively  being  entitled  to  the  same,  and  to 
receive  the  moneys  therein  mentioned,  notice  having  been  given  by  or 
on  behalf  of  the  plaintiffs  to  the  said  company  for  payment  thereof  in 
sufficient  time  for  the  said  company  to  inform  their  said  London  agents 
thereof  previously  to  the  same  bill  ^becoming  due,  and  such  cash  r^s^-Q/^ 
balance  being  sufficient  for  that  purpose,  over  and  above  any  '- 
claim  or  lien  of  the  said  company  thereon,  and  independently  of  any 
right  which  the  said  company  might  have  to  retain  the  same,  or  any 
part  thereof*  in  their  hands,  and  such  cash  balance  having  been  in  their 
hands  a  sufficient  and  reasonable  time  to  enable  them  and  their  clerks 
<ind  servants  to  know  of  the  same  being  in  the  hands  of  the  said  com- 
pany, and  that  the  same  was  sufficient  for  the  purpose  of  paying  such 
bill  or  bills,  over  and  above  any  claim  or  lien  of  the  said  company 
chereon,  and  independently  of  any  right  that  the  said  company  might 
have  to  retain  the  same,  or  any  part  thereof,  in  their  hands :  That  one 
John  Gray  made  his  bill  of  exchange,  directed  to  the  plaintiffs,  and 
thereby  required  the  plaintiffs  to  pay  to  him  or  his  order  482.  three 
months  after  date,  and  the  plaintiffs  accepted  thq  said  bill,  and  thereby 
made  the  same  payable  at  The  London  and  Westminster  Bank,  Loth- 
bury,  who  then  and  at  the  time  the  said  bill  became  due  were  the  agents 
in  London  of  the  said  company :  That  afterwards,  and  when  the  said 
bill  of  exchange  became  due  and  payable,  the  said  bill  was  duly  pre- 
sented at  the  banking-house  and  place  of  business  of  the  London  and 
Westminster  Bank,  for  payment  thereof,  by  the  person  entitled  to  the 
same  and  to  receive  the  money  therein  mentioned ;  but  that  the  said 
company,  not  regarding  their  duty  as  such  bankers  as  aforesaid,  nor 
the  terms  upon  which  they  were  so  employed  by  the  plaintiffs  as  afore- 
said, did  not,  when  the  said  bill  of  exchange  was  so  presented  for  pay- 
ment as  aforesaid,  by  or  through  their  said  agents  in  London,  or  otherwise, 
honour  or  pay  the  said  bill,  and  dishonoured  and  wholly  refused  to  pay 
the  same,  although  they  the  said  company  then  had  in  their  hands  as 
such  bankers  as  aforesaid  a  cash  balance  of  and  belonging  to  the  plain- 
tiffs amounting  to  a  large  sum,  which  was  sufficient  for  the  purpose 
^of  paying  the  said  bill,  over  and  above  any  claim  or  lien  of  the  r^f-q*^ 
said  company  on  the  said  last-mentioned  sum  of  money,  and  in-  ^ 
dependently  of  any  right  which  the  said  company  had  to  retain  the 
VOL.  XIV. — 51  2  L  2 
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Bame,  or  any  part  thereof,  in  their  hands,  and  although  such  cash 
balance  had  then  been  in  the  hands  of  the  said  company  a  safficient  and 
reasonable  time  to  enable  them  and  their  clerks  and  servants  to  koow 
that  the  said  company  then  had  the  same  in  their  hands,  and  that  the 
same  was  safficient  to  pay  the  said  bill,  over  and  above  any  claim  or 
lien  that  the  said  company  then  had  on  the  said  snm  of  money,  and 
independently  of  any  right  that  the  said  company  then  had  to  retain 
the  same,  or  any  part  thereof,  in  their  hands,  and  although  notice  had 
been  given,  by  and  on  behalf  of  the  plaintiffs,  to  the  said  company,  for 
payment  of  the  said  bill,  in  sufficient  time  for  the  said  company  to 
inform  their  said  London  agents  thereof  previonsly  to  the  same  bill 
becoming  due :  by  means  and  in  consequence  of  which  said  premises 
notice  of  the  dishonour  of  the  said  bill  was  given  to  the  said  John  Gray, 
the  drawer  thereof,  and  by  means  and  in  consequence  thereof,  the 
plaintiffs  were  greatly  injured  in  their  credit  and  circumstances,  and 
were  suspected  by  the  said  John  Gray  and  other  persons  who  had  been 
and  were  in  the  habit  of  dealing  with  them  in  their  said  business,  to  be 
in  bad,  failing,  and  insolvent  circumstances. 

There  was  a  second  count,  in  similar  terms,  charging  the  defendants 
with  the  dishonour  of  three  checks,  amounting  in  the  whole  to  1112. 
148.,  drawn  by  the  plaintiffs  upon  the  company :  concluding  with  an 
allegation  of  special  damage. 

There  was  also  a  third  count  (upon  which,  however,  no  question 
arose),  for  not  discounting  the  plaintiffs'  promissory  note  for  9002.,  due 
on  the  28d  of  March,  1854,  pursuant  to  the  defendant's  promise  in  that 
behalf. 

i^f'qo-^      *The  defendant  pleaded  several  pleas,  traversing  every  mate- 
•^  rial  allegation  in  the  declaration :  but  there  was  no  plea  travers- 
ing the  presentment  of  the  bill  mentioned  in  the  first  count. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  last  Assises 
at  Norwich.  The  facts  which  appeared  in  evidence  were  as  follows : — 
The  plaintiffs  were  merchants  and  shipowners  carrying  on  business  at 
Lynn,  in  the  county  of  Norfolk.  The  defendant  was  the  registered 
public  officer  of  the  East  of  England  Bank,  who  had  a  branch  at  Lynn, 
of  which  one  Wilson  was  the  manager.  The  plaintiffs  were  customers 
at  this  branch.  The  state  of  the  account  between  the  plaintiffs  and  the 
bank,  at  the  time  of  the  transaction  complained  of,  as  appeared  by  the 
pass-book,  which  was  made  up  to  the  4th  of  February,  1854,  was  as 
follows: — On  the  debit  side,  the  total  amount  was  9S887.  10#.  1<I.,  on 
the  uredit  side  9864Z.  16#.  9d., — leaving  a  balance  in  the  plaintiffs' 
favour  of  476i.  6#.  Id. 

This  balance  was  arrived  at  in  part  by  the  note  for  900/.,  which  was 
entered  ^^in  full"  in  the  pass-book,  but  which  the  manager  (who  was 
called  as  a  witness  on  the  part  of  the  defendant)  said  the  bank  had  not 
agreed  to  treat  as  cash.    Upon  this  point,  however,  the  jury  found  that 
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the  ftgreement  was,  that  the  9002.  should  be  treated  as  an  immediate 
ayailable  credit  ia  the  plaintiffs'  favour. 

It  was  further  proved,  on  the  part  of  the  defendant,  that,  when  the 
pass-book  was  returned  to  the  plaintiffs  on  the  4th  of  February,  they 
were  informed  by  the  manager  that  they  must  arrange  with  the  bank 
if  they  desired  any  more  checks  to  be  paid ;  that,  on  the  same  day, 
they  wrote  to  the  manager  a  letter  of  remonstrance,  and  afterwards,  on 
the  6th  and  7th,  drew  upon  the  bank  three  checks,  to  the  amount  of 
1112.  138.,  which  were  presented  on  the  9th,  and  dishonoured.  And, 
on  the  6th,  the  bank  had  notice  that  the  plaintiffs'  acceptance  *in  r«^qq 
favour  of  Qray,  for  482.,  payable  at  the  London  and  Westmin-  '- 
Bter  Bank,  would  become  due  on  the  18th.  The  action  was  brought 
for  the  non-payment  of  these  three  checks  and  the  bill, — the  writ  being 
issued  on  the  ISth  of  Febmary. 

There  was  no  evidence  given  that  the  plaintiffs  had  sustained  any 
special  damage. 

His  lordship,  in  leaving  the  case  to  the  jury,  told  them  that  they 
ought  not  to  limit  their  verdict  to  nominal  damages,  but  should  give  the 
plaintiffs  such  temperate  damages  as  they  should  judge  to  be  a  reasona- 
ble compensation  for  the  injury  they  must  have  sustained  from  the  dis- 
honour of  their  checks. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  5002. 

It  was  objected,  on  the  part  of  the  defendant,  that,  inasmuch  as  the 
dishonour  of  the  bill  and  the  issuing  of  the  writ  took  place  on  the  same 
day,  it  was  incumbent  on  the  plaintiffs  to  show  which  was  prior  in  point 
of  time.  The  Lord  Chief  Justice,  however,  overruled  the  objection, 
observing  that  there  was  no  plea  to  raise  it. 

WSleSy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  also  on  the  ground  that  the 
damages  were  excessive. — It  was  incumbent  on  the  plaintiffs  to  show 
that  the  cause  of  action  was  complete  at  the  time  the  writ  issued :  Gas- 
triqne  v.-  Bernardo,  6  Q.  B.  498  (E.  G.  L.  R.  vol.  51).  In  that  case. 
Lord  Denman  says, — ««The  rule  of  law  is,  that,  where  there  is  a  doubt 
which  of  two  occurrences  took  place  first,  the  party  who  is  to  act  upon 
the  assumption  that  they  took  place  in  a  particular  order,  is  to  make 
the  inquiry.  That  is  founded  on  reason.  An  opposite  rule  would  jus- 
tify a  party  in  suing  where  he  had  not  ascertained  his  right.  It  follows 
that  the  plaintiff  in  this  case  has  taken  upon  himself  to  show  that  a  right 
of  action  existed  before  he  ^commenced  his  suit :  and,  not  having  r«/»n/x 
done  this,  he  must  fail."  This  objection  was  met  at  the  trial  by  a  ^ 
remark  from  the  Lord  Chief  Justice  that  there  was  no  plea  denying  the 
presentment  of  the  bill.  It  is,  however,  submitted  that  it  arises  upon 
«<not  guilty."  [Jbrvis,  C.  J. — ^No  doubt,  if  you  proved  that  the  issu* 
ing  of  the  writ  preceded  the  presentment,  that  would  be  good  under  net 
guilty.]    Then,  as  to  the  diunages,— no  special  damage  having  be^n 
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proved  to  have  resulted  to  the  plaintiffs  from  the  dishonoar  of  the 
checks  and  bill,  the  defendants,  though  liable  for  their  breach  of  eon- 
tract,  were  only  liable  for  nominal  damages :  Marzetti  v.  Williams,  1  B. 
&  Ad.  415  (E.  G.  L.  R.  vol.  20).  [Jeryis,  C.  J.— That  would  depend 
upon  the  circumstances.]  In  the  absence  of  any  proof  of  actual  dam- 
age, and  iu  the  absence  of  all  pretence  for  imputing  to  the  defendants 
malicious  motives,  the  plaintiffs  clearly  are  not  entitled  to  more  than 
nominal  damages :  Hadley  v.  Baxendale,  9  Ezch.  841.t  The  damages 
are  at  all  events  excessive. 

Bylea,  Serjt.,  O'MalUy  and  Worlledge^  now  showed  cause. — The  Lord 
Chief  Justice  was  right  in  telling  the  jury  not  to  limit  themselves  to 
nominal  damages.  The  case  of  Marzetti  v.  Williams,  so  far  from  being 
an  authority  against  the  plaintiffs  upon  this  point,  is  directly  in  their 
favour.  There  was  evidence  there  to  show  that  the  plaintiff  had  not 
sustained  any  injury  from  the  banker's  mistake :  and  Lord  Tenterden 
said :  <<  I  cannot  forbear  to  observe  that  it  is  a  discredit  to  a  person, 
and  therefore  injurious  in  fact,  to  have  a  draft  refused  payment  far  so 
small  a  sum,  for,  it  shows  that  the  banker  had  very  little  confidence  in 
the  customer.  It  is  an  act  particularly  calculated  to  be  injurious  to  a 
person  in  trade."  The  dishonour  of  a  bill  for  so  small  a  sum  as  482., 
and  of  three  small  checks,  was  calculated  grievously  to  injure  the 
♦8011  P^^^^^^^^i  being  persons  in  trade,  in  their  credit  and  ^character. 
^  And  the  damages  awarded  by  the  jury  were  not,  under  the  cir- 
cumstances, too  large.  In  actions  for  torts,  the  courts  are  peculiarly 
indisposed  to  interfere  with  the  verdict  of  the  jury :  Williams  v.  Cnrrie, 
1  G.  B.  841  (E.  C.  L.  R.  vol.  50).  There,  a  landlord  having  caused 
considerable  injury  to  the  crops  of  his  tenant  by  selling,  felling,  and 
removing  timber,  without  applying  for  leave  to  enter,  and  the  jury  hav- 
ing assessed  the  damages  at  8002.,  the  court  refused  to  interfere,  although 
the  net  value  of  the  entire  crops  did  not  exceed  2002.  And  Coltman, 
J.,  said :  («I  must  confess  I  think  the  jury  took  a  somewhat  exaggera- 
ted view  of  the  damage  sustained  by  the  plaintiff  in  this  case.  Still, 
acting  upon  the  principle  laid  down  by  De  Grey,  G.  J.,  in  Sharp  v. 
Brice,  2  W.  Blac.  942,  we  must  allow  the  jury  a  greater  degree  of  lati- 
tude in  an  action  of  this  sort  than  would  be  proper  in  a  case  of  contract. 
If  2002.  damages  had  been  given  in  the  whole,  I  should  not  have  thought 
it  unreasonable ;  and  therefore  I  do  not  think  an  excess  of  1002.  ought 
to  induce  us  to  take  away  from  the  jury  a  prerogative  that  the  consti- 
tution has  invested  them  with."  So,  in  Greed  v.  Fisher,  9  Exch.  472,t 
where  8002.  damages  were  given  for  an  assault  and  battery,  Pollock, 
G.  B.,  said:  <(  Although  the  damages  were  such  as  in  our  private  judg- 
ment we  might  think  more  than  the  occasion  called  for,  still,  in  con- 
sidering what  we  might  probably  have  given,  and  comparing  them  with 
what  the  jury  have  awarded,  there  is  not  so  wide  a  difference  between 
the  two  as  to  satisfy  us  that  the  jury  either  were  actuated  [by  improper 
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motiTes],  or  that  they  proceeded  upon  some  wrong  principle.  Under 
these  circamstances,  bearing  in  mind  that  it  is  the  peculiar  province  of 
the  jury  to  assess  the  damages,  and  that  the  court  ought  not  to  inter- 
fere, unless  it  be  rery  manifest  that  the  jury  have  so  misconducted 
themselves,  we  think  that  we  cannot  disturb  the  verdict."  Even  assu- 
ming *thi8  to  be  an  action  founded  upon  contract,  or  compounded  r«/>An 
of  contract  and  tort,  it  would  be  unjust  to  deprive  the  plaintiffs  ^ 
of  substantial  damages,  seeing  that  injury  may  still  result  to  them  from 
the  wrongful  act  of  the  defendants,  and  for  that  they  are  without  remedy, 
inasmuch  as  the  recovery  in  this  action  would  be  a  bar  to  any  future 
action  for  further  and  special  damage :  Fetter  v.  Beal,  1  Lord  Raym. 
339, 1  Mod.  642,  1  Salk.  11 ;  Howell  v.  Toung,  5  B.  &  G.  259  (E.  G. 
L.  R.  vol.  11),  8  D.  4;  R.  14  (E.  C.  L.  R.  vol.  16),  2  G.  &  P.  238  (E. 
G.  L.  R.  vol.  12).  Fetter  t^.  Beal  is  an  exceedingly  strong  case :  it  was 
there  held,  that  a  recovery  in  an  action  for  an  assault  and  battery  is  a 
bar  to  an  action  for  subsequent  loss,  in  consequence  of  the  battery,  of 
a  part  of  the  skull :  And,  per  tot.  Gur.,  «  The  jury  in  the  former  action 
considered  the  nature  of  the  wound,  and  gave  damages  for  all  the  dam- 
ages that  it  had  done  to  the  plaintiff;  and  therefore  a  recovery  in  the 
said  action  is  good  here.  And  it  is  the  plaintiff's  fault,  for,  if  he  had 
not  been  so  hasty,  he  might  have  been  satisfied  for  this  loss  of  the  skull 
also."  Then,  the  presentment  and  dishonour  of  the  bill  being  admit- 
ted upon  the  record,  it  was  not  competent  to  the  defendants  to  object 
that  they  took  place  before  the  commencement  of  the  action.  If  the 
objection  had  been  persisted  in,  it  might  have  been  met  by  evidence  at 
the  time,  and  therefore  it  is  not  now  open  to  the  defendants, — per 
Manle,  J.,  Doe  d.  Kinglake  v.  Beviss,  7  G.  B.  508  (E.  G.  L.  R.  vol.  62). 
WUUi  and  Couehj  in  support  of  the  rule. — The  main  question  here 
is,  as  to  the  amount  of  the  damages.  This  is  a  case  of  e<yntracty  and 
not  of  iart:  it  was  so  treated  in  Marzetti  v.  Williams,  1  B.  and  Ad.  415 
(E.  C.  L.  R.  vol.  20).  Lord  Tenterden  there  said :  *<  In  this  case,  a 
plaintiff  might,  for  the  breach  of  that  contract,  have  declared  in  as- 
sumpsit. So,  in  Burnett  v.  Lynch,  5  B.  &  G.  589,  8  D.  &  R.  368,  the 
plaintiff  might  have  declared  as  for  breach  of  a  contract.  It  is  imma- 
terial in  such  a  case  ^whether  the  action  in  form  be  in  tort  or  in  r^gAo 
assumpsit.  It  is  substantially  founded  on  a  contract ;  and  the  ^ 
plaintiff,  though  he  may  not  have  sustained  a  damage  in  fact,  is  entitled 
to  recover  nominal  damage.**  And,  after  observing  upon  the  injurious 
consequences  which  might  arise  to  the  plaintiff  in  such  a  case,  he  says, — 
-« My  judgment,  in  this  case,  however,  proceeds  on  the  ground  that  the 
action  is  founded  on  a  contract  between  the  plaintiff  and  the  bankers, 
that  the  latter,  whenever  they  should  have  money  in  their  hands  belong- 
ing to  the  plaintiff,  or  within  a  reasonable  time  after  they  should  have 
received  such  money,  would  pay  his  checks ;  and,  there  having  been 
a  breach  of  such  contract,  the  plaintiff  is  entitled  to  recover  nominal 
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damages."    [Williams,  J. — In  that  case,  the  check  was  paid  on  the 
following  day  ;  and  that  may  account  for  the  shilling  damages.]     There 
was  no  malice  suggested  here  on  the  part  of  the  manager  of  the  hank ; 
but  a  mere  blunder.     Day,  who  was  the  manager  at  the  Swaffham 
branch,  and  who  was  in  the  habit  of  going  occasionally  to  Lynn  to 
superintend  the  business  there,  had  agreed  that  the  9007.  note  should 
be  discounted ;  but  this  was  unknown  to  Wilson,  the  manager  of  the 
Lynn  branch.     And  there  was  no  attempt  to  prove  special  damage : 
not  one  of  the  persons  named  in  the  declaration  was  called  to  show  that 
the  plaintiffs  had  sustained  any  injury  from  the  dishonour  of  their  cheeks 
and  bill.    [Williams,  J. — In  the  case  of  slander  of  a  person  in  the 
way  of  his  trade,  the  fact  of  his  being  in  trade  stands  in  the  place  of 
special  damage.]     In  Sedgwick  on  Damages,  2d  edit.  p.  47,  it  is  said, 
that  <<  wherever  the  breach  of  an  agreement  or  the  invasion  of  a  right 
is  established,  the  English  law  infers  some  damage  to  the  plaintiff;  and, 
if  no  evidence  is  given  of  any  particular  amount  of  loss,  it  declares  the 
right  by  awarding  what  it  terms  nominal  damages."    Again,  p.  5T, — 
*({(Mr\  '^  ^^  ^^^  already  been  stated  that  the  law  does  not  aim  at  *eom- 
^  plete  compensation  for  the  injury  sustained ;  that  it  seeks  rather 
to  divide  than  to  satisfy  the  loss ;  and  that,  in  cases  of  contract,  as 
well  as  of  tort,  where  no  question  arises  of  fraud,  malice,  or  oppression, 
the  direct  pecuniary  damage,  with  the  costs  of  the  litigation,  form  the 
measure  of  relief.     In  other  words,  the  law  refuses  to  take  into  consi- 
deration any  damages  remotely  resulting  from  the  act  complained  of. 
This  proposition,  or  one  correlative  to  it,  is  expressed  in  the  maxim 
« Causa  proxima,  non  remota,  spectatur  ;*  or,  in  the  language  of  Lord 
Bacon, — <  It  were  infinite  for  the  law  to  judge  the  causes  of,  and  their 
impulsion  one  on  another.     Therefore,  it  contenteth  itself  with  the 
immediate  cause,  and  judgeth  of  acts  by  that,  without  looking  to  any 
further  degree :'  Maxims  of  the  Law,  Reg.  1.    This  general  principle 
pervades  the  Civil  as  well  as  the  common  law,  and  applies  equally  to 
cases  of  breach  of  contract,  and  of  violation  of  duty;  to  all  cases,  in 
short,  where  no  complaint  is  made  of  any  deliberate  intention  to  injure. 
In  these  latter  cases,  wo  have  seen  that  ottr  law  does  not  pause  at  the 
line  of  mere  compensation,  but  proceeds  to  punish  the  offender."     The 
rule  is  thus  laid  down  in  Archbold's  Practice,  10th  edit.  1826, — «'  In 
actions  ex  delicto,  such  as  actions  for  trespass, — Benson  v.  Frederick, 
8  Burr.  1845,  Ducker  t;.  Wood,  1 T.  R.  277,  Merest  v.  Harvey,  5  Taunt. 
442  (E.  C.  L.  R.  vol.  1),  1  Marsh.  189  (E.  C.  L.  R.  ^ol.  4),  Lockley  r. 
Pye,  8  M.  &  W.  133,t — for  diverting  a  watercourse, — ^Pleydell  v.  The 
Earl  of  Dorchester,  7  T.  R.  529, 1  Chitt.  R.  729  (a),  (E.  C.  L.  R.  vol. 
18), — for  criminal  conversation, — Duberley  v.  Gunning,  4  T.  R.  651, 
Wilford  V,  Berkeley,  1  Burr.  609, — ^seduction, — Irwin  v.  Dearman,  11 
East,  23,  Tullidge  v.  Wade,  8  Wils.  18, — battery, — Jones  v.  Sparrow, 
5  T.  R.  257,  Grey  v.  Grant,  2  Wils.  252,— false  imprisonment,— Huckl^ 
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t.  Money,  2  Wile.  205,  Leeman  v.  Allen,  2  Wils.  160,  Beardmore  v. 
Carrington,  2  Wils.  244,  Edgell  v.  Francis,  1  Scott,  N.  R.  118,— or  other 
personal  torts, — *Fabriga8  v.  Mostyn,  2  W.  Bla.  929,  Gilbert  v.  p^^/v^ 
Burtcnshaw,  Oowp.  230,  Bland  v.  Bland,  1  Har.  &  W.  167,— mali-  •- 
cions  prosecntion, — Leith  v.  Pope,  2  W.  Blac.  1827,  Norris  v,  Tyler,  1 
Gowp.  87, — slander, — Smith  v.  Brampston,  2  Salk.  644, — or  the  like, — 
where  there  is  no  certain  measare  of  damages, — ^Bennett  v.  Alcott,  2 
T.  R.  166,  Day  v.  HoUoway,  1  Jurist,  794, — a  new  trial  is  seldom 
granted  on  this  aeeount,  unless  the  damages  are  outrageous, — Price  v. 
Severne,  7  Bingh.  816,  5  M.  &  P.  125,  Sharpe  v.  Brice,  2  W.  Blac.  942, 
Leith  V.  Pope,  2  W.  Blac.  1827,  Pleydell  v.  The  Earl  of  Dorchester,  7 
T.  R.  529,  Bruce  v.  Rawlins,  8  Wils.  61, — or  the  court  is  satisfied  that 
the  jury  acted  under  the  influence  of  undue  motires  or  of  gross  error 
or  misconception, — Chambers  v,  Gaulfield,  6  East,  244,  Edgell  v.  Fran- 
cis, 1  Scott,  N.  R.  118."  [Williams,  J. — Suppose  the  plaintiiT  were  a 
trader,  and  the  defendant  said  of  him  that  his  checks  had  been  disho- 
noured,— ^would  that  be  actionable  ?]  Doubtless  it  would.  But  that  is  a 
totally  different  case  from  the  present.  The  character  of  the  transac- 
tion here  was  essentially  one  of  contract. 

Crbsswell,  J.(a) — I  am  of  opinion,  that,  as  far  as  the  application 
in  this  case  depends  upon  the  ground  of  misdirection,  the  rule  must  be 
discharged.  It  appears  to  me  that  the  direction  of  my  Lord  Campbell 
was  perfectly  right.  He  told  the  jury  that  they  ought  to  give,  not 
nominal,  nor  excessive,  but  reasonable  and  temperate  damages.  I  think 
the  case  of  Maraetti  v,  Williams  goes  the  full  length  of  justifying  that 
direction.  The  declaration  in  that  case  was  substantially  the  same  as 
the  declaration  here.  It  appeared  at  the  trial,  that  the  bankers,  at  the 
time  the  plaintiff's  check  was  presented  and  dishonoured,  had  ample 
funds  of  the  plaintiff's  in  their  *hands  to  meet  it,  and  that  the  r^cgA^ 
non-payment  arose  from  some  inadvertence  of  their  clerk ;  and  ^ 
that  the  check  was  again  presented  on  the  following  morning,  and  paid. 
The  report  does  not  show  what  the  direction  to  the  jury  was  on  the 
subject  of  damages :  but  it  seems  to  have  been  taken  for  granted  that 
the  plaintiff  had  sustained  no  actual  damage.  On  the  argument  of  the 
role  for  a  new  trial,  the  counsel  for  the  defendants  contended  that  the 
action  was  in  tort,  and  therefore  not  sustainable  without  showing  actual 
damage.  Lord  Tenterden,  in  giving  judgment, — after  stating  that  the 
action  was  in  reality  founded  on  contract, — ^says :  <(  In  this  case  a 
plaintiff  might,  for  the  breach  of  that  contract,  have  declared  in  assump- 
sit. So,  in  Burnett  v.  Lynch,  5  B.  &  C.  689  (E.  C.  L.  R.  vol.  11),  8 
D.  &  R.  868  (£.  C.  L.  R.  vol.  16),  the  plaintiff  might  have  declared  as 
for  a  breach  of  a  contract.  If  is  immaterial  in  such  a  case  whether  the 
action  in  form  be^n  tort  or  in  assumpsit.  It  is  substantially  founded 
on  a  contract;  and  the  plaintiff,  though  he  may  not  have  sustained  a 

(o)  Jenris,  0.  J.,  wu  absent 
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damage  in  fact,  is  entitled  to  recover  nominal  damages.*'  His  lordsliip 
is  there  combating  the  argument  that  tort  could  not  be  maintained 
without  some  proof  of  actual  damage.  «« At  the  same  time,"  be  con- 
tinues, <<  I  cannot  forbear  to  observe  that  it  is  a  discredit  to  a  person, 
and  therefore  injurious  in  fact,  to  have  a  draft  refused  payment  for  so 
small  a  sum ;  for,  it  shows  that  the  banker  had  very  little  confidence 
in  the  customer.  It  is  an  act  particularly  calculated  to  be  injurious  to 
a  person  in  trade."  His  lordship,  therefore,  assumes  aa  a  thing  not  to 
be  disputed,  that  a  breach  of  contract  of  this  sort  must  of  necessity  be 
injurious  to  a  person  in  trade ;  and,  if  so,  the  jury  might  properly 
take  that  into  consideration,  and  give  damages  accordingly.  And 
Taunton,  J.,  in  his  judgment,  after  referring  to  one  or  two  cases,  says, 
— («Here,  independently  of  other  considerations,  the  credit  of  the 
*(l(\71  P^'^^'^^^^  ^^  likely  to  be  injured  by  the  refusal  of  *the  defend- 
^  ants  to  pay  the  check :  and  as  it  was  the  duty  of  the  defendants 
to  pay  the  check  when  it  was  presented,  and  that  duty  was  not  per- 
formedy  I  think  the  plaintiiT,  who  had  a  right  to  its  being  performed, 
is  entitled  to  recover  nominal  damages."  Why  7  Because  the  jory 
had  a  right  to  assume  that  it  would  be  to  some  extent  injurious: 
and,  if  so,  it  was  for  them  to  say  to  what  extent.  For  these  res- 
sons,  I  am  of  opinion  that  the  direction  of  Lord  Campbell  to  the  jury 
was  right. 

As  to  the  amount  of  damages, — that  is  a  question  which  it  is  always 
extremely  difficult  for  the  court  to  deal  with.  But,  inasmuch  as  we  are 
disposed  to  think  that  the  jury  have  under  the  circumstances  awarded 
the  plaintiff  a  very  large  sum,  the  counsel  may  possibly  relieve  us  from 
giving  any  ultimate  opinion  as  to  the  extent  to  which  the  verdict  ought 
to  be  reduced.  That  part  of  the  rule,  therefore,  may  remain  open  for 
the  present. 

Williams,  J. — ^I  am  entirely  of  the  same  opinion.  As  to  the  alleged 
misdirection,  I  think  it  cannot  be  denied,  that,  if  one  who  is  not  a 
trader  were  to  bring  an  action  against  a  banker  for  dishonouring  a 
check  at  a  time  when  he  had  funds  of  the  customer's  in  his  hands  suffi- 
cient to  meet  it,  and  special  damage  were  alleged  and  proved,  the  plain- 
tiff would  be  entitled  to  recover  substantial  damages.  And,  when  it  is 
alleged  and  proved  that  the  plaintiff  is  a  trader,  I  think  it  is  equally 
clear  that  the  jury,  in  estimating  the  damages,  may  take  into  their  con- 
sideration the  natural  and  necessary  consequences  which  must  result  to 
the  plaintiff  from  the  defendant's  breach  of  contract :  just  as  in  the 
case  of  an  action  for  a  slander  of  a  person  in  the  way  of  his  trade,  or 
in  the  case  of  an  imputation  of  insolvency  on  a  trader,  the  action  lies 
without  proof  of  special  damage.  I  think,  therefore,  the  direction  was 
*R0R1  ^^S^^*  ^  ^^^^  agree  with  *my  Brother  Gresswefl  in  thinking  that 
^  the  amount  of  the  damages  requires  further  consideration. 

Crowder,  J. — I  am  of  the  same  opinion.     The  JUord  Chief  Justice 
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was  not  bound  to  tell  the  jary  that  thej  must  limit  their  verdict  to 
nominal  damages.  I  think  this  was  peculiarly  a  case  in  which  the  jury 
were  called  upon  to  exercise  their  judgment  as  to  the  amount  of  injury 
the  plaintiffs  were  likely  to  sustain  from  the  conduct  imputed  to  the 
bankers.  But,  at  the  same  time,  I  cannot  help  feeling  that  the  sum  at 
which  they  haVe  estimated  it  was  very  high,  and  that  the  case  in  that 
respect  required  re-eonsideration. 

The  parties  ultimately  agreed  that  the  verdict  should  be  reduced  to 
2002.  Rule  accordingly. 


CHARNLET,  Executor  of  SMITH,  deceased,  v.  QRUNDT. 

April  20. 

Upon  ao  intie  on  a  plea  that  the  defendant  did  not  make  the  note  declared  on,  it  appearing  that 
the  note  is  lost,  eeoondary  eridenee  may  be  given  of  ite  oontenta, — and  this  whether  the  note 
be  negotiable  or  noL 

And,  9emblef  that  a  special  plea  alleging  the  loss  of  the  note,  would  afford  no  defence  in  the  case 
of  a  ncn-negotiabte  note. 

Hdd»  also,  that  a  plea  stating  that  the  note  had  been  destroyed,  pnrsnant  to  an  agreement 
between  the  maker  and  the  plaintiff's  testator,  to  whom  it  was  given,  could  not,  by  rejecting 
the  allegations  as  to  the  agreement,  be  treated  as  a  plea  setting  up  the  loss  of  the  note. 

As  to  the  power  of  the  eoart  to  allow  an  amendment  after  trial,  iy  adding  a  plea, — Quixrtf 

This  was  an  action  by  the  executor  of  the  payee  against  the  maker 
of  a  promissory  note  for  20002.,  payable  to  the  testator  by  instalments. 
The  plaintiff  claimed  10002. 

The  defendant  pleaded,  amongst  other  pleas,  that  he  did  not  make 
the  note  in  manner  and  form^is  alleged ;  whereupon  the  defendant  took 
issue. 

*At  the  trial  before  Cresswell,  J.,  at  the  last  Assizes  at  Liver-  r^^r^q 
pool,  the  plaintiff's  council  in  his  opening  stated  that  the  note  was  ^ 
lost ;  and  he  put  in  a  bill  in  chancery,  with  the  defendant's  answer  thereto, 
for  the  purpose  of  showing  the  admission  of  the  latter  to  that  effect. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiff  was 
not  entitled  to  recover  upon  the  note,  without  producing  it ;  and  for  this 
Hansard  v.  Robinson,  7  B.  &  G.  90  (E.  G.  L.  R.  vol.  14),  9  D.  &  R.  860 
(E.  C.  L.  R.  vol.  22),  was  relied  upon. 

For  the  plaintiff  it  was  insisted  that  the  necessity  for  the  production 
of  the  bill  or  note  was  limited  to  the  case  of  a  negotiable  security :  and, 
the  learned  judge  being  of  this  opinion,  and  that  secondary  evidence  might 
be  given  of  the  contents  of  the  note,  a  verdict  was  found  for  the  plaintiff 
for  the  sum  claimed. 

Knotcles  (with  whom  was  Millward)  now  moved  for  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  upon  the  first  issue,  or  for  a  new  trial. — The 
question  is,  whether,  in  an  action  upon  a  note  or  bill  which  is  not  nego- 
tiable, the  plaintiff  can  recover  without  producing  the  instrument.  [JsRViS, 
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C.  J. — There  are  two  questions, — ^first,  whether  the  non-prodaction  of 
the  note  is  an  an8wer,-^secondly,  whether  the  defence  arises  upon  a  plea 
that  the  defendant  did  not  make  the  note.]  In  Hansard  v.  Robinaon, 
Lord  Tenterden  said :  ^^  The  general  rule  of  the  English  law  does  not 
allow  a  sait  by  the  assignee  of  a  chose  in  action.  The  custom  of  mer- 
chants, considered  as  part  of  the  law,  famishes  in  this  case  an  exception 
to  the  general  rule.  What,  then,  is  the  costom  in  this  respect?  It  is, 
that  the  owner  of  the  bill  shall  present  the  instrument,  at  its  maturity, 
to  the  acceptor,  demand  payment  of  its  amount,  and  upon  the  receipt  of 
the  money  deliver  up  the  bill.  The  acceptor  paying  the  bill  has  a  right 
to  the  possession  of  the  instrument  for  his  own  security,  and  as  his  voucher 
*f)1 01  ^^^  discharge  pro  tanto  *in  his  account  with  the  drawer.     If,  upon 

■^  an  offer  of  payment,  the  holder  should  refuse  to  deliver  up  the 
bill,  can  it  be  doubted  that  tlie  acceptor  might  retract  his  offer  or  retain 
his  money  ?  And,  if  this  be  the  right  of  an  acceptor  ready  to  pay  at  the 
maturity  of  the  bill,  must  not  his  right  remain  the  same,  if,  though  not 
ready  at  that  time,  he  is  ready  afterwards  ?  and,  can  his  right  be  varied 
if  the  payment  is  to  be  made  under  a  compulsory  process  of  law  ?  The 
foundation  of  his  right,  his  own  security,  his  discharge  towards  the  drawer, 
remain  unchanged.  As  far  as  regards  his  voucher  and  discharge  toward 
the  drawer,  it  will  be  the  same  whether  the  instrument  has  been  destroyed 
or  mislaid.  With  respect  to  his  own  security  against  a  demand  by 
another  holder,  there  may  be  a  difference.  But,  how  is  he  to  be  assured 
of  the  fact  either  of  the  loss  or  destruction  of  the  bill  ?  Is  he  to  rely 
upon  the  assertion  of  the  holder,  or  to  defend  an  action  at  the  peril  of 
costs  ?  And,  if  the  bill  should  afterwards  appear,  and  a  suit  be  broaght 
against  him  by  another  holder, — a  fact  not  absolutely  improbable  in  the 
case  of  a  lost  bill, — is  he  to  seek  for  the  witnesses  to  prove  the  loss,  and 
to  prove  that  the  new  plaintiff  must  have  obtained  it  after  it  became  due? 
Has  the  holder  a  right,  by  his  own  negligence  or  misfortune,  to  cast  this 
burden  upon  the  acceptor,  even  as  a  punishment  for  not  discharging  the 
bill  on  the  day  it  became  due  ?  We  think  the  custom  of  merchants  does  not 
authorize  us  to  say  that  this  is  the  law ;  Is  the  holder,  then  without  remedy  ? 
Not  wholly  so.  He  may  tender  sufficient  indemnity  to  the  acceptor,(a}  and, 
if  it  be  refused,  he  may  enforce  payment  thereupon  in  a  court  of  equity, 
^nd  this  is  agreeable  to  the  mercantile  law  of  other  countries.  In  the 
modern  Codede  Commerce  of  France,  Liv.  1,  tit.  9,  art.  151,  152,  this  is 
(I'Rill  *di8tiQC^V  provided.     And  this  provision  is  not  new  in  the  law 

^  of  that  country,  but  is  found  also  in  the  Ordonnances  de  Com- 
merce of  Louis  XIY.  tit.  5,  art.  19."  That  case  was  supposed  in  Wain 
V.  Bailey,  10  Ad.  &  E.  616  (E.  C.  L.  R.  vol.  87),  2  P.  &  D.  507,  not  to 
apply  to  notes  or  bills  which  are  not  negotiable :  but  much  of  the  judg- 
ment of  Lord  Tenterden  is  equally  applicable  to  non-negotiable  as  to 
negotiable  bills  or  notes.     In  Wain  v.  Bailey,  the  plea  was  addressed  to 

(a)  See  9  A  10  W.  Z,  c.  17,  ■.  S. 
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the  time  when  the  note  became  due :  and  Patteson,  J.,  in  the  coarse  of 
the  argnmenty  speaking  of  Hansard  v.  Robinson,  says, — <«  It  only  shows 
that  the  holder  cannot  recover  on  a  lost  note ;  it  was  not  decided  that 
he  could  not  have  recovered  if  he  had  found  it."  In  Ramuz  v.  Crowe, 
1  Exch.  167,t  where  it  was  held  that  the  payee  of  a  negotiable  bill  of 
exchange,  having  lost  it,  cannot,  without  producing  it,  maintain  an 
action  for  the  recovery  of  its  amount  against  the  acceptor,  upon  its 
arriving  at  maturity,  Piatt,  B.,  delivering  the  judgment  of  the  court, 
says :  "  On  the  part  of  the  defendant,  it  was  contended,  according  to 
the  doctrine  laid  down  by  the  Court  of  King's  Bench  in  Hansard  v, 
Robinson,  that,  by  the  custom  of  merchants,  the  holder  of  a  bill  should 
present  the  instrument  at  its  maturity  to  the  acceptor,  demand  payment 
of  its  amount,  and  upon  receipt  of  the  money  deliver  up  the  bill ;  that 
the  acceptor  paying  the  bill  has  a  right  to  the  possession  of  the  instru- 
ment for  his  own  security,  and  as  his  voucher  and  discharge  pro  tanto 
in  his  account  with  the  drawer ;  that,  to  one  who  should  refuse  or  be 
unable  to  deliver  up  the  bill,  the  acceptor  is  not  bound  to  pay  the  sum 
therein  specified.  The  plaintiff,  admitting  the  general  rule  of  law, 
sought  to  except  from  its  operation  cases  in  which  the  plaintiff's  inability 
to  deliver  up  the  bill  resulted  from  his  having  lost  it  while  it  remained 
payable  to  his  own  order,  and  cited  Wain  v.  Bailey,  10  Ad.  k  £.  616,  2 
P.  &  D.  607,  Rolt  V.  Watson,  4  Bingh.  272  (E.  C.  L.  R.  vol.  18,  15), 
12  J.  B.  Moore,  610  (E.  C.  L.  R.  vol.  22),  and  *Cunliffe  v.  p^g-^ 
Whitehead,  8  N.  C.  828,  6  Scott,  81.  The  first  and  third  of  ^ 
tnese  cases,  however,  do  not  appear  to  support  the  alleged  exception. 
The  note  in  Wain  v.  Bailey  was  not  negotiable ;  it  was  not  made  pay- 
able to  order,  or  to  the  bearer,  but  to  the  plaintiff  only,  who  therefore 
alone  could  enforce  payment.  In  Cunliffe  v.  Whitehead,  the  plaintiff 
did  not  show  in  his  declaration  that  he  was  endorsee  of  the  bill,  but  the 
bailee  from  a  third  person  to  whom  it  had  been  endorsed;  and  the 
court  held,  that,  as  such  mere  bailee,  he  had  not  any  right  of  action. 
The  general  rule  is  supported  by  Lord  Eldon's  observations  in  the  case 
of  Ex  parte  Greenway,  6  Yes.  811,  and  the  decisions  in  Pierson  v. 
Hutchinson,  2  Gampb.  211,  Bevan  v.  Hill,  2  Campb.  881,  Mayor  v 
Johnson,  3  Campb.  824,  Poole  v.  Smith,  Holt,  N.  P.  G.  144,  Danger- 
field  V.  Wilby,  4  Esp.  N.  P.  C.  169,  Davis  v.  Dodd,  4  Taunt.  602,  and 
Champion  v.  Terry,  7  J.  B.  Moore,  180,  8  Brod.  k  B.  295  (E.  C.  L.  R. 
vol.  7).  On  the  other  hand,  Long  v.  Bailie,  2  Campb.  214,  n.,  Glover 
V.  Thomson,  R.  k  M.  408  (E.  C.  L.  R.  vol.  21),  and  Dart  t;.  Hinckes 
and  Rolt  v.  Watson,  quoted  respectively  by  the  plaintiff's  counsel  in 
Hansard  v.  Robinson,  are  authorities  in  support  of  the  exception.  But, 
in  the  discussion  of  Hansard  v.  Robinson,  all  those  cases  were  brought 
before  the  Court  of  King's  Bench ;  and  that  court,  after  taking  time  to 
consider,  overruled  such  of  them  as  supported  the  exception,  and  decided, 
as  we  think  properly,  that,  according  to  the  custom  of  merchants,  the 
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acceptor  of  a  negotiable  bill  was  not  bound  to  pay  unless  the  partj 
demanding  payment  produced,  and  offered  to  deliver  up  the  instrument 
itself.  This  decision  governs  the  present  case.  The  bill  accepted  by 
the  defendant  was  negotiable ;  and  the  plaintiff,  by  reason  of  his  loss 
of  it,  being  unable  to  produce  it  to  the  defendant,  cannot  by  the  law 
of  merchants  compel  him  to  pay  the  amount."  The  case  of  Crowe  v. 
Clay,  9  Exch.  604,t  carries  the  matter  no  further  than  Bamuz  t>. 
*R1  ^1  *^^^^^*     ^^  ^^  there  held,  that  the  loss  of  a  negotiable  b3I 

^  given  on  account  of  a  debt,  is  an  answer  to  an  action  for  the 
debt,  as  well  as  to  one  on  the  bill.  And  Coleridge,  J.,  said :  <<  It  is 
well  established,  that,  in  an  action  on  a  negotiable  bill  of  exchange,  the 
plaintiff  must  be  the  holder  at  the  time  he  sues  upon  it,  and,  if  he  has 
lost  it,  cannot  maintain  an  action  upon  it.  In  the  case  of  Hansard  v. 
Robinson,  the  Court  of  King's  Bench,  in  giving  judgment,  points  out 
the  inconvenience  and  injustice  which  would  arise  if  the  plaintiff  in  such 
a  case  could  recover,  and  throw  on  the  defendant  the  consequences  of 
thq  plaintiff's  negligence,  and  shows  that  the  proper  remedy  of  the  loaer 
of  the  bill  is  in  equity,  where  he  might  call  on  the  party  liable  on  the 
bill,  on  due  indemnity,  to  give  him  another  bill  or  pay  him  the  amount. 
In  the  case  of  Ramuz  v.  Crowe,  this  law  was  extended  to  the  case  of  a 
bill  payable  to  the  drawer's  order,  though  not  endorsed  at  the  time  of 
the  loss,  as  the  bill  had  been  in  the  case  of  Hansard  v.  Robinson ;  and 
this  case  seems  well  decided,  the  right  to  have  the  bill  on  payment,  and 
the  possible  inconvenience  and  embarrassment  of  the  defendant  in  being 
called  on  to  pay  the  lost  bill,  being  of  the  same  kind  in  the  two  cases." 
[Crbsswell,  J. — In  the  case  in  the  Exchequer  Chamber,  some  of  the 
judges  thought  the  plaintiff  could  not  recover  unless  he  was  the  holder 
of  the  bill  at  the  time  of  the  loss  of  it.  That  rather  seems  to  show  that 
a  special  plea  would  be  necessary.]  There  is  no  direct  authority  to 
show  a  special  plea  to  be  necessary :  the  point  arose  in  Blackie  v.  Fid- 
ding,  6  C.  B.  196  (E.  C.  L.  R.  vol.  60),  but  was  not  decided.  [Jsrvi8, 
C.  J. — Did  not  the  defendant  make  the  note  ?]  Suppose  the  bill  were 
on  a  wrong  stamp,  or  had  been  altered  in  a  material  particular,  and  the 
alteration  were  not  capable  of  explanation  ?  [Cbbsswell,  J. — ^That  ob- 
servation would  be  equally  applicable  in  the  case  of  a  deed«  Blackie  o. 
*Aidl  ^^^^^'^S  '''shows  that  I  was  right  in  receiving  secondary  evideoce 

^  of  the  contents  of  the  note,  its  loss  having  been  proved.]  To 
that  extent,  no  doubt,  it  is  an  authority  against  the  defendant.  If  a 
special  plea  be  necessary,  there  is  here  a  special  plea  in  which  the  loss  of 
the  note  is  mentioned,(a)  in  conjunction  with  a  variety  of  other  allega- 
tions. [Jervis,  C.  J. — That  will  not  help  you.  It  is  not  like  the  case  of  a 
series  of  allegations,  some  of  which  may  be  rejected  without  damaging 
the  plea :  this  is  one  allegation  of  the  destruction  of  the  bill,  depending 

(a)  The  plea  set  ap,  in  sabstance,  that  the  bill  bad  been  destroyed  pnrtaant  to  an  aipreemeBt 
between  the  defendant  and  the  testator. 


14  COMMON  BENCH.     (5  J.  SCOTT.)  614 


upon  the  previoas  Btatements.]  There  was  an  application  to  amend  at 
the  trial :  and  the  222d  section  of  the  15  &  16  Vict.  c.  76,  authorizes 
amendments  to  be  made  at  any  time.  [Jervis,  C.  J.-i-It  is  by  no 
means  clear,  that,  even  after  trial,  leave  may  not  be  given  to  amend  by 
adding  a  plea,  where  it  was  properly  asked  for  at  the  time  of  the  trial : 
but,  here  you  must  first  show  that  the  plaintiff  cannot  recover  upon  a 
non-negotiable  instrument  without  producing  it.]  The  authorities 
already  cited,  it  is  submitted,  establish  that. 

Jervis,  C.  J. — It  seems  to  me  that  there  ought  to  be  no  rule  in  this 
case.  It  is  not  necessary  for  us,  on  the  present  state  of  the  record,  to 
decide  whether  or  not  the  loss  of  a  non-negotiable  bill  or  note,  if  pro- 
perly pleaded,  would  be  an  answer  to  an  action  upon  it ;  though,  if  the 
question  did  arise,  I  should  feel  no  difficulty  in  saying  that  it  would  be  no 
defence.  The  question,  however,  in  this  case,  is,  simply  as  to  the  conduct 
of  the  cause  at  nisi  prius.  The  issue  to  be  tried  was,  whether  or  not  the 
defendant  made  the  note  declared  on.  How  was  that  to  be  established  7 
If  the  instrument  declared  on, — whether  it  be  a  bill,  a  bond,  or  a  deed, 
— ^be  lost,  the  loss  *being  duly  proved,  and  so  the  absence  of  the  r^a-iB 
instrument  properly  accounted  for,  secondary  evidence  may  be  ^ 
given  of  its  contents.  Then,  as  to  the  amendment, — this  is  not  like 
the  case  of  a  defendant  being  taken  by  surprise.  It  appears  that  there 
had  been  proceedings  in  equity  as  to  the  very  matter :  and  the  defend- 
ant knew  that  the  bill  was  lost,  for  he  has  put  a  plea  upon  the  record 
which  is  in  some  sort  based  upon  that  fact.  The  defendant,  therefore, 
has  made  out  no  case  for  an  amendment ;  and,  upon  the  record  as  now 
framed,  the  question  clearly  is  not  open  to  him. 

Williams,  J. — I  am  of  the  same  opinion.  The  issue  of  fact  which 
the  jury  had  to  try  was  simply  whether  or  not  the  defendant  made  the 
note.  It  was  the  duty  of  the  judge  to  try  that  issue  according  to  the 
ordinary  rules  of  evidence.  The  conditions  for  the  reception  of  second- 
ary evidence  having  been  complied  with,  I  think  my  Brother  Cresswell 
would  not  have  been  warranted  in  refusing  to  receive  it. 

Chowder,  J.,  concurring.  Rule  refused. 


♦GEORGE  WILSON  r.  JOHN  WILSON  the  Elder.  April  28.  [*616 

A  parebMer  of  a  leasehold  may  object  to  the  Tendor'f  title  on  the  gronnd  that  he  has  incnrred 
a  forfeitnre  by  omittiag  for  the  space  of  a  month  to  pay  the  annnal  premlnm  of  inniranee 
pnraaant  to  hie  covenant;  although  it  does  not  appear  that  the  lessor  has  taken  advantage  of 
the  forfeiture. 

Upon  a  sale  of  a  leasehold,  the  purchsser  Agreed  to  pay  a  deposit  of  60^,  and  the  residue  on  com. 
pletion.  Instead  of  actually  paying  the  bOL,  he  gave  the  vendor  6L  and  an  L  0.  U.  for  45^. : — 
Held,  that  the  vendor,  failing  to  make  a  good  title,  was  not  entitled  to  recover  the  45^  upon 
an  accoant  stated ;  and  that  the  defence  was  admissible  under  never  indebted. 

The  first  count  of  the  declaration  stated,  that,  by  agreement  in 
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writing,  made  on  the  2d  of  September,  1853,  the  plaintiff,  in  considera- 
tion of  50Z.  paid  to  him  by  the  defendant  by  way  of  deposit,  and  of  the 
further  sum  of  11502.  to  be  paid  to  the  plaintiff  at  the  time  thereinafter 
mentioned,  did  thereby  agree  with  the  defendant  to  fnmish  and  adduce 
a  proper  title,  and  well  and  effectually  to  assign  to  him  the  lease  of  bis, 
the  plaintiff's,  then  dwelling-house  and  premises,  known  as  The  Black 
Jack,  Portugal  Street,  Lincoln^s  Inn  Fields,  and  all  his  right,  title,  and 
interest  therein,  and  the  goodwill  thereof,  for  the  remainder  of  a  term 
then  to  come  and  unexpired  therein,  which  was  about  twenty-eight 
years'  term  from  Michaelmas  Day  then  next,  subject  to  the  yearly  rent 
of  602.,  and  the  performance  of  the  covenants  in  the  said  lease  reserred 
and  contained,  on  or  before  the  22d  of  September  then  instant :  Thtt 
it  was  thereby  mutually  agreed  that  the  sum  of  3002.  should  be  the 
apportioned  purchase-money  for  the  said  lease,  and  9002.  the  appor- 
tioned purchase-money  for  the  said  goodwill :  That  the  defendant  did 
thereby  agree  with  the  plaintiff  to  accept  such  assignment  of  the  lease 
aforesaid,  and  should  enter  upon  and  take  possession  of  the  said  pre- 
mises on  the  said  22d  of  September  then  instant,  and  thereupon  pay  to 
the  plaintiff  the  said  sum  of  11502.  being  the  remainder  of  the  said  pur- 
chase-money for  the  said  lease  and  goodwill :  Averment  of  performance 
by  the  plaintiff  of  all  things  on  his  part :  Breach,  that  the  defendant 
refused  to  accept  an  assignment  of  the  said  lease,  and  to  pay  to  the 
*f)1 71  P^^'"^^^  ^^^  *said  sum  of  11502.,  and  that  the  plaintiff  had  since 
-^  the  defendant's  breach  of  the  agreement  sold  the  premises  for 
9502.  and  no  more,  and  had  been  put  to  expense,  &c.,  &c. 

The  second  count  was  for  money  found  due  upon  an  account  stated. 

To  the  first  count,  the  defendant  pleaded,  amongst  other  things^ — 
thirdly,  that  the  plaintiff  did  not,  after  the  making  of  the  said  agreement, 
in  a  reasonable  time  before,  or  at  any  time  on  or  before  the  said  22d  of 
September,  1858,  furnish  and  adduce  to  the  defendant  a  proper  title 
(subject  as  in  the  said  agreement  in  that  behalf  mentioned),  so  as  to 
enable  him  well  and  effectually  to  assign  to  the  defendant  the  said  lease, 
for  the  remainder  of  the  said  term, — ^fourthly,  that  the  plaintiff  was  not 
ready  and  willing  to  assign  to  the  defendant  the  said  lease,  and  to  deliver 
up  quiet  possession  of  the  said  house  and  premises  to  the  defendant  on 
or  before  the  22d  of  September,  1853. 

To  the  second  count,  the  defendant  pleaded  never  indebted.  Issue 
thereon. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  Middlesex 
after  the  last  Hilary  Term.  The  facts  were  as  follows : — The  plaintiff 
was  the  tenant  of  a  public-house  and  premises  called  The  Black  Jack,  sitoate 
in  Portugal  Street,  Lincoln's  Inn  Fields,  under  a  lease  containing,  amongst 
others,  a  covenant  on  the  part  of  the  lessee,  bis  executors,  administrators, 
und  assigns,  to  insure  and  keep  insured  the  premises  demised,  and  a  pro- 
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viflo  for  re-entry  by  the  lessor,  his  heirs,  &;c«,  in  case  of  the  breach  of  any 
covenant  by  the  lessee,  &c. 

On  the  2(1  of  September  last,  the  plaintiff,  ^^  for  and  in  consideration 
of  oOL  now  paid  by  way  of  deposit,  and  of  the  farther  sum  of  1150L  to 
be  paid  at  the  time  thereinafter  mentioned,''  agreed  to  sell  to  the  defend- 
ant the  lease  and  goodwill  of  The  Black  Jack,  and  to  make  ^a  good  p^/,^  ^ 
and  proper  title,  in  the  usual  way;  the  vendor  not  to  call  for  proof  ^ 
of  the  lessor's  title ;  and  a  penalty  of  ISOL  being  provided  for  breach  of 
the  agreement  by  either  party. 

Upon  inspection  of  the  lease  under  which  the  plaintiff  held,  and  the 
receipts  for  the  premiums  of  insurance,  it  appeared  that  the  covenant  to 
insure  had  not  been  strictly  performed,  the  covenant  being,  to  insure  in 
The  Westminster  Fire  Office  in  the  sum  of  990Z.  in  the  joint  names  of 
the  lessor  and  lessee,  and  the  premiums  being  payable  on  the  24th  of 
Febi-uary  in  each  year,  but  the  last  premium  not  having  been  paid  until 
the  23d  of  March.  The  solicitor  for  the  purchaser  thereupon  gave  notice 
to  the  vendor  that  the  title  was  objected  to,  on  that  ground  ahiongst 
others. 

At  the  time  of  the  signing  of  the  agreement,  52.  only  was  in  fact  paid, 
the  defendant  having  given  an  I.  0.  U.  for  the  remaining  45Z.,  which  he 
promised  to  pay  on  the  following  Monday,  but  did  not. 

Upon  the  defendant's  refusal  to  complete  the  purchase,  the  plaintiff 
re-sold  the  premises  for  9507.,  and  brought  this  action  to  recover  the  dif- 
ference between  that  sum  and  the  sum  agreed  to  be  paid  by  the  defendant. 

On  the  part  of  the  defendant,  it  was  submitted,  that  the  non-payment 
of  the  premium  of  insurance  on  the  proper  day,  was  a  breach  of  covenant 
of  which  the  lessor  was  entitled  to  take  advantage ;  and  that  the  for- 
feiture was  not  cured  by  the  payment  thereof  on  a  subsequent  day :  and 
for  this  Doe  d.  Pitt  v.  Shewin,  8  Campb.  184,  was  relied  on.  There, 
the  lessee  covenanted  to  insure,  and  effected  an  annual  policy  in  the  usual 
(orpi,  allowing  fifteen  days'  grace,  which  policy  expired  on  the  26th  of 
March,  but  the  premium  for  the  renewal  was  not  paid  until  the  25th  of 
April ;  and  it  was  ruled  by  Lord  EUenborough  that  the  covenant  was 
broken  by  reason  of  the  non-payment  of  the  premium  on  or  before 
*the  9th  of  April,  and  that  the  lease  was  forfeited,  upon  a  clause  r^^nq 
of  re-entry.  *- 

For  the  plaintiff,  it  was  insisted,  that  the  payment  of  the  premium  on 
the  23d  of  March  had  a  retrospective  effect,  and  consequently  tliat  there 
was  no  forfeiture ;  and  that,  at  all  events,  the  plaintiff  was  entitled  to  a 
verdict  for  452.  on  the  account  stated. 

The  learned  judge  nonsuited  the  plaintiff, — giving  him  leave  to  move 
to  enter  a  verdict  for  2452.,  or  for  1452.,  or  for  452.,  if  and  as  the  court 
should  be  of  opinion  that  he  was  entitled  to  recover  either  of  those 
sums. 

BifleSj  Serjt.,  on  a  former  day  in  this  term,  moved  to  enter  the  vcr 
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diet  accordingly.  In  Doe  d.  Pitt  v.  Shewin,  the  lessor  had  arailed 
himself  of  the  forfeiture  by  bringing  an  ejectment,  the  day  of  the  demise 
laid  being  the  day  on  which  the  lessor  actually  paid  the  premium.  Doe 
d.  Pitt  t;.  Laming,  4  Campb.  73,  however,  is  an  authority  the  other  way. 
In  that  case,  there  was  a  covenant  in  a  lease  to  insure  and  keep  insured 
a  specific  sum  of  money  upon  the  premises :  the  lessee  effected  such  an 
insurance,  the  policy  containing  a  memorandum,  that,  in  case  of  the 
death  of  the  assured,  the  policy  might  be  continued  to  his  personal 
representative,  provided  an  endorsement  to  that  effect  was  made  upon 
it  within  three  months  after  his  death :  the  lessee  died,  and  an  indorse- 
ment continuing  the  policy  to  his  personal  representative  was  made 
after  the  expiration  of  three  months  from  the  time  of  his  decease :  and 
it  was  held,  that,  under  these  circumstances,  there  was  no  breach  of  the 
covenant  to  keep  the  premises  insured.  Lord  Ellenborough  there  said: 
<<  I  do  not  think  the  policy  became  void  for  want  of  the  endorsement 
within  three  months*  At  most,  it  was  voidable  by  the  company.  The 
proviso  relied  upon  is  extremely  harsh,  and  I  doubt  its  legality,  where 
the  policy,  as  here,  is  declared  to  be  for  a  definite  time.  If  the  assured 
*RO(\i  ^^^^  *within  the  time,  it  enures  to  the  benefit  of  his  personal 
-^  representative.  In  case  of  death,'  there  may  often  be  confusion 
in  the  affairs  of  the  assured  to  prevent  any  application  to  endorse  the 
policy  within  three  months.  He  may  die  intestate,  leaving  infant  chil- 
dren ;  or  having  named  as  executor  a  person  living  in  the  East  Indies. 
Under  such  circumstances,  to  deprive  the  family  of  the  benefit  of  the 
policy  would  be  monstrous  injustice."  [Crbsswbll,  J. — That  is  a  very 
different  case  from  this :  there,  the  policy  had  not  expired  at  the  time 
the  act  was  done  upon  it.  Jervis,  C.  J. — The  case  of  Penniall  v.  Har- 
borne,  11  Q.  B.  868  (E.  G.  L.  R.  vol.  68),  which  is  precisely  in  point, 
seems  to  be  conclusively  against  you  :  it  was  there  held,  that,  if  a  lessee, 
who  has  incurred  a  forfeiture  by  leaving  a  part  of  the  demised  premises 
uninsured  for  a  short  period  (two  months,  in  that  case),  contracts  to  sell 
his  term,  the  purchaser,  on  becoming  acquainted  with  the  forfeiture, 
may  refuse  to  complete  his  contract,  and  may  reclaim  his  deposit,  thoa^ 
the  lessor  has  taken  no  step  to  enforce  the  forfeiture.]  It  may  be  con- 
ceded, that,  if  the  landlord  might  re-enter  for  this  forfeiture,  the  plaintiff 
failed  to  make  a  good  title  :  but  it  is  submitted  that  the  insurance,  when 
effected,  had  a  retrospective  operation.  [Gresswbll,  J. — ^It  is  diffi- 
cult to  say  that  a  landlord,  when  he  has  his  vested  right  of  action,  shall 
have  it  divested  by  an  act  to  which  he  is  no  party.]  At  all  events,  the 
plaintiff  was  entitled  to  a  verdict  upon  the  account  stated.  There  was 
ample  consideration  to  sustain  that  count.  The  defendant  prevented 
the  plaintiff  from  selling  the  premises  before  the  22d  of  September, 
1858,  the  day  on  which  the  purchase  was  to  have  been  completed. 
Jbrvis,  C.  J. — As  you  are  entitled  to  rule  upon  the  last  point,  you 
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may  take  it,  but  withont  any  encouragement  from  the  court,  as  to  the 
first  point  also. 

*Knowles  and  Barstoto  now  showed  cause. — The  non-payment*  r*/5pi 
of  the  premium  at  the  proper  time  was  clearly  a  forfeiture,  of  ^  " 
which  the  lessor  might  have  taken  advantage,  and  consequently  the 
vendor  did  not  make  a  title  such  as  the  purchaser  was  bound  to  accept. 
There  are  several  cases  which  are  precisely  in  point ;  none  the  other 
way.  Doe  d.  Pitt  v.  Shewin,  8  Oampb.  184,  is  decisive:  there,  the 
tenant  effected  an  annual  policy  in  the  usual  printed  form,  by  which  it 
was  declared  that  the  policy  should  be  for  such  longer  period  as  the 
tenant  should  regularly  pay,  and  the  company  receive,  the  premium ; 
and  a  space  of  fifteen  days  beyond  the  quarter  days  was  given  for  pay- 
ment of  the  premium,  during  which  time  the  company  was  liable :  the 
year  expired  on  the  25th  of  March,  1811,  but  the  tenant  did  not  pay 
the  premium  for  a  renewal  till  the  25th  of  April  following,  when  the 
company  gave  a  receipt  for  the  premium,  stating  the  insurance  to  be 
from  Lady-Day,  1811,  to  Lady-Day,  1812.  And  Lord  Ellenborough 
said :  ^  There  was  an  interval  during  which  the  insurance  was  dis- 
continued. The  fifteen  days,  which  are  an  excrescence  from  the  pre- 
ceding year,  expired  on  the  9th  of  April.  The  policy  then  became  ex- 
tinct, and  the  landlord  was  deprived  of  all  protection  till  the  25th  of 
that  month.  A  fire  might  have  happened  in  the  mean  time ;  and  there 
is  no  pretence  for  saying,  that,  in  that  case,  the  Phoenix  oflSce  would 
have  been  liable.  For  a  certain  period,  the  landlord  ran  the  risk  of  fire, 
and  the  sum  of  800^  was  not  kept  insured  upon  the  premises  in  any 
office.  It  may  admit  of  considerable  doubt,  whether,  by  the  revenue 
laws,  the  policy  could  be  lawfully  renewed  by  the  payment  of  the  pre- 
mium after  the  expiration  of  the  fifteen  days.  At  any  rate,  its  exist- 
ence was  suspended  from  the  9th  to  the  26th  of  April.  The  covenant 
to  insure  was  therefore  broken ;  and  the  landlord  is  entitled  to  recovei 
at  law,  whatever  relief  there  may  be  for  the  Henant  in  equity."  p^^pQA 
A  note  at  the  end  of  the  report  of  that  case  states  that  <<  the  '- 
Court  of  Exchequer  had  granted  an  injunction,  on  payment  of  the  costs 
of  the  action ;  but  these  were  not  paid  as  they  ought  to  have  been,  and 
the  defendant  became  bankrupt.  The  application  for  an  injunction  was 
then  renewed  on  behalf  of  the  assignees,  but  refused."  And  see  Gre- 
gory V.  Wilson,  9  Hare,  688,  where  Sir  James  Wigram,  V.  C,  refused 
to  grant  relief  in  the  case  of  breaches  of  covenant  to  repair  and  to 
insure.  In  Doe  d.  Muston  o.  Gladwin,  6  Q.  B.  958  (E.  0.  L.  R.  vol. 
51),  a  lessee  of  buildings  covenanted  in  the  lease  to  ((insure  and  con« 
tinue  insured"  such  buildings  in  the  joint  names  of  himself  and  the  lessor, 
his  executors,  &c.,  or  assigns ;  and  there  was  a  proviso  for  re-entry  on 
breach  of  the  covenant.  The  lessee  insured  in  his  own  name  singly, 
but  showed  the  policy  to  the  lessor,  who  approved  of  it,  and  accepted 
rent  iuring  the  next  three  years,  ending  at  Christmas,  1842.     The  pre- 
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miums  of  insurance  were  daly  paid  up  to  that  time,  the  premiam  paid  at 
Christmas,  1842,  covering  the  year  1843,  and  the  policy  continuing 
unaltered.  In  January,  1843,  the  lessor  assigned ;  and  the  assignee, 
in  the  same  year,  brought  ejectment  for  a  forfeiture  incurred  by  not 
insuring  in  the  joint  names.  No  notice  had  been  giren  to  the  lessee  to 
alter  the  policy.  It  was  held,  that  the  covenant  to  insure  in  the  joint 
names  was  a  continuing  covenant,  and  was  not  waived  by  the  conduct 
of  the  lessor,  except  as  to  past  breaches ;  and  that  ejectment  lay.  Pat- 
teson,  J.,  in  delivering  the  judgment  of  the  court,  there  said :  <<  Under 
these  circumstances,  this  ejectment  must  be  considered  as  nnnsually 
harsh  ;  and  it  is  impossible  for  any  court  to  lend  itself  willingly  to  en- 
force the  proceeding.  The  expression  that  the  law  abhors  a  forfeiture, 
was  never  more  appropriate.  But  we  must  not  forget  that  the  legal 
rights  of  the  parties  are  all  that  we  have  power  to  deal  with.  Even  the 
*f\9^l  *^^^^^  ^^  Chancery  has  refused  to  enjoin  against  proceedings  at 

^  law  for  breach  of  the  covenant  to  insure :  Green  v.  Bridges,  4 
Simons,  96 :  and,  on  occasions  like  the  present.  Lord  Tenterden  was  in 
the  habit  of  saying  that  we  are  bound  to  give  all  instruments  their  na- 
tural construction,  and  attach  to  them  their  legal  consequences,  what- 
ever our  inclinations  may  be.(a)  This  course  may  operate  severely  in 
particular  cases ;  but  its  general  effect  is  no  doubt  beneficial,  by  teach- 
ing all  that  they  must  fulfil  their  engagements,  and  by  giving  certainty 
to  their  mutual  relations.''  Penniall  v.  Harborne,  11  Q.  B.  386  (£. 
C.  L.  B.  vol.  68),  is  an  equally  strong  authority  to  the  same  effect.  So, 
in  Doe  d.  Darlington  v.  Ulph,  13  Q.  B.  204  (£.  C.  L.  R.  vol.  66),  a 
lease  for  years,  to  commence  at  Michaelmas,  1845,  was,  by  a  decree  fcH* 
a  specific  performance  at  the  instance  of  the  lessee,  executed  on  the 
12th  of  January,  1847,  bearing  date  as  of  the  29th  of  September,  1845. 
The  lease  contained  a  covenant  to  insure  the  demised  premises,  and 
keep  them  insured  dunng  the  term,  and  a  power  of  re-entry.  The  land- 
lord brought  ejectment,  and  proved  that  the  premises  were  not  insured 
until  the  18th  of  February,  1847.  The  defendant  gave  no  evidence  to 
account  for  the  delay.  It  was  held,  that,  assuming  the  covenant  might 
be  construed  as  a  covenant  to  insure  within  a  reasonable  time  only  after 
the  execution  of  the  deed,  the  onus  of  showing  that  the  delay  from  the 
12th  of  January  to  the  18th  of  February  was  reasonable,  lay  on  the 
defendant ;  and  that,  no  evidence  being  given  to  explain  the  delay,  it 
was  right  that  the  judge  should  direct  a  verdict  for  the  plaintiff.  [J£B- 
VIS,  C.  J. — I  cannot  very  well  understand  how  explanation  can  be  any 
answer  to  a  breach  of  covenant.]  Something  of  the  same  sort  seems  to 
have  been  passing  in  the  mind  of  Lord  Denman  ;  for,  he  says, — "I  have 
^C^Al  ^^^  formed  a  ^decided  opinion  whether,  in  construing  this  cove- 

-^  pant,  we  can  import  into  it  anything  about  a  reasonable  time. 
It  is  not,  however,  necessary  to  decide  that ;  for,  supposing  it  to  be  so, 

(a)  See  Doe  d.  Darii  v.  Elsam,  M.  A  M.  189. 
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there  was  no  evidence  to  account  for  the  delay  for  five  weeks  and  two 
days.  There  was  nothing,  therefore,  to  justify  either  the  judge  or  jury 
in  considering  this  delay  reasonable."  The  result  of  the  cases,  is,  that, 
if  the  purchaser  had  completed  his  contract  on  the  22d  of  September, 
he  might  have  been  ejected  by  the  superior  landlord  on  the  following 
day.  Then  as  to  the  account  stated.  The  plaintiff  relies  upon  the  I. 
O.  U.,  which  was  given  for  part  of  the  deposit.  If  the  plaintiff  were  to 
recover  the  452.,  the  defendant  might  recover  it  back,  the  consideration 
failing  on  the  insufficiency  of  the  title.  An  I.  0.  U.  is  only  evidence  of 
an  account  stated.  [Jervis,  C.  J. — Here,  it  is  evidence  of  an  account 
stated  of  money  due  from  the  defendant  to  the  plaintiff  only  in  the 
event  of  the  title  being  good.]    Precisely  so. 

Baymand  (with  whom  was  jByJet,  Serjt.),  in  support  of  the  rule. — 
The  authorities  relied  on  on  the  other  side  are  all  cases  where  the  cove- 
nant was,  to  insure  in  the  joint  names  of  the  lessor  and  lessee,  or  in  the 
name  of  the  lessor  only,  and  therefore  where  there  could  be  no  subse- 
quent payment  having  relation  back  so  as  to  cure  the  forfeiture.  Here, 
the  lease  was  not  absolutely  void,  but  only  voidable,  at  the  election  of 
the  lessor,  such  election  being  exercised  in  the  interval  between  the 
24th  of  February  and  the  23d  of  March.  [Jebvis,  C.  J. — That  argu- 
ment would  have  been  equally  good  in  the  case  of  Doe  d.  Pitt  v.  She- 
win,  where  the  premium  was  paid  fifteen  days  after  it  was  due.]  With 
respect  to  the  account  stated, — the  plaintiff  was  entitled  to  a  verdict,  on 
production  of  the  I.  0.  U.  By  the  terms  of  the  agreement,  the  de- 
fendant engaged  to  pay  the  plaintiff  502.  down.  Instead  of  doing  so, 
he  paid  down  52.  and  *gave  the  I.  0.  U.  for  the  remainder.  r4,/«nc 
The  transaction,  in  effect,  amounted  to  this :  the  defendant  paid  ^ 
the  deposit  of  502.,  and  had  back  452.  of  it  by  way  of  loan.  [Gress- 
WBLL,  J. — An  I.  0.  U.  is  only  evidence  of  an  account  stated.  By  the 
agreement,  the  plaintiff  was  only  to  be  entitled  to  the  502.  if  he  was  in 
a  condition  to  make  a  good  title.]  He  had  until  the  22d  of  September 
to  make  a  title :  from  the  date  of  the  agreement,  until  that  day,  thf^ 
defendant  owed  him  452.  upon  the  I.  0.  U. ;  he  cannot  therefore  say 
that  he  never  was  indebted:  and  there  is  no  plea  of  failure  of  consi- 
deration. 

JsBYls,  0.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
Two  points  were  made :  upon  the  first,  if  successful,  the  plaintiff  would 
be  entitled  to  a  verdict  for  2452. ;  upon  the  second,  for  452.  I  am  of 
opinion  that  he  has  failed  to  show  himself  entitled  to  either.  As  to  the 
first,  it  appears  that  the  plaintiff,  being  the  lessee  of  a  public-house 
which  he  proposed  to  sell  to  the  defendant,  entered  into  a  contract  by 
which  he  professed  to  make  a  good  title  by  a  given  day,  and  it  turned 
out  that  he  was  unable  to  adduce  a  good  title,  inasmuch  as  there  was  a 
failure  to  perform  the  covenant  to  insure  and  keep  insured  the  premises, 
which  would  enable  the  lessor  to  avail  himself  of  the  proviso  for  re-entry 
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contained  in  the  lease.  By  the  policy  of  insurance,  the  premium  iru 
payable  on  the  24th  of  February  in  each  year,  but,  in  the  year  1853, 
the  premium  was  not  paid  until  the  2Sd  of  March,  so  that  the  premises 
had  been  allowed  to  remain  uninsured  for  the  space  of  one  month :  and 
the  question  is,  whether  the  forfeiture  was  cured  by  such  subsequent 
payment,  so  that  the  plaintiff  could,  notwithstanding  this  breach  of 
covenant,  make  a  good  title.  A  long  series  of  cases,  from  Doe  d.  Pitt 
V.  Shewin,  8  Camph.  184,  to  Doe  d.  Darlington  v.  Ulph,  13  Q.  B.  204 
(E.  G.  L.  R.  vol.  66),  shows,  that,  notwithstanding  such  subsequent 
*R9R1  ^P^y™^'^^'  ^^®  landlord  might  avail  himself  of  the  forfeiture. 
^  The  plaintiff,  therefore,  having  only  a  title  which  might  be  de- 
feated at  the  option  of  the  lessor,  is  not  in  a  condition  to  enforce  pay- 
ment of  the  purchase^money.  Upon  the  second  point  also  I  think  the 
plaintiff  fails.  It  appears,  that,  instead  of  paying  down  the  deposit  of 
50/.,  the  purchaser  paid  52.  and  gave  an  I.  0.  TJ.  for  452.  An  I.  0.  IJ. 
is  evidence  of  an  account  stated ;  and,  if  expanded  upon  this  record,  it 
amounts  to  this, — <<  I  acknowledge  that  I  owe  you  452.,  a  portion  of  the 
502.  deposit  which  I  have  agreed  to  pay.  The  plaintiff  not  being  in  a 
condition  to  make  a  good  title,  he  was  not  entitled  to  receive  the  depo- 
sit." If,  therefore,  the  plaintiff  were  allowed  in  this  action  to  recover 
the  452.  upon  the  I.  0.  U.,  the  defendant  might  commence  an  action 
to-morrow  to  recover  it  back,  as  upon  a  failure  of  consideration ;  whid 
would  be  objectionable  on  the  ground  of  circuity.  Mr.  Raymond  sajs, 
that,  as  the  plaintiff  was  entitled  to  have  the  money  on  the  nail,  the 
inference  is  that  the  502.  was  in  fact  paid,  and  the  plaintiff  then  lent 
the  defendant  452.  But,  why  should  we  go  out  of  our  way  to  infer  that 
which  we  know  to  be  contrary  to  the  truth  ?  On  both  grounds,  I  am 
of  opinion  that  the  rule  should  be  discharged. 

Cresswbll,  J. — I  am  of  the  same  opinion,  upon  both  grounds.  Tbe 
facts  show  that  the  I.  0.  U.  is  not  evidence  of  an  account  stated  be- 
tween the  plaintiff  and  the  defendant  otherwise  than  as  a  part  of  tbe 
purchase-money. 

Williams,  J. — ^I  am  of  the  same  opinion.  As  to  the  first  point,  tbe 
authorities  are  clear.  It  cannot  be  pretended  for  a  moment  that  the 
non-payment  of  the  premium  did  not  work  a  forfeiture.  As  to  the 
second  point,  I  doubted  at  first  whether  the  defence  was  admissible 
i^r^oPT-x  *under  never  indebted.  But,  upon  consideration,  I  incline  to 
-'  think  that  a  special  plea  was  unnecessary,  and  that  the  present 
case  falls  within  the  principle  of  Thomas  v.  Hawkes,  8  M.  &  W.  140,t 
where  it  was  held,  that,  under  a  plea  of  non  assumpsit  to  a  count  on  an 
account  stated,  tho  defendant  may  show  that  accounts  between  the 
plaintiff  and  himself,  the  correctness  of  which  he  has  admitted,  were  in 
&ct  incorrect.  Bule  dischnrged. 
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HEGABTY  and  Another  v.  MILNE  and  Another.    Apra  21. 

Where  a  proposal  made  orally  is  aMented  to  in  writing,  the  latter,  being  evidence  of  an  agree- 
ment, ia  not  adminible  without  a  itamp, — ae,  where  it  it  written  by  the  de/tndani,  and  signed 
by  the  ptaintiff. 

The  plaintifffl  in  this  action  sought  to  recover  from  the  defendants  a 
sum  of  991.  for  goods  sold  and  delivered,  and  work  and  labour  and  ma- 
terials. The  defendants  pleaded,  except  as  to  692.  0«.  6<2.,  parcel,  &c., 
never  indebted,  and,  as  to  that  sum,  payment  into  court. 

At  the  trial  before  Alderson,  B.,  at  the  last  Spring  Assises  for  Sur- 
rey, it  appeared  that  the  plaintiffs  had  done  certain  joiners*  work  on  a 
ship  called  The  American  Lass  belonging  to  the  defendants,  to  the 
amount  of  the  sum  claimed.  The  witness  who  proved  the  work  done, 
and  the  reasonableness  of  the  charges,  was  asked  by  the  defendants' 
counsel  if  there  was  not  an  agreement  in  writing  relative  to  the  work : 
he  admitted  that  there  was,  and  produced  a  paper  in  the  handwriting 
of  one  of  the  defendants,  but  signed  by  one  of  the  plaintiffs,  to  the  fol- 
lowing effect : — 

«<  Messrs.  A.  Milne  &  Co.  and  J.  Smith. 
«c  I  agree  to  build  up  eight  cabins  on  board  of  the  American  Lass ;  in 
fact,  to  complete  the  whole  to  the  satisfaction  of  Captain  M*Kellar, 
including  all  locks,  *bars,  in  fact  every  requisite  except  painting,  P4,/».2o 
for  the  sum  of  402.,  in  cash.  '- 

<<  James  Clarke. 
i<  November  29th,  1858." 

On  the  part  of  the  defendants,  it  was  objected  that  this  paper  con- 
stituted an  agreement,  or  evidence  of  an  agreement,  and  therefore  was 
not  admissible  without  a  stamp. 

The  learned  judge  being  of  opinion  that  the  memorandum  required  a 
stamp,  the  plaintiffs  were  nonsuited. 

Sheej  Serjt.,  now  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
on  the  ground  of  misdirection. — The  instrument  produced  did  not  re- 
quire a  stamp :  and,  if  it  did,  there  was  ample  evidence  to  go  to  the 
jury  without  it.    It  was  not  an  agreement^  properly  so  called.     It  was 
a  mere  proposal  on  the  part  of  the  plaintiffs,  verbally  assented  to  at  the 
time  by  the  defendants,  to  do  that  particular  part  of  the  work  for  40{. : 
and  there  are  many  cases  to  show,  that,  in  the  case  of  a  proposal  in 
writing  verbally  assented  to,  no  stamp  is  required.    In  Drant  v.  Brown, 
3  B.  &  a  665  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  582  (E.  C.  L.  R.  vol. 
16),  A.  entered  into  an  agreement  with  B.  for  the  hire  of  a  piece  of 
land  for  the  purpose  of  making  bricks.     C.  afterwards  made  an  offer  in 
writing  to  let  another  piece  of  land  to  A.  upon  the  terms  contained  in 
the  agreement  between  him  (A.)  and  B.,  and  at  a  subsequent  time  A. 
verbally  accepted  this  offer.     In  an  action  by  C.  for  a  breach  of  some 
of   the  terms  of  this  contract,  it  was  held,  that  the  written  offer  made 

2N 
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by  C.  was  admissible  ia  evidence  without  being  stamped, — Bayley,  J., 
observing  that  the  stamp  act(a)  only  applies  to  agreementtj  or  minute9 
or  memorandums  of  agreements^  and  that  the  paper  in  question  cod- 
♦AQQ1  ^^^°®^  neither  an  agreement,  nor  a  minute  or  ^memorandum  of 

-*  agreement.  [Jervis,  C.  J. — Is  not  this  an  agreement  ?]  Ko : 
it  is  not  signed  by  the  defendants ;  their  assent  to  it,  which  would  con- 
stitute the  agreement,  was  oral.  In  Hudspeth  v.  Tarnold,  19  Lav 
Journ.,  N.  S.,  G.  P.,  821,  in  an  action  for  wages  or  salary  of  an  actor, 
three  letters  from  the  defendant  to  the  plaintiff  were  put  in.  The  first 
was  dated  the  17th  of  November,  1848,  and  ran  thus, — «<  If  you  are 
disposed  to  take  a  weekly  salary  of  22.,  and  a  clear  half  annual  benefit, 
I  think  I  could  receive  you  at  Christmas,  provided  the  terms  suit  yoo 
(and  a  month's  notice  on  either  side,  in  case  of  separation).  Let  me 
have  your  reply."  The  second,  dated  the  14th  of  April,  1849,  stated 
that  the  defendant  was  obliged  to  offer  lower  terms  for  the  summer 
season,  and  offered  12.  10«.  per  week,  and  gave  notice,  that,  if  this  offer 
was  not  accepted,  the  plaintiff's  services  would  not  be  required  after 
the  25th  of  May.  No  answer  from  the  plaintiff  was  put  in  evidence. 
The  third  letter,  dated  the  21st  of  April,  1849,  ran  thus, — "  I  have 
received  your  letter,  and,  on  re-consideration,  will  give  you  the  same 
terms,  22.  per  week,  for  the  summer  season."  Upon  a  motion  to  enter 
a  nonsuit,  it  was  held  that  these  letters  were  properly  admitted  without 
a  stamp,  as  amounting  only  to  a  proposal,  and  not  constituting  an 
agreement  in  writing.  And  Maule,  J.,  said :  <«  Probably,  acceptance, 
or  something  equivalent  to  it,  took  place ;  but  there  is  nothing  purport- 
ing to  be,  or  being,  a  written  agreement.  Moore  v.  Garwood,  4  Ezch. 
681,t  shows  that  a  proposal  of  terms  in  writing,  which  are  not  accepted 
in  writing,  does  not  require  a  stamp."  Moore  v.  (jarwood, — ^like  Yol- 
lans  V.  Fletcher,  1  Exch.  20,t  and  Willey  v.  Parratt,  8  Ezch.  211,t— 
was  the  case  of  a  letter  of  allotment,  in  answer  to  an  application  for 
shares  in  a  projected  railway  company,  where  the  letter  of  allotment 
alone  was  produced  by  the  plaintiff  in  support  of  his  action  to  recover 
^^QA-i  hack  money  paid  for  ^deposits,  the  defendants  having  had  notice 

^  to  produce  the  letter  of  application ;  and  it  was  held  by  the  Ex- 
chequer Chamber,  that  the  letter  of  allotment  was  receivable  in  evidence 
without  a  stamp,  as  there  was  no  presumption  that  the  two  letters  were 
ad  idem,  and  that  the  contract  depended  upon  them  alone.  [Jervis, 
G.  J. — In  those  cases,  the  letter  of  allotment  did  not  constitute  an 
agreement,  but  a  mere  proposal  to  do  something  if  the  party  addressed 
would  do  something  else.  That  is  very  different  from  this  case.  Here, 
the  plaintiff  writes,  « I  agree"  to  do  so  and  so ;  evidently  in  answer  to 
something  which  has  passed  before.  It  is  evidence  of  a  previous  cy- 
press agreement.  Gresswell,  J. — It  is,  in  effect,  an  acceptance  in 
writing  of  a  previous  verbal  offer.     The  fact  of  the  defendant  writing 

(a)  55  a.  3,  0.  184,  Sohed.  tit  <' J^remMl." 
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the  document,  and  the  plaintiff  signing  it,  was  evidence  of  a  proposal 
by  the  former,  and  an  acceptance  in  writing  by  the  latter.]  There  was 
evidence  independently  of  the  memorandum,  to  show  that  the  work  was 
done,  and  the  price  assented  to  by  one  of  the  defendants. 

Jbrvis,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
ease.  The  cases  referred  to  are  clearly  (some  of  them  being  open  to 
further  observation)  cases  of  proposals  waiting  for  subsequent  assent 
by  parol ;  and  the  courts  have  uniformly  held,  that,  inasmuch  as  the 
mere  proposal  was  neither  an  agreement,  nor  evidence  of  an  agreement, 
no  stamp  was  required.  But  here  the  paper  produced,  if  not  in  itself 
an  agreement  (which  I  think  it  is),  is  clearly  evidence  of  an  agreement. 
It  is  written  by  the  defendant^  and  signed  by  the  plaintiff.  It  is  quite 
manifest  that  the  written  paper  was  the  result  of  a  discussion  and  bar- 
gaining between  the  parties.  A  proposal  by  parol,  accepted  in  writing, 
clearly  requires  a  stamp.  If  so,  40^.  of  the  account  being  covered  by 
the  agreement,  and  69^.  0«.  6(2.  being  ^struck  out  of  the  declara-  ri^f»Q^ 
tion,  the  plaintiff  cannot  have  a  farthing  beyond  that  amount ;  ^ 
for,  non  constat  that  all  the  rest  is  not  covered  by  the  written  agree- 
ment. I  think  my  Brother  Alderson  was  quite  right  in  refusing  to 
receive  the  paper,  and  that  there  is  no  ground  for  a  rule. 

Cresswbll,  J.,  and  Williams,  J.,  concurring.  Rule  refused. 


Ex  parte  JAMES  AUSTIN  BASTOW.    May  10, 

To  entitle  any  one  bat  the  nnthor  of  a  literary  work  to  register  it  at  Stationert*  HaU  parsnant  to 
the  5  A  6  Yiot  e.  45,  i.  13,  there  mast  be  an  absolate  assignment  of  the  copyright 

An  entry  having  been  improperly  made  on  the  register,  the  ooart  granted  a  role  to  "rary  or 
expunge  it." 

Atkinson,  Serjt.,  on  a  former  day  in  this  term  obtained  a  rule  call- 
ing upon  one  Benjamin  Walker  to  show  cause  «<  why  the  entry  of  the 
21st  of  June,  1853,  relating  to  <  a  Biblical  Dictionary,  being  a  compre- 
hensive digest  of  the  history  and  antiquities  of  the  Jews  and  neighbour- 
ing nations,  the  natural  history,  geography,  and  literature  of  the  sacred 
writings,  with  pronouncing  and  chronological  appendices,  by  the  Rev. 
James  Austin  Bastow,*  in  the  book  of  registry  of  copyright  and  assign- 
ments kept  at  the  Hall  of  Stationers'  Company,  should  not  be  expunged 
or  varied.*' 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that  the 
applicant  did,  on  the  12th  of  August,  1845,  cause  himself  to  be  registered, 
and  he  was  then  duly  registered,  in  the  book  of  registry  kept  for  that 
purpose  at  the  Hall  of  the  Stationers'  Company,  as  sole  proprietor  in 
the  copyright  of  Vol.  I.  of  a  Biblical  Dictionary,  or  a  work  more  parti- 
cularly described  therein  as  <<  a  Biblical  Dictionary,  being  a  comprehen- 
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sive  digest  of  the  history  and  antiquities  of  the  Jews  and  neighboaring 
nations,  the  natural  historj,  geography,  and  ^literature  of  the 
sacred  writings :"  that  afterwards,  viz.  on  the  29th  of  May,  1850, 
he  did  cause  himself  to  he  registered,  and  he  was  then  duly  registered, 
in  the  book  of  registry  kept  for  that  purpose  at  the  place  aforesaid,  as 
sole  proprietor  in  the  copyright  of  Vol.  II.  of  the  same  work :  that  after- 
wards, viz.  on  the  15th  of  July,  1853,  he  did  cause  himself  to  be 
registered,  and  he  was  then  duly  registered,  in  the  book  of  registry  kept 
for  that  purpose  at  the  Hall  of  the  Stationers*  Company,  as  sole  pro- 
prietor in  the  copyright  of  Vol.  III.  of  the  same  work :  that,  at  the 
time  of  the  said  registration,  and  from  thence  hitherto,  he  had  been, 
and  he  still  was,  the  sole  proprietor  in  the  copyright  of  the  said  volumes, 
and  each  and  every  of  them ;  and  that  no  other  person  ever  had,  or 
hath,  any  share  or  interest  in  the  proprietorship  in  the  copyright  there- 
of: that,  in  the  said  book  of  registry  kept  at  the  Hall  of  the  Stationers' 
Company  as  aforesaid,  there  is  the  following  entry : — 
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A  Biblical  DtotioDaiy,  being  »  Com- 
prehenaire  Digest  of  the  Hiatory  and 
Antiqaitiea  of  the  Jewa  and  Neigh- 
boaring Natione,  the  Natural  History, 
Geographji  and  Literatnre  of  the 
Sacred  Writings,  with  Pronouncing 
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the  ReT.  James  AnsUn  Bastow. 
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8,  Market 
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That  the  deponent  had  been  informed  and  believed,  that  the  said 
Benjamin  Walker  caused  the  said  entry  to  be  made  under  colour  of  one 
or  other  or  both  of  the  writings  true  copies  whereof  were  thereonto 


*633] 


annexed  ^respectively  marked  "  A."  and  <<  B." :  that  it  was  never 


intended  that  the  said  Benjamin  Walker  should  have,  nor  had 
nor  hath  he  in  fact,  any  share  or  interest  in  the  proprietorship  of  the 
copyright  of  the  said  work :  and  that  the  last-mentioned  entry  made  in 
the  said  book  was  and  is  without  the  authority  and  to  the  great  griev- 
ance of  the  deponent. 

The  following  are  oopies  of  the  exhibits  "A."  and  "B.": — 

«  Bradford,  February  5,  1842. 

<<  An  agreement  between  Mr.  J.  A.  Bastow  and  Mr.  B.  Walker,  of 
Bradford,  relative  to  the  publishing,  printing,  and  selling  a  Biblical  Dic- 
tionary :  That  Mr.  B.  Walker  publish,  print,  and  sell  the  work,  and  do 
all  in  the  business  department,  run  all  risk,  and  have  to  do  with  all 
debts,  including  the  number  already  printed :  that  the  following  be  the 
scale  of  the  price,  number,  and  profit  of  each  number,  to  be  published 
fortnightly : — 
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i»    9.  d. 

««That  2000  numbers  be  printed  fort- 
nightly at  8  10  0 

« Allowance  to  Canvassers,  &c.,  &c.       •       6    5  0    14  15    0 


<(Pablishing  allowance  •        •        •        •      2  15    0 

<«  Profits  to  Mr.  J.  A.  Bastow         .        .      7  10    0    10    5    0 


£25    0    0 


<<  That  the  printing,  8Z.  10«.,  and  canvassers,  61.  5s.,  be  paid  first, 
then  a  proportionate  division  of  the  remainder,  according  to  the  above 
scale.  The  same  proportion  holds  good  in  regard  to  the  stock.  And 
the  price  of  each  number  of  the  Dictionary  to  be  8(2. 

(Signed)  <«  Bbnjamin  Walkbr. 

«  J.  A.  Bastow. 

«<  Witness,  G.  Brown." 

*" Bradford,  February  12th,  1842.      j-^gg. 

«  An  agreement  between  Mr.  J.  A.  Bastow  and  Mr.  Benjamin  '- 
Walker,  of  Bradford,  relative  to  the  printing,  publishing,  and  selling  a 
Biblical  Dictionary :  that  Mr.  B.  Walker  print,  publish,  and  sell  the 
work,  and  do  all  in  the  business  department,  run  all  risk,  and  have  to  do 
with  all  debts ;  that  the  following  be  the  scale  of  price,  number,  and 
profit  of  each  number  or  part,  to  be  published  fortnightly ;  and  that  the 
retail  price  be  8(2.  per  part ;  that  the  first  number  or  part  oe  charged 
10{.,  in  consequence  of  its  being  reprinted;  and  that  12. 10«.  be  deducted 
from  Mr.  Bastow's  profits  on  the  said  number  or  part: 

«  That  2000  copies  of  each  number  or  part  be  published 
fortnightly,  and  that  the  charge  for  them  be       .         •         .     8  10     0 

« Allowance  to  publisher 2  15    0 

«  Do.  to  canvassers,  6s.  8d.  per  100  (for  2000)        .        .650 

« Profits  to  Mr.  Bastow  uppn  2000  numbers  or  parts,  if 
sold 7  10     0 


^25    0     0 


<'That,  in  case  a  London  agent  be  employed,  Mr.  Bastow  shall 
sacrifice  out  of  his  profits  10«.  6(2.  for  every  500  copies  of  each 
number  or  part  that  agent  may  receive,  if  he  require  it:  that  the 
price  of  printing,  8L  10«.,  and  canvassers'  allowance,  be  paid  first, 
and  then  a  proportionate  division  of  the  remainder,  whether  of  money 
or  stock,  be  made  according  to  the  above  scale,  that  is  to  say,  the 
stork  at  printing  price. 

Signed)  "  J.  A.  Bastow. 

««  Bbnjamin  Walkbr." 

VOL.  XIV. — 54  2  N  2 


e34  EX  PARTE  BASTOW.    E.  T,  1854. 

The  application  was  founded  upon  the  11th,  13th,  and  14th  sections 
^gg--.  of  the  Copyright  Act,  6  &  6  Vict.  c.  *45.     The  11th  section 

-'  enacts  <<  that  a  book  of  registry,  wherein  may  be  registered  as 
hereinafter  enacted  the  proprietorship  in  the  copyright  of  books,  and 
assignments  thereof,  &c.,  shall  be  kept  at  the  Hall  of  the  Stationers' 
Company,  by  the  officer  appointed  by  the  said  company  for  the  pur- 
poses of  this  act,  and  shall  at  all  convenient  times  be  open  to  the  inspec- 
tion of  any  person,  on  payment  of  Is.  for  every  entry  which  shall  be 
searched  for  or  inspected  in  the  said  book ;  and  that  such  officer  shall, 
whenever  thereunto  reasonably  required,  give  a  copy  of  any  entry  in 
such  book,  certified  under  his  hand,  and  impressed  with  the  stamp  of 
the  said  company,  to  be  provided  by  them  for  that  purpose,  and  which 
they  are  hereby  required  to  provide,  to  any  person  requiring  the  same, 
on  payment  to  him  of  the  sum  of  5s. ;  and  such  copies  so  certified  and 
impressed  shall  be  received  in  evidence  in  all  courts,  and  in  all  sum- 
mary proceedings,  and  shall  be  primfi  facie  proof  of  the  proprietorship 
or  assignment  of  copyright,  &c.,  as  therein  expressed,  but  subject  to  be 
rebutted  by  other  evidence."  The  12th  section  makes  it  a  misdemeanor 
unlawfully  to  make  or  cause  to  be  made  any  false  entry  in  the  registry. 
The  13th  section  enacts,  <<  that,  after  the  passing  of  this  act,  it  shall 
be  lawful  for  the  proprietor  of  copyright  in  any  book  heretofore 
published,  or  in  any  book  hereafter  to  be  published,  to  make  entry  in 
the  registry-book  of  the  Stationers'  Company,  of  the  title  of  such  book, 
the  time  of  the  first  publication  thereof,  the  name  and  place  of  abode 
of  the  publisher  thereof,  and  the  name  and  place  of  abode  of  the  pro- 
prietor of  copyright  of  the  said  book,  or  of  any  portion  of  such  copy- 
right, in  the  form  in  that  behalf  given  in  the  schedule  to  this  act 
annexed,  upon  payment  of  the  sum  of  &s.  to  the  officer  of  the  said  com- 
pany :  and  that  it  shall  be  lawful  for  every  such  registered  proprietor 
*fS^81  ^^  ^^iff^  his  interest,  or  any  portion  of  his  interest  therein,  *by 

^  making  entry  in  the  said  book  of  registry  of  such  assignment, 
and  of  the  name  and  place  of  abode  of  the  assignee  thereof,  in  the  form 
given  in  that  behalf  in  the  said  schedule,  on  payment  of  the  like  sum; 
and  such  assignment  so  entered  shall  be  effectual  in  law  to  all  intents 
and  purposes  whatsoever,  without  being  subject  to  any  stamp  or  duty, 
and  shall  be  of  the  same  force  and  effect  as  if  such  assignment  had  been 
made  by  deed.'*  And  the  14th  section  enacts,  <«  that,  if  any  person 
shall  deem  himself  aggrieved  by  any  entry  made  under  colour  of  this 
act  in  the  said  book  of  registry,  it  shall  be  lawful  for  such  person  to 
apply  by  motion  to  the  Court  of  Queen's  Bench,  Court  of  Common 
Pleas,  or  Court  of  Exchequer,  in  term  time,  or  to  apply  by  summons 
to  any  judge  of  either  of  such  courts  in  vacation,  for  an  order  that  such 
entry  may  be  expunged  or  varied ;  and  that,  upon  any  such  application 
by  motion  or  summons  to  either  of  the  said  courts,  or  to  a  judge  as 
aforesaid,  such  court  or  judge  shall  make  such  order  for  expunging^ 
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varying,  or  confirming  such  entry,  either  with  or  without  costs,  as 
to  Bueh  court  or  judge  shall  seem  just ;  and  the  ofiicer  appointed  by 
the  Stationers'  Company  for  the  purposes  of  this  act,  shall,  on  the  pro* 
duction  to  him  of  any  such  order  for  expunging  or  varying  any  such 
entry,  expunge  or  vary  the  same  according  to  the  requisitions  of  such 
order.*' 

The  learned  Serjeant  submitted,  that,  although  quoad  third  persons, 
the  applicant  and  Mr.  Walker  might  by  the  agreements  referred  to  in 
the  affidavit  be  constituted  partners  in  the  work,  there  clearly  was  no 
partnership  inter  se,  and  no  conveyance  to  Walker  of  any  interest  in 
the  copyright,  so  as  to  justify  the  entry  he  had  made. 

A  rule  nisi  having  been  granted,  and  no  one  appearing  to  show 
cause, 

Atkinson^  Serjt.,  now  moved  to  make  it  absolute,  upon  the  usual  affi- 
davit of '^service. 

♦Jbevis,  0.  J. — The  rule  being  in  the  alternative,  "to  ex-  r#/»QY 
punge  or  vary  the  entry,"  there  may  be  some  difficulty  in  acting  ^ 
upon  it. 

Maulb,  J, — The  application  follows  the  words  used  in  the  statute. 
We  can  only  make  the  rule  absolute  in  its  terms.  The  applicant  must 
exercise  his  own  discretion.  Probably  he  will  have  the  option  to  vary 
or  to  expunge. 

Cresswbll,  J.,  was  absent.  Bule  absolute. 


HUGHES  v.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

May  2. 

A  deeUntion  sgaimt  »  rmilway  eompany  >tatod,  that  the  defendants  were  common  emniers  of 
goods  and  cattle  for  hire  from  A.  to  B. ;  that  the  plaintiff  at  A.  delirered  to  the  defendants, 
and  they  reeeired  of  him,  certun  pigs,  to  be  carried  by  them  from  A.  to  B.,  and  at  B.  delirered 
for  the  pl^ntiff  within  a  retuonabU  ftm«  in  that  behalf;  and  that»  by  the  defendants'  default, 
the  pigs  were  not  delivered  at  B.  within  a  reasonable  time, — ^whereby  the  plaintiff  sustained 
damage. 

The  defendants  pleaded, — not  guilty, — and  a  special  plea  setting  up  the  receipt  of  the  pigs  to 
be  carried  sul^ect  to  a  special  contract  **  that  the  defendants  would  not  be  liable  or  responsible 
for  the  carriage  or  delivery  of  the  pigs  within  any  certain  or  definite  time,  nor  in  time  for  any 
particular  market." 

At  the  trial,  it  was  proved,  that,  when  the  pigs  were  delivered  to  the  defendants,  the  plaintiff 
signed  a  note  containing  the  terms  alleged  in  the  special  plea;  and  it  was  further  proved  that 
the  pigs  were  forwarded  to  their  destination  by  the  earliest  train  by  which,  according  to  the 
arrangements  on  that  line,  cattle  could  be  conveyed  from  A.  to  B. 

Upon  this  evidence,  the  judge,  saying  that  the  contract  alleged  in  the  declaration  was  not  proved, 
and  that  there  was  nothing  to  leave  to  the  Jury,  nonsuited  the  plaintiff, — the  plaintiff's  counsel 
offering  no  objection : — 

Held,  that  it  was  not  competent  to  the  plainUff  afterwards  to  move  to  set  aside  the  nonsuit,  on 
the  ground  of  misdirection. 

And,  tttmbUf  per  Cresswell,  J.,  that,  if  the  judge  tells  the  plaintiff's  counsel  that  he  will  nonsuit 
him  on  a  point  of  law,  the  latter  does  not  by  mere  acquiescenoe  lose  his  right  to  move ;  but 
that,  if  the  judge  says  he  will  nonsnit  the  plaintiff,  because  there  is  no  evidence  to  leave  to  the 
'nry,  the  pUuntiff 's  counsel,  if  he  means  to  object,  should  insist  upon  going  to  the  jury,  or  he 
cannot  afterwards  complain. 
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Tub  declaration  stated,  that  the  defendants  were  common  carriers  of 
goods  and  cattle  for  hire,  to  wit,  from  Southall  to  Birmingham ;  that 
^^noi  the  plaintiff,  at  Southall,  ^delivered  to  the  defendants,  and  they 
^  received  of  him,  certain  pigs  of  him  the  plaintiff,  to  be  by  the 
defendants  carried  from  Southall  to  Birmingham,  and  at  Birmingham 
delivered  for  the  plaintiff  within  a  reasonable  time  in  that  behalf,  for 
reward  to  the  defendants  in  that  behalf;  and  that  the  defendants  made 
default  in  carry  the  said  pigs  from  Southall  to  Birmingham,  and  in 
delivering  them  there  within  a  reasonable  time  in  that  behalf,  and  care> 
lessly,  negligently,  and  improperly  delayed  the  delivery  of  the  said  pigs 
for  the  plaintiff  at  Birmingham  until  after  the  expiration  of  such  reason- 
able time.  There  was  a  second  count  charging  that  the  defendants 
converted  to  their  own  use,  or  wrongfully  deprived  the  plaintiff  of  the 
use  and  possession  of  his  said  pigs.  By  means  of  which  said  several 
premises,  the  plaintiff  lost  the  opportunity  of  selling  the  pigs  in  the 
market  of  Birmingham,  and  thereby  lost  divers  gains  and  profits  which 
he  might  and  would  have  made,  had  the  first-mentioned  pigs  been  duly 
delivered  at  Birmingham,  and  had  the  grievances  in  the  second  count 
not  been  committed,  and  was  put  to  expense  in  seeking  for  his  said  pigs, 
and  was  otherwise  injured,  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly  (to  the  first 
count),  that  they  did  not  receive  the  pigs  in  that  count  mentioned  for 
the  purpose  and  upon  the  terms  therein  mentioned, — thirdly  (to  the  first 
count),  that  they  did  carry  the  pigs  from  Southall  to  Birmingham  within 
a  reasonable  time, — fourthly  (to  the  first  count),  that  they  received  the 
pigs  to  be  carried  from  Southall  to  Birmingham  as  alleged,  subject  to  a 
certain  contract  made  between  them  and  the  plaintiff,  that  the  defend- 
ants would  not  be  liable  or  responsible  for  the  carriage  or  delivery  of 
the  pigs  within  any  certain  or  definite  time,  nor  in  time  for  any  parti- 
cular market ;  and  that  the  delay  occurred  and  was  caused  whilst  the 
*f)S91  P^^  ^^^^  travelling  and  were  being  conveyed  in,  upon,  and  *along 
^  the  said  railway.     Upon  these  pleas,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  last  Assizes  at  War- 
wick. The  facts  which  appeared  in  evidence  were  as  follows : — On  the 
evening  of  Tuesday,  the  9th  of  November,  1853,  the  plaintiff  delivered 
at  the  company's  station  at  Southall  twenty  fat  pigs,  which  were  intended 
for  the  Birmingham  market  of  the  following  Thursday.  The  plaintiff 
was  then  informed  by  the  station-master  that  his  pigs  would  go  by  a 
train  which  started  at  3  o'clock  the  next  morning ;  and  he  signed  the 
following  contract : 

<«  To  the  Great  Western  Railway  Company. 
«  Account  113.     Southall  Station,  1st  Nov.  1858. 

«  Received  of  T.  Hughes,  of  Southall,  the  undermentioned,  on  the 
conditions  stated  below,  to  be  sent  to  Birmingham  station. 

<<  Conditions. — Cattle,  horses,  and  live-stock  will  only  be  conveyed  on 
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the  following  conditions : — The  company  is  to  be  held  free  from  all  risk 
or  responsibility  in  respect  of  any  loss  or  damage  arising  in  the  loading 
or  anioading,  from  suffocation,  from  being  trampled  on,  bruised,  or  other- 
wise injured  in  transit,  from  fire,  or  from  any  other  cause  whatever. 
The  company  u  not  to  be  held  reeponeible  for  the  carriage  or  deliver}/ 
within  any  certain  or  definite  tim^j  nor  in  time  for  any  particular  market. 
The  company  does  not  undertake  to  forward  live-stock  by  any  particular 
train  which  may  be  selected,  unless  due  notice  is  given  to  the  superin- 
tendent of  the  station,  and  the  senders  are  informed  by  him  that  the 
company's  arrangements  will  admit  of  their  cattle  going  forward.  Two 
days'  notice  must  be  given  by  persons  intending  to  send  stock ;  and  such 
stock  must  be  at  the  station  not  less  than  two  hours  before  the  depart- 
ure of  the  train. 

mN.B.  The  form  below  is  to  be  filled  up  and  signed  *by  the  r^^o^/v 
party  desiring  to  send  cattle,  and  by  him  forwarded  to  the  super-  ^ 
intendent  of  the  station  whence  they  are  proposed  to  be  sent,  in  time 
for  the  necessary  wagons  to  be  prepared  for  that  purpose ;  and,  unless 
the  foregoing  rules  are  complied  with,  the  cattle  will  not  be  received. 

<<  I  agree  to  abide  by  the  above  conditions. 

(Signed)  «  T.  Hughes,  Sender." 

The  pigs  were  accordingly  forwarded  by  the  3  o'clock  A.M.  train  on 
the  10th  of  November,  but  did  not  arrive  at  Birmingham  in  time  for 
Thursday's  market ;  and,  when  they  did  arrive,  they  were,  in  conse- 
quence of  being  so  long  in  the  trucks  without  food,  so  much  wasted  and 
deteriorated  that  the  plaintiff  sustained  considerable  loss. 

On  the  part  of  the  defendants,  it  was  proved,  that  the  goods  train 
which  left  Southall  at  3  o'clock  in  the  morning  went  no  further  than 
Didcot,  where  it  would  in  the  ordinary  course  arrive  at  7.80  A.M. : 
that  the  next  goods  train  for  Birmingham  (by  which  the  pigs  in  ques- 
tion were  forwarded)  left  Didcot  at  5.30  P.M.;  and  that  the  only  other 
train  which  passed  through  Didcot  for  Birmingham  between  those  hours, 
was  the  express  train,  which  only  stopped  to  take  up  passengers  and  to 
water. 

For  the  plaintiff  it  was  insisted,  that,  notwithstanding  the  special  con- 
tract, the  company  were  bound  at  all  events  to  forward  the  pigs  within 
a  reasonable  time. 

On  the  other  hand,  it  was  submitted  that  the  special  contract  excluded, 
all  questions  as  to  reasonable  time ;  and,  further,  that  the  pigs  were 
sent  within  a  reasonable  time,  inasmuch  as  they  were  sent  by  the  next 
practicable  train. 

His  lordship  referred  to  the  case  of  Walker  v.  The  York  and  North- 
Midland  Railway  Company,  2  Ellis  &  B.  750,(a)  (£.  C.  L.  R.  vol.  75), 

(a)  Cited  antd,  p.  680. 
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♦fliil  ^^^  intimating  an  opinion,  that,  under  the  ^circamstanceB,  the 
^  pigs  had  been  forwarded  within  a  reasonable  time, — the  plaintiff's 
counsel  expressing  no  dissent  to  that  course, — ^nonsuited  the  plaintiff. 

Miller^  Serjt.,  on  a  former  daj  in  this  term,  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — By  their  acceptance  of  the  pigs  to  be 
carried  on  their  railway,  an  implied  contract  arose  that  they  should  be 
carried  within  a  reasonable  time.  [Jbryis,  C.  J. — Reference  being 
had  to  the  ordinary  course  of  things.]  No  notice  was  given  to  the 
plaintiff  that  the  next  train  from  Didcot  to  Birmingham  did  not  carry 
cattle  or  goods.  [Jeryis,  C.  J. — ^The  plaintiff  did  not  know  that  there 
was  any  train  at  all.]  He  had  a  right  to  assume  that  .there  would  be 
no  undue  delay.  Suppose  the  company  had  a  goods  train  only  once  a 
week, — would  they  not  be  liable?  [Jervis,  C.  J. — ^Not  under  the  spe- 
cial contract.]  The  case  of  Walker  v.  The  York  and  North-Midland 
Railway  Company  is  clearly  distinguishable:  there  was  an  express  nn- 
derstanding  there  that  the  company  would  not  hold  themselves  bound 
to  deliver  fish  within  a  reasonable  time.  [Jbryis,  C.  J. — Do  you  insist 
that  the  defendants  were  bound  to  give  your  pigs  a  special  train  ?]  No. 
But  it  is  submitted,  that,  on  this  special  contract  is  to  be  superindnoed 
a  contract  that  the  pigs  shall  be  conveyed  without  unreasonable  delay. 
If  the  defendants  knew  that  they  could  not  convey  the  animals  within 
such  a  space  of  time  as  would  prevent  their  being  seriously  injured,  it 
was  their  duty  to  decline  the  contract.  The  case  of  The  Ghreat  Western 
Railway  Company,  Appellants,  Goodman,  Respondent,  12  C.  B.  313 
(E.  C.  L.  R.  vol.  74),  is  an  authority  to  show  that  the  public  are  not 
bound  by  regulations  of  a  railway  carriage  of  which  they  have  no  notice. 
It  was  there  held,  that  a  railway  company  is  responsible  for  the  loss  of 
a  passenger's  luggage  (within  the  weight  allowed),  which  has  been 
*6421  *^^^'^^^^^  ^^  ^°®  of  ^^^  servants,  though  not  booked  and  paid  for; 
^  notwithstanding  a  by-law  which  provides  that  «  every  first  class 
passenger  be  allowed  1121bs.,  and  every  second-class  passenger  SSlbs. 
of  luggage,  free  of  charge ;  but  the  company  will  not  be  responsible  for 
the  care  of  the  same,  unless  booked  and  paid  for  accordingly," — ^in  the 
absence  of  evidence  that  the  company  has  provided  means  for  the  book- 
ing of  luggage.  It  was  there  contended,  on  behalf  of  the  company,  that 
the  by-law  in  question,  having  been  duly  made  under  the  provisions  of 
the  144th  section  of  the  company's  act  of  incorporation,  6  &  6  W.  4,  c 
cvii.,  and  in  terms  exempting  the  company  from  responsibility  for  the 
care  of  passengers'  luggage,  unless  booked  and  paid  for,  and  that  by- 
law not  having  been  complied  with,  the  company  were  not  responsible. 
But  the  court  held,  that  it  was  a  question  of  fact  whether  the  contract 
upon  which  the  plaint  was  founded  was  proved,  and  whether  the  eii- 
dence  showed  that  it  was  broken. 

Williams,  J.(a) — I  cannot  see  that  any  injustice  has  been  done  by 

(a)  CrM8w«]l|  J.,  had  gone  to  chambert. 
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the  coarse  taken  by  the  Lord  Chief  Justice  at  the  trial.  But,  at  the 
same  time,  I  entertain  some  doubt  whether  the  evidence  ought  not  to 
have  been  submitted  to  the  jury.  On  that  ground,  therefore,  though 
with  great  reluctance,  I  think  we  ought  to  grant  a  rule. 

Growder,  J. — ^I  also  doubt  whether  the  plaintiff  was  not  entitled  to 
have  the  question  submitted  to  the  jury. 

Jbrvis,  G.  J. — I  think  there  is  no  ground  whatever  for  a  rule.  The 
plaintiff's  counsel,  if  he  had  seen  the  ^faintest  ground  for  hope,  r^e/^^o 
would  no  doubt  have  desired  me  at  the  time  to  leave  the  case  to  ^ 
the  jury.  I  certainly  thought  that  the  nonsuit  was  acquiesced  in.  But, 
as  my  two  learned  Brothers  think  there  is  some  doubt  about  it,  the  rule 
will  go. 

MeUor  and  Brewery  on  a  subsequent  day,  showed  cause. — The  decla- 
ration states  that  the  defendants  received  the  pigs  to  be  by  them  car- 
ried from  Southall  to  Birmingham,  and  to  be  delivered  for  the  plaintiff 
at  Birmingham  within  a  reasonable  time  in  that  behalf,  and  that  they 
carelessly,  negligently,  and  improperly  delayed  the  delivery  of  the  pigs 
at  Birmingham  until  after  the  expiration  of  such  reasonable  time. 
There  was  no  evidence  whatever  that  the  defendants  entered  into  any 
such  contract ;  and,  if  they  did,  there  was  evidence  that  they  performed 
it.  It  was  proved  that  the  defendants  received  the  pigs  under  a  special 
contract,  which  contained,  amongst  others,  a  clause  that  <<  the  company 
was  not  to  be  held  responsible  for  the  carriage  or  delivery  within  any 
certain  or  definite  time,  nor  in  time  for  any  particular  market."  And 
the  evidence  was,  that  the  pigs  were  forwarded  by  the  only  train  by 
which  they  could  go.  It  would  have  been  idle  to  require  such  a  case 
to  be  submitted  to  a  jury :  and  there  is  no  pretence  for  finding  fault 
with  the  nonsuit.  It  was  the  duty  of  the  judge  to  construe  the  special 
contract. 

MUlery  Serjt.,  and  (?.  Maye$y  in  support  of  the  rule. — ^The  supposed 
acquiescence  of  the  plaintiff's  counsel  does  not  disentitle  him  to  move 
to  set  aside  the  nonsuit.  Where,  in  a  case  of  this  sort,  the  learned 
judge  expresses  a  strong  opinion  as  to  what  is  reasonable  and  what  not, 
and  thereupon  tells  the  plaintiff's  eounsel  he  shall  direct  a  nonsuit,  it 
is  no  part  of  the  counsel's  duty  to  interpose.  [Gresswell,  J. — If  the 
judge  tells  the  plaintiff's  '*'counsel  that  he  will  nonsuit  him  on  a  r«/« . j 
point  of  law,  the  latter  does  not  by  mere  acquiescence  lose  his  ^ 
right  to  move :  but,  if  the  judge  says  he  will  nonsuit  the  plaintiff  because 
there  is  no  evidence  to  leave  to  the  jury,  that  is  a  very  different  case ; 
counsel,  if  they  mean  to  object,  should  insist  upon  going  to  the  jury, 
or  they  cannot  afterwards  complain.  Jervis,  G.  J. — We  held,  in  The 
York  and  North-Midland  Railway  Company,  Appellants,  Crisp,  Respond- 
ent, antd,  p.  527,  that  there  was  no  general  contract  in  a  case  of  this 
sort,  where  a  ticket  constituting  a  special  contract  has  been  delivered 
to  the  owner  of  the  pigs  at  the  time,  though  the  party  did  not  read  it ; 


644  HUaHES  ».  G.  W.  RAILWAY  CO.    E.  T.  1854 

and  that  the  county  court  judge  ought  to  have  nonsuited  the  plaintiiT.] 
Notwithstanding  the  special  contract,  the  plaintiff  here  had  a  right  to 
have  his  pigs  carried  in  a  reasonable  manner,  and  delivered  within  a 
reasonable  time.     It  is  said  that  these  pigs  were  forwarded  within  a 
reasonable  time,  because  they  were  forwarded  by  the  next  cattle  train 
that  left  Didcot  for  Birmingham  after  their  arrival  at  that  place.    The 
case  of  The  Great  Western  Railway  Company,  Appellants,  Goodman, 
Respondent,  12  C.  B.  813  (E.  G.  L.  R.  vol.  74),  shows  that  the  public 
are  not  bound  by  every  internal  arrangement  the  company  may  make, 
and  of  which  no  notice  is  communicated  to  them.     The  Lord  Chief  Jus- 
tice was  clearly  wrong  in  holding  that  the  reasonableness  of  time  must 
depend  upon  the  practice  and  convenience  of  the  company.     Their  dis- 
cretion in  the  appointment  of  their  trains  must  of  necessity  be  governed 
by  the  nature  and  quality  of  the  goods  which  they  undertake  to  carry. 
[Gresswbll,  J. — Is  the  traffic  on  the  line  to  be  regulated  by  what  a 
jury  may  judge  to  be  convenient  in  the  particular  case?]     It  is  not 
necessary  to  press  the  argument  to  that  extent.     But  the  question 
of  reasonable  time  is  always  for  the  jury,  regard  being  had  to  aU  the 
surrounding  circumstances. 

^Rd^i      *Cre6SWELL,  J. — In  order  that  there  may  be  no  misconception 
-*  in  future,  we  will  take  time  to  consider  how  this  case  is  to  be 
disposed  of.     But  we  entertain  very  little  doubt  that  there  must  be  a 
nonsuit,  one  way  or  the  other.  Cur.  adv.  vult. 

Crbsswbll,  J. — In  this  case,  the  Lord  Chief  Justice  directed  a  non- 
suit. This,  it  is  said,  he  had  no  right  to  do«  In  strictness,  no  doubt, 
the  judge  has  no  right  to  nonsuit  the  plaintiff,  where  there  are  several 
issues.  But,  unless  the  counsel  insist  on  the  issues  going  to  the  jury, 
if  the  circumstances  are  such  that  the  judge  ought  as  matter  of  law  to 
have  directed  a  verdict  for  the  defendant,  the  nonsuit,  though  in  invitnm, 
ought  to  stand.  That  I  take  to  be  the  position  in  which  this  case  was 
left.  The  declaration  alleges  that  the  defendants  are  common  carriers 
of  cattle  and  goods  for  hire  from  Southall  to  Birmingham ;  that  the 
plaintiff  delivered  to  the  defendants,  and  they  received  of  them,  certain 
pigs,  to  be  carried  by  the  defendants  from  Southall  to  Birmingham, 
and  at  Birmingham  delivered  for  the  plaintiff  tPtthin  a  reasonable  time: 
and  then  it  goes  on  to  charge  that  the  pigs  were  not  delivered  within  a 
reasonable  time,  and  in  consequence  became  deteriorated.  The  defend- 
ants did  not  traverse  the  allegation  that  they  were  common  carriers  for 
hire :  but  they  pleaded  not  guilty,  and  a  special  plea  alleging  that  they 
received  the  pigs  to  be  carried  subject  to  a  special  contract  that  they 
would  not  be  liable  or  responsible  for  the  carriage  or  delivery  of  the 
pigs  within  any  certain  or  definite  time,  nor  in  time  for  any  particular 
market.  It  appeared  that  a  paper  was  delivered  to  and  signed  by  the 
plaintiff  at  the  time  the  pigs  were  booked  at  Southall,  containing  these 
special  terms, — <<  The  company  is  not  to  be  held  responsible  for  the 
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carriage  or  ^delivery  within  any  certain  or  definite  time,  nor  in  p:^/»j/. 
time  for  any  particular  market,'*  It  is  clear  that  the  pigs  were  ^ 
not  received  by  the  defendants  to  be  carried  upon  the  terms  alleged  in 
the  declaration.  The  Lord  Chief  Justice,  therefore,  was  bound  to  tell 
the  jury  that  there  was  no  evidence  to  sustain  that  issue,  and  that  they 
must  find  for  th«  defendants.  I  do  not  deal  with  the  other  issues.  It 
is  enough  to  say  upon  the  iasue  upon  the  plea  setting  up  the  special 
contract,  that  the  defendants  did  not  receive  the  pigs  upon  the  terms 
alleged  in  the  declaration ;  and,  that  being  ao,  I  am  of  opinion  that  the 
nonsuit  ought  not  to  be  diatorbed* 

Williams,  J. — I  am  of  the  aam«  opinion.  At  the  trial  there  was  no 
dispute  about  the  facts:  the  pigs  were  received  upon  the  terms  of  the 
special  contract  set  out  in  the  fourth  plea ;  and  they  were  forwarded  to 
their  destination  by  the  earliest  practicable  train.  The  nonsuit  was  in 
fact  a  boon  to  the  plaintiff;  for,  if  his  counsel  had  insisted  upon  going 
to  the  jury,  there  must  have  been  a  verdict  for  the  defendants.  If  the 
plaintiff  were  to  socceed,  the  effect  would  be,  that  the  owners  of  cattlo 
sending  them  by  railway  might  render  the  special  contract  of  no  avail, 
by  delivering  the  cattle  to  the  company  on  the  terms  mentioned  in  the 
ticket,  and  then  getting  •  jury, — who  are  often  too  apt  to  find  against 
a  railway  company ,^to  say  that  there  had  been  unreasonable  delay. 
I  think,  under  all  the  circumstances,  the  plaintiff  ought  not  to  be  per- 
mitted to  repudiate  the  nonsuit. 

Jbrvis,  C  J.,  concurred*  Rule  discharged.(a) 

(«)  See  Um  next 
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a  nStmij  tom\fmj  is  not  refponsibfo  for  tb«  non-delivery  of  Ure-etook,  where  the  owner  has,  in 
«[eflaitce  of  tiie  known  oonree  of  bnsinoes  of  Uie  eompnnj,  pennitted  Uiein  to  bo  delivered  nt 
one  6(  the  eoMpaoy'e  etnltone  without  an  acknowledgment  from  the  proper  officer  of  their 
receipt  for  the  putpone  of  being  carried, — although  they  are  prored  to  have  been  delivered  to 
one  in  the  eompaay's  employ. 

This  was  an  action  against  the  Great  Northern  Railway  Company, 
brought  to  recover  the  value  of  six  pigs  of  the  plaintiff,  alleged  to  have 
been  lost  through  the  negligence  of  the  defendant's  servants. 

The  first  count  of  the  declaration  stated  that  the  defendants  were  the 
owners  of  the  Great  Northern  Railway,  and  of  certain  carriages  used  by 
them  for  the  conveyance  of  cattle,  pigs,  goods,  and  chattels,  upon  tho 
said  railway,  from  Hitchin  to  King's  Cross,  for  hire  and  reward ;  that 
thereupon  the  plaintiff  delivered  to  the  defendants,  and  the  defendants 
then  accepted  and  received  from  the  plaintiff,  six  pigs,  to  be  carried  for 
the  plaintiff  by  the  defendants  in  the  said  carriages  of  the  defendants* 
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upon  the  said  railway,  from  Hitchin  aforesaid  to  King's  Gross  aforesaid, 
and  there  to  be  delivered  to  the  plaintiff  within  a  reasonable  time,  for 
reward  to  the  defendants  in  that  behalf,  and  upon  the  terms  and  con- 
ditions that  the  plaintiff  undertook  to  bear  all  risk  of  injury  by  couTej- 
ance  and  other  contingencies,  and  that,  before  he  allowed  his  said  pigs  to 
be  placed  therein,  he  should  examine  the  said  carriages,  and  be  satisfied 
with  their  safety, — ^the  said  reward  being  for  the  use  of  the  railway  car- 
riages and  locomotive  power  only, — and  that  the  defendants  would  not 
be  responsible  for  any  alleged  defects  in  their  carriages  or  trucks,  niess 
complaint  were  made  at  the  time  of  booking,  or  before  they  left  the  station, 
nor  for  any  damages,  however  caused,  to  the*  said  pigs  travelling  upon 
their  railway,  or  in  their  vehicles ;  and  that  the  plaintiff  had  exasuncd 
the  said  carriages,  and  was  satisfied  with  their  safety :  Breach,  that  the 
"^fU^I  ^®^*^^<^^i^^9  ^^^  regarding  their  duty  in  that  behalf,  did  not,  *WTtbin 
-'  such  reasonable  time,  carry  the  said  pigs,  nor  deliver  them  to  the 
plaintiff,  &c. 

There  was  also  a  count  in  trover. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  that  the  plain- 
tiff did  not  deliver  the  pigs  to  the  defendants,  nor  did  the  defendants 
receive  the  same,  to  be  carried  upon  the  terms  and  conditions  alleged  in 
the  first  count.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minister in  Trinity  Term,  1854.  The  facts  which  appeared  in  evidence 
were  as  follows  :-^The  plaintiff  had  sent  two  lots  of  pigs  to  the  defend- 
ants' station  at  Hitchin,  containing  together  208  pigs,  to  be  carried  to 
London.  These  were  duly  delivered  to  the  consignee  in  London.  Six 
other  pigs,  however,  which  the  plaintiff  had  sent  to  the  station  to  go  bj 
the  same  train,  never  arrived.  The  circumstances  under  which  they  were 
delivered  at  the  station  at  Hitchin,  were  as  follows :  They  were  conveyed 
to  the  station  by  one  Lewis,  who  had  thirty-two  pigs  of  his  own,  to  go  to 
London  at  the  same  time.  Lewis  obtained  the  proper  consignment-note 
and  cattle-ticket  for  his  own  pigs,  but  not  for  the  six  pigs  belonging  to 
the  plaintiff;  he  having  delivered  them  (as  he  stated)  to  one  Morgan,  a 
servant  of  the  defendants  at  the  station,  who  said  he  would  take  care  of 
them. 

It  appeared  that  the  course  of  business  at  the  station  (of  which  it  was 
proved  that  the  plaintiff  was  cognisant)  was,  that,  on  the  arrival  of  lire- 
stock  there,  they  were  counted  by  a  servant  of  the  company,  who  made 
out  and  signed  what  is  called  a  "consignment-note,"  stating  the  number 
of  the  trucks,  the  number  of  cattle,  and  the  names  of  the  consignor  and 
consignee;  that  the  "consignment-note"  was  then  signed  by  the  person 
bringing  the  stock,  and  taken  to  a  booking-clerk,  who  made  out  from  it 
*r4Ql  *  "c*^^^®  ticket,"  which  was  signed  by  the  *consignor*8  agent,  who, 
-'  on  receipt  of  a  duplicate,  paid  the  carriage,  the  duplicate  ticket 
being  the  authority  to  receive  the  cattle  on  their  arrival  at  their  destina- 
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tion.  The  oonsignment-note  contained  a  notice  to  the  following  effect: — 
'*The  terms  upon  which  eyery  sender  agrees  with  the  above-named  com- 
pany that  his  goods  shall  be  receiyed,  carried,  delivered,  or  warehoused, 
if  necessary,  are  as  follows,  that  is  to  say,  the  said  company  shall  not  be 
accountable  for  any  articles,  unless  the  same  be  signed  for  as  received  by 
their  clerks  or  agents."  The  cattle-ticket  bore  the  following  endorse- 
ment,— ^whieh  constituted  the  special  contract  stated  in  the  first  count  of 
the  declaration : — ^^  This  ticket  is  issued  subject  to  the  owner's  under- 
taking to  bear  all  the  risk  of  injury  by  conveyance,  and  other  contin- 
gencies ;  and  the  owner  is  required  to  see  to  the  efficiency  of  the  carriage, 
before  he  allows  his  horses  or  live-stock  to  be  placed  therein :  the  charge 
being  for  the  use  of  the  railway,  carriages,  and  locomotive  power  only, 
the  company  will  not  be  responsible  for  any  alleged  defects  in  their  car- 
riages or  trucks,  unless  complaint  be  made  at  the  time  of  booking,  or 
before  the  same  leave  the  station ;  nor  for  any  damages,  howeveic  caused, 
to  horses  or  live-stock  of  any  description,  travelling  upon  their  railway, 
or  in  their  vehicles."  The  payment  for  the  carriage  of  the  cattle  was 
made  sometimes  at  the  station  at  which  they  were  received,  and  some- 
times on  their  arrival  at  their  destination. 

At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  called  upon 
the  learned  judge  to  nonsuit  him,  insisting  that  there  was  no  evidence 
to  go  to  the  jury  that  the  defendants  had  contracted  with  the  plaintiff 
on  the  terms  mentioned  in  the  declaration;  and  that,  assuming  their 
servant  Morgan  to  have  r<eoeived  the  pigs  in  question,  he  had  done  sc 
without  their  authority,  and  in  direct  violation  of  his  duty  and  of  the 
course  of  business  at  the  station. 

The  learned  judge  declined  to  nonsuit;  but  left  it  to  the  *jury  rn^^t-r^ 
to  say  whether  or  not  Morgan  had  received  the  pigs.  They  found  ^ 
that  he  had,  and  his  lordship  thereupon  directed  a  verdict  to  be  entered 
for  the  plaintiff  for  142.,  the  value  of  the  six  pigs;  reserving  leave  to 
the  defendants  to  move  to  enter  a  nonsuit,  if  the  court  should  think 
there  was  no  evidence  to  go  to  the  jury ;  and  also  reserving  to  the 
plaintiff  leave  to  amend  the  declaration,  if  necessary, — it  being  agreed 
that  the  only  question  was,  whether  or  not  the  company  had  received 
the  pigs  to  be  carried. 

Montagu  Ohamben,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  accordingly,  against  which 

BffU$y  Serjt.,  and  Chamaeh^  now  showed  cause. — ^The  porter  Mor- 
gan, who  received  the  pigs  in  question  from  Lewis  at  the  Hitchin  station, 
either  had  authority  from  the  company  to  do  as  he  did,  or  was  permitted 
by  them  to  hold  himself  out  as  a  person  having  such  authority :  and,  in 
either  case,  the  defendants  are  liable.  In  Giles  v.  The  Taff  Yale  Rail- 
way Company,  2  Ellis  &  B.  822  (E.  G.  L.  R.  vol.  76),  it  was  held  by 
all  the  judges  in  the  Exchequer  Chamber,  that  it  is  the  duty  of  a  com- 
pany carrying  on  trade,  to  have  on  the  spot  an  officer  with  authority  to 
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do  for  the  company  all  that,  in  the  ordinary  exigeactea  of  their  hnsiDest, 
might  require  to  be  done  promptly.  The  company  are  clearly  reipoB- 
sible  for  acts  reasonably  done  under  an  emergency  by  a  penoa  in  the 
position  in  which  this  man  appeared  to  be«  In  Pickford  v.  The  6nsd 
Junction  Railway  Company,  12  M.  k  W.  766,t  it  appeared  tiiat  (he 
Grand  Junction  Railway  Company,  who  were  carriers  on  their  fiae,  pub- 
lished a  printed  notice,  which  was  fixed  up  orer  the  door  of  their  stttton 
for  the  reception  of  goods  in  LiTerpool,  that  all  goods  received  after  4 
o'clock,  P.M.,  would  be  forwarded  on  the  next  working  day.  Long 
after  the  publication  of  this  notice,  certain  goods  were  brought  to  tke 
*({^M  *^*^^^^  about  half-past  five  o'clock,  to  be  forwarded  to  ^Biraing- 
-'  ham  by  the  railway.  The  person  who  breught  them, — the  semnt 
of  the  owner, — saw  the  company's  weigher^  and  asked  if  tktre  was 
time, — t.  €.  for  the  goods  to  proceed  that  evening:  he  said tkere  was, 
and  the  goods  were  placed  by  the  company's  porters  on  the  trwcki  on 
which  goods  are  carried  upon  the  railway.  The  same  person  bd  on 
former  occasions  taken  goods  of  the  same  kind  to  the  station  at  s  later 
hour,  which  were  never  refused  for  being  too  late,  and  which  bad  been 
forwarded  the  same  evening.  Upon  these  facts,  it  was  held  tbat  there 
was  evidence  to  go  to  the  jury  of  a  special  contract  by  the  railvaj 
company  to  forward  the  goods  in  question  on  the  same  eveaing  on 
which  they  were  delivered.  £Ma0LB,  J.'—If  Morgan  had  been  the 
master  or  superintendent  of  the  station,  possibly  he  might  hare  had 
authority  to  do  as  he  did.  And  it  may  be  that  the  company  are  liaUe 
if  they  place  a  man  in  a  position  to  hold  himself  out  as  having  anthority, 
though  he  may  in  some  degree  have  exceeded  his  duty.  Moi^  bad, 
it  appears,  authority  to  go  through  some  of  the  preliminary  matters  to 
the  making  of  the  contract.  It  is  not  necessary  to  show  that  be  bad 
full  and  perfect  authority.  It  is  enough  if  there  was  evidence  to  go  to 
the  jury.]  It  was  a  question  for  the  jury,  whether  the  defendants 
contracted  as  alleged,  or  not ;  and  they  were  at  liberty  to  infer  bm 
the  facts  proved  that  Morgan  had  authority  to  make  such  coDtrset  for 
them:  Muscfaamp  v.  The  Lancaster  and  Preston  Junction  Bailva; 
Company,  8  M.  &  W.  421  ;t  Scothom  ir.  The  South  Stafibidshire  Bail- 
way  Company,  8  Exch.  841  ;t  Walker  ir.  The  Tork  and  North  Midland 
Railway  Company,  2  Ellis  k  B.  750  (E.  G.  L.  B.  vol.  75).  The  com- 
pany had  such  a  possession  of  these  pigs  as  to  enable  them  to  nsistain 
trespass  or  trover  in  respect  of  them,  or  to  sustain  an  indictment  against 
a  person  stealing  them.  At  all  events,  the  plaintiiT  is  clearly  entitled 
to  a  verdict  upon  the  count  in  trover. 

*65"'>1  *  Montagu  Chambers  and  Warckworthy  in  support  of  the  rule.— 
"^  The  contention  on  the  part  of  the  plaintiff  at  the  trial,  waa,  tbt 
the  six  pigs  which  form  the  subject  of  this  action,  were  received  on 
behalf  of  the  company  to  be  carried  upon  the  same  terms  as  tlie  two 
hundred  and  three  pigs  were  received.    The  plaintiff  failed  to  prove  toe 
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dpeeial  contract  stated  in  the  declaration,  kiatiBtteli  as  he  did  not  show 
that  the  consignment-note  and  the  cattle-ticket,  which  alone  constituted 
the  terms  upon  which  the  company  undertook  to  carry  cattle  and  live- 
stock, had  heen  obtained :  and  he  could  not  rely  upon  a  genersl  contract 
to  carry,-^Austin  v.  The  Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company,  16  Q.  B.  600  (B.  C.  L.  R.  vol.  71);  Austin  v.  The 
Manchester,  SheSeld,  and  liincolnshire  Railway  Company,  10  G.  B.  454 
(E.  C.  L.  R.  vol.  70).  In  Walker  n.  The  York  and  North-Midhnd  Railway 
Company,  although  the  company  had  acted  very  harshly  and  improperly, 
the  coart  held  that  parties  sending  fish  by  them,  and  who  were  cognisant 
of  the  terms  upon  which  alone  the  company  consented  to  carry  for 
them,  were  bound  by  the  special  contract  cdntaiaed  in  the  notices.  The 
only  contract  the  defendants  here  entered  into,  was,  a  contract  that 
they  were  to  be  liable  for  the  safe  delivery  of  such  goods  and  cattle  only, 
as  the  signature  of  their  clerk  vouched  their  receipt  of.  The  declara- 
tion, therefore,  could  not  be  sustained,  even  if  it  were  amended  by 
striking  out  the  special  terms:  The  York,  Newcastle,  and  Berwick 
Railway  Company,  App.,  Crisp,  Resp.,  ant^  p.  527.  [Jbrvis,  0.  J. — 
In  that  case  there  was  a  clear  admitted  bargain :  there  was  nothing  for 
the  jury  to  consider  at  all.]  It  has  been  urged  that  Morgan,  the  com- 
pany's servant,  must  at  all  events  be  assumed  to  have  authority  to  act 
in  this  way  for  them  in  a  ease  of  emergency.  But  there  is  no  pretence 
for  saying  that  there  was  any  emergency  here.  Lewis,  the  person  who 
brought  the  pigs  in  ^question  to  the  station,  had  ample  time  to  r^geq 
comply  with  the  company's  regulations  with  regard  to  his  own  ^ 
pigs.  Morgan  had  clearly  a  mere  Umited  duty,  and  one  moreover  which 
was  well  known  to  the  plaintiff.  By  dealing  with  him  as  he  did,  he  in 
fact  made  him  his  own  agent  for  the  occasion :  Boys  v.  Pink,  8  C.  fc  P. 
361  (E.  C.  L.  R*  vol.  84).  As  to  the  count  in  trover,  no  rdiance  was 
placed  upon  that  at  the  trial ;  nor  was  any  leave  reserved  in  respect  of 
it.  No  doubt,  a  carrier  is  liable  in  trover,  where  he  unlawfully  retains 
posaession  of  goods  intrusted  to  him  to  be  carried, — ^Dewell  tf.  Moxon, 
1  Taunt.  891.  But  trover  will  not  lie  against  a  carrier  for  the  mere 
loss  of  an  article  intrusted  to  him ;  the  proper  remedy  being  by  an 
acUen  on  the  case,— Ross  v.  Johnson,  6  Burr.  2825 ;  Kirkman  v.  Har- 
greaves,  1  Selw.  N.  P.  10th  edit.  411. 

JjnYiSy  C.  J.-— I  am  opinion  that  this  rule  ought  to  be  made  abso- 
lute. The  count  in  trover  clearly  cannot  be  sustained.  I  also  think 
that  the  first  count, — whether  in  its  original  state,  or  as  proposed  to 
be  amended, — is  not  supported  by  the  evidence.  According  to  the 
course  of  business,  of  which  the  plaintiff  was  proved  to  be  perfectly 
cognisant,  it  was  the  sender's  duty  to  get  a  consignment-note  when  he 
delivered  the  pigs  at  the  station;  and  that  consignment-note  gave  him 
distinct  notice  that  the  company  would  not  hold  themselves  responsible 
for  the  pigs,  unless  the  same  were  signed  for  as  received  by  their  clerk. 

2o2 
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Knowing  this,  the  plaintiff  sent  the  pigs  in  question  by  Lewis.  Lewii 
handed  them  over  to  Morgan,  without  more ;  and  thus  made  MorgiD 
his  servant  for  the  purpose  of  doing  what  was  necessary  to  put  the  pigs 
in  motion  towards  their  destination.  Morgan  had  no  authority  to 
contravene  the  regulations  of  the  company :  and  I  think  they  are  not 
bound  by  his  act. 

Maulb,  J« — I  am  of  the  same  opinion.  Putting  the  true  eolttt^I^ 
^^p^-%  tion  upon*the  evidence,  I  think  there  was  *none  which  would 
^  warrant  the  jury  in  finding  that  there  was  any  contract  between 
the  plaintiff  and  the  company  as  to  the  carriage  of  these  six  pigs.  It 
appears  that  the  plaintiff  had  sent  208  pigs  to  be  conveyed  from  Hitchio 
to  London  by  the  defendants'  railway.  As  to  these,  the  course  of  bosi- 
ness  was  regularly  and  properly  gone  through,  and  they  readied  their 
destination  in  safety.  He  then  brings  (by  his  friend  Lewis)  six  more 
pigs,  which  he  desires  to  send  in  the  same  way.  Lewis,  who  has  thirty- 
two  pigs  of  his  own  to  go  to  London,  seems  to  have  dealt  properly  with 
them.  But  he  left  the  plaintiff's  six  pigs  with  Morgan,  one  of  the  com- 
pany's porters ;  and,  if  the  plaintiff,  or  some  one  on  his  behalf,  had  gone 
to  Moigan  and  got  a  consignment-note,  and  afterwards  obtained  a 
cattle-ticket,  which  is  probably  what  he  expected  would  be  doae,  all 
would  have  been  well.  But  I  think  the  jury  would  not  be  wamoted 
in  inferring  a  contract  by  the  company  to  carry,  from  what  passed  with 
respect  to  these  pigs  between  Morgan  and  Lewis.  I  therefore  agree 
with  my  Lord  in  thinking  that  the  rule  to  enter  a  nonsuit  must  be  made 
absolute. 

Crbsswbll,  J. — ^I  am  of  the  same  opinion,  upon  both  grounds. 
There  was  no  evidence  whatever  that  Morgan- had  authority  to  bind  tbe 
company  by  a  contract  out  of  the  usual  course  of  business,  that  v^ 
without  observing  the  formalities  prescribed  by  the  memorandom  on 
the  consignment-note,  and  the  practice  at  the  station.  Nor  do  I  think 
there  was  any  evidence  that  Morgan  held  himself  out  as  haviag  aor 
such  authority. 

Crowdbr,  J. — ^I  am  of  the  same  opinion.  The  course  of  basinesi 
being  known  to  the  plaintiff,  he  must  have  been  perfectly  aware  that 
neither  Morgan  nor  any  other  person  had  authority  to  bind  the  torn- 
pany  for  the  carriage  of  stock,  otherwise  than  in  accordance  with  the 
terms  of  their  notice.  Rule  absolate. 
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♦BORRADAILE  and  Another  v.  NELSON.     May  11.     [*666 

The  London  (Ciij)  Small  DebU  Bxteniion  Act,  1852  (15  A  16  Vict  &  Izzrii.),  does  not  deprire 
mn  attornejr  saiog  for  s  bill  of  costa  in  the  snperior  eourte,  of  the  eotta  of  the  action,  when  ha 
recovers  a  sum  exeeedtnuf  202. 

A  rerdiet  was  takan  for  the  amoant  of  an  attorney's  bill  subjeot  to  taxation.  By  a  Jodg^e's  order, 
tba  proceedinfs  on  the  rerdict  were  stayed,  to  five  the  defendant  time  to  get  the  bill  taxed ; 
and  the  order  went  on  to  provide,  that,  "if  on  taxotiun  the  damages  should  be  reduced  to  50i. 
or  under,  the  Terdiet  should  be  entered  for  the  reduced  sum,  and  the  plaintiffs  and  defendant 
should  respeotively  have  the  same  rights  under  the  15  A  16  Vict  o.  IxxTii.,  as  they  would 
have  if  the  verdict  had  been  foand  at  the  trial  for  the  reduced  sum."  This  order  was  mada 
under  an  erroneous  impression  that  thai  statute  took  away  the  attorney's  privilege  where  he 
raoovered  aaum  exceeding  SO/.,  and  not  exceeding  501.  Still  acting  under  that  impression,  the 
plain tiffii  afterwards  obtained  a  rule  to  rescind  so  much  of  the  order  as  is  set  out  above,  on  the 
ground  that,  the  death  of  the  Judge  since  the  trial  precluding  them  firom  obtaining  a  eertiAcato 
under  the  tit  th  section,  that  the  eause  was  fit  to  be  tried  in  the  superior  court,  they  were  unduly 
pr^udioed.  The  oeurt  discharged  the  rale  with  eosts. 

The  loill  being  for  business  done  in  Chaneery,  an  order  of  the  Master  of  the  KoUs  was  obtained 
for  the  taxation  thereof  by  a  master  of  that  court: — Held,  that  an  application  that  the  oosti 
of  the  taxation  shoald  be  paid  by  the  attorney,*HBore  than  one-sixth  of  the  bill  having  been 
diaaUowed,  could  aot  properly  be  made  to  this  court 

This  wm  an  action  broaght  by  the  plaintiffs,  who  were  attorneys,  to 
recover  511.  14$,  7<I.,  the  amoant  of  a  bill  of  costs  delirered  by  them 
to  the  defendant,  for  business  done  for  him  in  the  preparation  and  pre- 
Bentation  of  a  petition  to  the  Court  of  Chancery  <«  In  the  Matter  of  the 
Joint-Stock  Companies  Winding-ap-Acts,  1848,  and  1849,  and  of  The 
Shrewsbary  and  Leicester  Direct  Railway  Company,"  praying,  on 
behalf  of  the  defendant,  for  an  order  to  wind  up  the  company  under 
those  statutes. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  at  Guildhall 
after  the  last  term,  when  a  verdict  was  found  for  the  plaintiffs  for  the 
amount  claimed,  subject  to  taxation. 

On  the  6th  of  March,  the  defendant  procured  from  Maule,  J.,  the 
following  order : — 

«« Upon  hearing  the  attorneys  or  agents  on  both  sides,  &c.,  I  do  order 
that  judgment  herein  shall  be  stayed  for  fourteen  days :  And  I  order 
that  the  defendant  shall  be  at  liberty  to  have  the  bill  on  which  this 
action  is  brought  taxed,  and  if  on  taxation  the  damages  should  be 
reduced  to  502.  or  under,  the  verdict  shall  be  entered  for  the  *re-  r^ne^ 
duced  sum,  and  the  plaintiffs  and  defendant  shall  respectively  ^ 
have  the  same  rights  under  the  London  county  court  act  as  they 
would  have  if  the  verdict  had  been  found  at  the  trial  for  the  reduced 
sum." 

On  the  18th  of  March,  the  defendant  presented  a  petition  to  the  Court 
of  Chancery,  praying  that  the  bill  might  be  referred  to  the  proper  officer 
for  taxation.  An  order  was  made  accordingly  on  the  11th,  and  the  bill 
was  taxed  on  the  18th,  and  reduced  to  41{.  5«. 

Previously  to  the  taxation, — Talfourd,  J.,  having  died  in  the  mean 
time,  and  no  certificate  having  been  granted  that  the  cause  was  proper 
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to  be  tried  in  the  superior  court, — the  plaintiffs  took  oat  a  sammeM 
before  Maule,  J.,  to  rescind  the  order  of  the  6th  of  March,  unless  the 
defendant  would  consent  to  paj  the  costs  of  the  cause :  but  that  sum 
moDS  was  dismissed. 

ShtBy  Serjt.,  on  a  former  day  in  this  term,  obtained  %  rule  calliDg  on 
the  plaintiffs  to  show  cause  whj  thej  should  not  bring  in  tbe  reoord, 
and  why  the  defendant  should  not  be  at  liberty  to  enter  a  snggestior 
thereon  to  deprive  the  plaintiffs  of  their  costs  of  the  action,  under  the 
London  (City)  Small  Debts  Extension  Act,  1852,-15  k  16  Vict.  e. 
Ixxvii. ;  and  why  the  plaintiffs  should  not  pay  the  defendant  or  his  attor- 
ney his  costs  of  and  occasioned  by  the  application  to  tax  the  plaintiffs' 
bill  of  costs,  and  of  and  occasioned  by  the  taxation  of  the  same,  more 
than  one  sixth  of  the  amount  of  the  said  bill  having  been  taxed  off  upon 
such  taxation.  The  affidavit  upon  which  the  rule  was  obtained,  stated, 
amongst  other  things,  that  the  cause  of  action,  if  any,  arose  within  the 
jurisdiction  of  the  London  (City)  Small  Debts  Extension  Aet,  1852 ; 
that  the  plaintiffs  were  attorneys,  and  carried  on  their  business  at  No. 
20,  King's  Arms  Yard,  in  the  city  of  London,  and  that  aaeh  of  the 
plaintiffs  resided  within  twenty  miles  of  the  residence  of  the  defendant ; 

*fi.'>71  *^°^  ^^^^'  ^^  ^^^  ^^^^  ^^  ^^^  commencement  of  tbo  aetion,  the 
^  defendant  was  employed  within  the  oity  otliondon,  or  the  liber* 
ties  thereof,  as  a  surveyor  to  the  Oriental  Bank,  No.  7,  Walbrook,  in 
the  city  of  London,  and  also  as  surveyor  to  the  Koyal  Britiak  Bank, 
No.  16,  Tokenhouse  Yard,  in  the  same  city. 

J*.  Brounij  for  the  plaintiffs,  also  obtained  a  rule  calling  upon  tke  defend*' 
ant  to  show  cause  why  so  muck  o!  the  ord«r  of  Manle,  J.,  of  the  6th  of 
Idarch,  as  directed,  that,  ^*  if  on  taxation  the  damages  should  be  redaeed 
to  50?.  or  under,  the  verdict  should  be  entered  for  the  reduoed  sum,  and 
the  plaintiffs  and  defendant  should  respectively  have  the  same  rights  vad^ 
the  London  county-court  act  as  they  would  have  if  the  verdiot  had  beea 
found  at  the  trial  for  the  reduced  sum,"  shonld  not  be  rescinded. 

J.  Brown  now  showed  cause  against  the  defendant's  rule.-— The  48(h 
section  of  the  15  &  16  Vict.  e.  Ixxvii.,  enacts,  in  terms  the  same  as  in  the 
6l8t  section  of  the  old  county-court  act,  9  &  10  Vict.  c»  95,  that  ^  ne 
privilege,  except  as  hereinafter  excepted,  shall  be  allowed  to  any  persoa, 
to  exempt  him  from  the  jurisdiction  of  the  court."  And  those  words  in 
the  last-mentioned  act  were  construed  not  to  deprive  attorneys  of  their 
common  law  privilege  of  suing  in  the  superior  courts :  Lewis  v.  Hanee, 

11  Q.  B.  921  (E.  C.  L.  R.  vol.  63),  5  D.  &  L.  641 ;  Jones  v.  Brown,  2 
Exch.  829.t    The  legislature^  however^  thought  fit  afterwarda,  by  the 

12  k  18  Vict.  c.  101,  s.  18,  and  14  k  15  Vict.  c.  61,  s.  11,  to  deprive 
them  of  that  privilege ;  enacting  by  the  former  "  that  no  privilege  sha]] 
be  allowed  to  any  attorney,  solicitor,  or  other  person,  to  exempt  him  from 
the  provisions  of  this  act  or  the  9  &  10  Vict.  c.  95 ;"  and  by  the  latter, 
*^  that,  if  in  any  action  commenced  after  the  passing  of  this  act  in  any  of 
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Her  ^Majesty's  aoperior  courts  of  record,  in  covenant,  debt,  rt^oeo 
detinue,  or  assampett,  not  being  an  action  for  breach  of  promise  '- 
of  marriage,  the  plaintiff  shall  reoorer  a  sam  not  exceeding  20/.,  or  if,  in 
any  action  commenced  after  the  passing  of  this  act  in  any  of  Her  Majesty's 
auperior  coorts  of  record,  in  trespass,  trover,  or  case,  not  being  an  action 
for  malieioiia  prosecution,  or  for  libel,  or  for  slander,  or  for  criminal  con- 
▼eraation,  or  for  seduction,  the  plaintiff  shall  recover  a  sum  not  exceed- 
ing 52.,-~tbe  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and 
no  eosts,  except  in  the  cases  hereinafter  provided,  and  except  in  the  case 
of  a  judgment  by  default ;  and  it  shall  not  be  necessary  to  enter  any 
suggestion  on  the  record  to  deprive  such  plaintiff  of  costs,  nor  Mhall  any 
9ueh  plamiiff  be  entitled  to  eo9t$  by  reason  of  any  privilege  as  attorney j 
or  ofiBcer  of  such  court,  or  otherwne."  [Jbrvis,  C.  J.— That  section  is 
precisely  the  same  as  the  120th  section  of  the  London  act.]  That,  how- 
ever, leaves  the  privilege  untouched  where  the  sum  recovc'red,  in  cases 
of  contract,  exceeds  20/.  The  119th  section, — which  follows  the  129th 
seetion  of  the  9  fc  10  Vict  o.  95,  merely  substituting  50/.  for  20/1,— 
enacts,  "  that,  if  any  action  shall  be  commenced  after  the  commencement 
of  this  act  in  any  of  Her  Majesty's  superior  courts  of  record,  for  any 
oanse,  other  than  those  lastly  hereinbefore  specified,(tf)  for  which  a  plaint 
might  have  been  entered  in  the  court  holden  under  the  provisions  of  this 
act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  not  more  than 
50/.  if  the  said  action  is  founded  on  contract,  or  less  than  5/.  if  it  be 
founded  on  tort,  the  *said  plaintiff  shall  have  judgment  to  recover  rn^opQ 
such  sum  only,  and  no  costs ;  and,  if  a  verdict  shall  not  be  found  "- 
for  the  plaintiff^  the  defendant  shall  be  entitled  to  his  costs  as  between 
attorney  and  client,  unless  in  either  case  the  judge  who  shall  try  the 
canse  ^lall  certify  on  the  back  of  the  record  that  the  action  was  fit  to  be 
brought  in  such  superior  court." 

SheSf  Serjt.,  was  called  upon  to  sustain  this  branch  of  the  rule. — 
The  words  of  the  49th  section  of  the  15  ft  16  Vict.  c.  Ixxvii.  are  ex- 
press,— <(  no  privilege,  except  as  hereinafter  excepted,  shall  be  allowed 
to  any  person,  to  exempt  him  from  the  jurisdiction  of  the  court." 
[Jkrvis,  C.  J. — They  are  the  same  words  as  are  found  in  the  61st  sec- 
tion of  the  9  &  10  Vict.  c«  95.  When  the  last-mentioned  statute  had 
come  into  operation,  the  privilege  clause  (s.  61),  and  the  suggestion 
clause  (s.  129),  were  found  ineonvenient ;  and  they  were  accordingly 
taken  away  by  the  12  k  18  Viet.  c.  101,  s.  18,  and  14  k  15  Vict.  e.  61, 
s.  11.  In  framing  the  City  Small  Debts  Extension  Act,  15  &  16  Vict. 
c»  Ixxvii*,  the  50/.  clause  (s.  119)  was,  either  by  oversight  or  design, 
taken  from  the  9  &  10  Vict.  c.  95,  s.  129,  and  the  20/.  clause  (s.  120) 

(a)  <<  Where  the  plaintiff  dwells  more  than  tweoty  milei  from  the  defendant,  or  where  any 
oftcer  of  the  eonrt  holden  under  the  proriaions  of  this  act  shall  he  a  partj,  except  in  respect  of 
aaj  claim  to  anj  goods  and  ebattelc  takei  in  execntion  of  the  process  of  the  eoart,  or  the  pre- 
eecds  or  raloe  thereof."    s.  118. 

VOL.  XIV. — 56 
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from  the  13  k  14  Vict.  c.  61,  s.  11;  and,  to  the  surprise  of  the  pablie 
and  of  the  profession,  it  passed  in  that  form :  so  that,  thoagh  the  pro- 
fessed object  of  that  act  was,  that  the  same  laws  should  be  applied  to 
the  city  of  London  as  to  the  rest  of  the  country,  in  this  respect  that 
intention  has  not  been  carried  into  effect.]  It  is  submitted  that  this 
case  falls  within  the  express  language  of  s.  119 :  it  is  an  action  for 
which  a  plaint  might  have  been  entered  in  the  court  holden  under  the 
provisions  of  the  act,  and  in  which  a  verdict  has  been  found  for  the 
plaintiff  for  a  sum  not  more  than  SOL  [Jbryis,  G.  J. — Tou  will  bare 
some  difficulty  in  getting  us  to  overrule  Lewis  v.  Hance  and  Jones  r. 
^R({C\1  ^^^^^0     ^koBO  cases  were  decided  at  a  time  *when  the  juru- 

^  diction  of  the  county  courts  was  limited  ta  201,  [Cbowdbb,  J.-^ 
The  mere  extension  of  the  jurisdiction  to  50i,  cannot  have  the  effect 
of  taking  away  the  attorney's  privilege.  The  words  which  exclude  the 
privilege  are  inserted  only  in  the  202.  clause.  Jbbyis,  C.  J. — ^Yoncan* 
not  possibly  sustain  this  part  of  the  rule.] 

Brown. — The  rule  asks  for  the  costs  of  the  taxation :  but  the  proper 
materials  are  not  brought  before  the  court.  The  37th  section  of  the  6 
&  7  Vict.  c.  73,  which  provides  for  the  reference  of  attorneys'  bilk  to 
taxation,  enacts,  as  to  this,  that,  "  in  case  any  such  reference  as  afore- 
said shall  be  made  upon  the  application  of  the  party  chargeable  with 
such  bill,  or  upon  the  application  of  such  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  and 
the  party  chargeable  with  such  bill  shall  attend  upon  such  taxation,  the 
costs  of  such  reference  shall  (except  as  hereinafter  provided  for)  be  paid 
according  to  the  event  of  such  taxation, — ^that  is  to  say,  if  such  bill 
when  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left, 
then  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  shall  pay  such  costs,  and,  if  such  bill  when 
taxed  shall  not  be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or 
left,  then  the  party  chargeable  with  such  bill,  making  such  application, 
or  so  attending,  shall  pay  such  costs ;  and  every  order  to  he  made  for 
8ueh  reference  ae  afareeaid  shall  direct  the  officer  to  whom  $uch  reference 
shall  be  made  to  tax  stieh  costs  of  such  reference  to  be  so  paid  as  afore- 
said, and  to  certify  what  upon  such  reference  shall  be  found  to  be  doe 
to  or  from  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  in  respect  of  such  bill  and  de- 
mand, and  of  the  costs  of  such  reference,  if  payable :  Provided  ako, 
*^f)11  ^^^^  ^^^^  officer  shall  in  all  cases  be  at  liberty  to  certify  *6pe- 

^  cially  any  circumstances  relating  to  such  bill  or  taxation,  and 
:he  court  or  judge  shall  be  at  liberty  to  make  thereupon  any  such  order 
as  such  court  or  judge  may  think  right  respecting  the  payment  of  the 
costs  of  such  taxation :  Provided  also,  that,  where  such  reference  is 
aforesaid  shall  be  made  when  the  same  is  not  authorized  to  be  made 
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except  under  special  circamstances,  as  hereinbefore  provided,(a)  then 
the  said  coart  or  judge  shall  be  at  liberty,  if  it  shall  be  thought  fit,  to 
give  any  special  directions  relative  to  the  costs  of  such  reference." 
[Jkrvis,  G.  J. — Was  the  master  asked  to  allow  the  costs  of  taxation  ?] 
It  does  not  appear  that  he  was :  neither  does  it  appear  what  the  order 
was  under  which  the  biU  was  taxed.  [Jertis,  C.  J.—- There  is  another 
and  a  fatal  objection.  The  defendant  complains  of  a  miscarriage  of  the 
taxing  officer  of  the  Court  of  Chancery.  In  substance,  this  is  an  appli- 
cation for  a  review  of  the  taxation :  it  ought  to  have  been  made  to  the 
Master  of  the  Rolls.  My  Brother  Maule's  order  was  merely  to  suspend 
the  proceedings,  that  an  application  might  be  made  for  an  order  for 
taxation  by  the  proper  officer.] 

SheCj  Serjt.-— The  action  having  been  brought  in  this  court,  and  an 
order  of  this  court  being  necessary  for  the  purpose  of  having  the  bill 
taxed,  the  court,  it  is  submitted,  has  jurisdiction  in  the  matter. 

*Jbrvis,  C.  J. — The  defendant's  application  to  set  right  an  ri»/./*o 
error  in  the  taxation  of  the  bill,  ought  to  have  been  addressed  to  *- 
the  court  under  whose  order  the  taxation  proceeded.  And,  supposing 
we  had  jurisdiction, — which  I  think  we  have  not, — the  proper  mate- 
rials are  not  before  us.  The  defendant's  rule  must  be  discharged,  with 
costs. 

Shee^  Serjt.,  proceeded  to  show  cause  against  the  rule  to  rescind  part 
of  the  order  of  Maule,  J.  He  submitted  that  that  order  was  properly 
made  iu  pursuance  of  the  arrangement  entered  into  at  the  trial,  and  did 
not  at  all  interfere  with  the  plaintiffs'  rights. 

Brofon^  contrft. — The  order  of  Mr.  Justice  Maule  was  proper  to  bo 
made  ut  the  time:  but  the  position  of  the  parties  is  now  different. 
Until  the  result  of  the  taxation  was  known,  it  was  not  necessary  for  the 
plaintiffs  to  obtain  from  the  judge  a  certificate  under  the  15  &  16  Vict. 
c.  Ixxvii.  s.  119,  that  the  action  was  fit  to  be  brought  in  the  superior 
court.  The  plaintiffs,  therefore,  ought  not  to  be  prejudiced  by  the  cir- 
cumstance of  the  obtaining  a  certificate  having  become  impossible  by 
reason  of  the  judge's  death.  [Jbryis,  G.  J. — The  other  rule  having 
been  discharged,  I  do  not  see  how  my  Brother  Maule's  order  can  affect 
the  plaintiffs.]  They  might  have  been  prejudiced  by  it,  if  they  had 
failed  upon  the  other  rule. 

Jervis,  C.  J. — I  see  nothing  in  the  grounds  suggested  that  should 
induce  the  court  to  make  this  rule  absolute.  It  must,  like  the  other* 
be  discharged,  with  costs. 

The  rest  of  the  court  concurring,  both  rules  were 

Discharged,  with  costs. 

(a)  A  pravions  part  of  the  leotion  enaota  **  that  no  raoh  refcrenoe  aa  aforeaaid  ahaU  be  direoted 
«pOD  ao  applieation  made  by  the  partj  eharyeable  with  auch  bill,  afUr  a  verdict  thall  have  ftaea 
•Umned,  or  a  writ  of  inquiry  ezeonted,  in  anj  action  for  the  recovery  of  the  demand  of  raeh 
attorney  or  aolieitor,  or  ezeoator,  adminiatrator,  or  aaaignee  of  ancb  attorney  or  aoUcitor,  or  after 
the  ezpiraUon  of  twelve  montha  after  anch  bill  ahaU  have  been  delivered,  aent,  or  left,  eioept 
nnder  apecial  cireamataneea,  to  be  proved  to  the  aatiafiMtion  of  the  oonrt  or  jadge  to  whom  t* 
appUcation  for  inch  reference  ahall  be  made." 
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*663]     *Ex  parte  COOPER,  GentlemaD,  one,  &e.    Maji  \. 

Ia  a  plidnt  In  the  oovnty  covit,  Um  dtfeadaal  pleaded  e  lei-off  for  worit  and  leboor,  Ae.,  ••  ma 
■ttornej.  Befere  the  day  of  hearings  the  plaintiff  obtained  a  judge's  order  to  tax  the  defend- 
ant't  bilL  The  jadge  of  the  eoonty  court,  on  the  hearing,  allowed  the  «et-off.  This  court 
reftued  to  reeolnd  the  order  for  taiafion. 

T.  Cooper,  an  attorney  of  this  court,  having  recovered  a  debt  of  212. 
16«.  2J.  for  one  Allen,  the  latter,  on  the  17th  of  March  last,  entered  a 
plaint  against  him  in  the  county  court  of  Cheshire  holden  at  Congleton, 
to  recover  that  sum.  Five  clear  days  before  the  hearing  Cooper  duly 
delivered  notice  of  his  grounds  of  defence,  which  were  as  follows, — 1. 
a  lien  for  costs, — 2.  that  the  plaintiff  ought  to  have  proceeded  by 
judge's  summons  under  the  6  &  7  Vict.  c.  73, — 3.  a  set-off  for  his  bill 
of  costs  against  the  plaintiff, — 4.  a  tender  and  payment  into  court  of 
112.  lis.  4(2.,  and  18«.  4<2.  for  costs  on  that  sum.  On  the  28th,  the 
cause  came  on  for  trial  in  the  county  court,  when  the  Judge  intimated 
an  opinion,  that,  as  the  defendant  had  paid  into  court  the  difference  be- 
tween his  bill  of  costs  and  the  plaintiff's  claim,  he  was  entitled  to  a 
verdict ;  but  he  took  time  to  consider,  and  proposed  to  deliver  his  judg- 
ment at  the  next  court,  which  would  be  held  on  the  25th  of  April ;  and, 
on  that  day,  be  accordingly  entered  the  judgment  for  the  defendant  on 
the  plea  of  set-off. 

In  the  mean  time,  viz.  on  the  20th  of  April,  Allen  took  out  a  sum- 
mons calling  upon  Cooper  to  show  cause  why  his  bill  of  costs  should 
not  be  taxed ;  and,  on  the  22d,  an  order  was  made  for  the  taxation. 

Morgan  Lloyd  now  moved  to  set  aside  that  order. — He  submitted 
that  the  learned  judge  had  no  power  to  refer  the  bill  for  taxation  after 
it  had  been  pleaded  as  a  set-off,  and  after  the  hearing  in  the  county 
court ;  the  87th  section  of  the  6  &  7  Vict.  c.  73,  only  allowing  such 
♦fifSil  *^^^^^^^^^  ^^  taxation  after  judgment,  or  after  the  execution  of 
^  a  writ  of  inquiry,  to  be  made  on  special  circumstances.  [Jervis, 
C.  J. — ^That  is,  in  an  action  upon  the  bill.]  It  would  be  manifestly 
unjust  to  allow  the  plaintiff  to  take  the  chance  of  a  decision  of  the 
county  court  in  his  favour,  and  then  to  come  to  this  court  to  ask  for  a  tax- 
ation. [Jervis,  C.  J. — ^The  application  here  was  before  judgment.] 
The  judgment  of  the  county  court  is  final  and  conclusive,  unless  set 
aside  in  the  way  pointed  out  by  the  statute  and  the  rules  of  court  made 
in  pursuance  thereof.(a) 

Jervis,  C.  J. — ^There  is  no  pretence  for  this  motion.  The  judge  of 
the  county  court  will  reduce  the  verdict  by  the  amount  which  may  be 
taxed  off  of  Mr.  Cooper's  bill. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  See  the  13  k  14  Viet  e.  61,  a  14,  aad  the  149th  and  foUowfaiK  lalea  of  pimetiee  made  ia 
pnrtuaaoe  of  the  IS  A  IS  Vkt  e.  101,  a.  12,  PoUook'a  Goontj  €oar(  Praetiee,  Appeadiz,  p.  •«. 
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PETERSON  V.  AYRE.    Apnl  20.  [*665 

A  eavM  was  referred  by  a  jodge'e  order  to  the  arbitrameot  of  A.  and  B.  and  of  rach  third  penon 
as  they  ehoald  before  proceeding  upon  the  reference  appoint,  the  ftward  lo  be  nade  by  them, 
or  any  two  of  them :— Held,  that,  althonghi  primi  facie,  the  parties  were  entitled  to  have  the 
joint  judgment  of  the  throe,  or  of  any  two  of  them  who  could  after  conferenoe  agree,  yet  they 
might  by  their  conduct,  in  treating  the  third  aa  an  wmpirt,  to  be  called  la  only  in  the  erent  of 
ft  difference  between  the  two  first-named  arbitntorsy  waire  that  right 

This  was  an  action  for  the  breach  of  a  oontraet  to  deliver  a  eertain 
quantity  of  linseed  cakes,  to  be  shipped  at  Flensbarg  <<  the  first  open 
water  after  the  end  of  the  month  of  January,  1852." 

The  defendant  pleaded, — first,  non  assampsit, — secondly,  that  the 
plaintiff  did  not  bargain  with  the  defendant,  nor  did  the  defendant  sell 
to  the  plaintiff,  in  manner  and  form  as  the  plaintiff  had  above  alleged, — 
thirdly,  that  he  did  ship  at  Flensburg  aforesaid  the  said  quantity  of 
snch  linseed  cakes  as  aforesaid  the  first  open  water  after  the  end  of  the 
said  month  of  January  in  the  year  aforesaid,  to  wit,  on  the  said  26th 
of  March  in  the  year  aforesaid,  according  to  the  said  bargain  and  sale, 
and  his  said  promise  in  that  behalf, — fourthly,  that  the  time  of  the  said 
shipment  in  the  count  mentioned  to  have  been  made,  was  a  reasonable, 
and  not,  in  manner  and  form  as  in  the  count  in  that  behalf  alleged,  a 
long  or  unreasonable  time  after  the  said  first  open  water  at  Flensburg 
aforesaid  after  the  end  of  the  said  month  of  January  in  the  year  afore- 
said,— ^fifthly,  that,  after  the  making  of  the  promises  of  the  plafitiff  and 
the  defendant  in  the  count  mentioned,  and  before  any  breach  thereof, 
to  wit,  on  the  9th  of  January  in  the  year  aforesaid,  it  was  mutually 
agreed  between  the  plaintiff  and  the  defendant  that  the  said  quantity 
of  linseed  cakes  should  be  ready  for  shipment,  to  wit,  at  Flensburg 
aforesaid  at  the  first  open  water  in  Spring  in  the  year  aforesaid,  to  be 
taken  off  at  some  time  before  the  end  of  April  in  the  year  aforesaid, 
the  ship  to  be  named  when  the  charter  was  fixed ;  and  that,  except  so 
far  as  altered  by  such  ^agreement,  the  bargain  and  sale  and  r^/^/^/* 
mutual  promises  of  the  plaintiff  and  the  defendant  in  the  count  '- 
mentioned,  should  remain  in  full  force ;  and  the  plaintiff  and  the  de- 
fendant then,  in  consideration  of  the  premises,  mutually  discharged  each 
other  from  the  observance  and  performance  of  the  same  bargain,  sale, 
and  promises,  so  far  as  inconsistent  with  the  said  agreement:  that, 
within  a  reasonable  time  after  the  making  of  the  same  agreement,  to 
wit,  on  the  day  and  year  last  aforesaid,  he  did  fix  a  charter  of  a  certain 
ship  called  The  Gatherina,  for  the  shipment  of  the  said  quantity  of  such 
linseed  cakes  as  aforesaid,  and  did  then  name  the  said  ship  to  the  plaintiff; 
and  that  the  said  quantity  of  linseed  cakes  was  ready  for  shipment,  to 
wit,  at  Flensburg  aforesaid,  at  the  first  open  water  in  Spring  in  the 
year  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid ;  and,  within 
a  reasonable  time  afterwards,  and  before  the  end  of  the  said  month  of 
April  in  the  year  aforesaid,  to  wit,  on  the  said  26th  of  March  in  the 

2P 
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year  aforesaid,  the  same  being  a  reasonable  time  after  the  said  first 
open  water  in  Spring  in  the  year  aforesaid,  the  defendant  shipped  at 
Flensbarg  aforesaid  the  same  quantity  of  such  linseed  cakes  as  aforesaid, 
in  the  said  ship  called  The  Catherina,  and  the  said  ship  then  sailed  and 
proceeded  to  the  said  port  on  the  said  East  coast  of  Qreat  Britain,  to 
wit,  the  said  port  of  Lynn, — verification. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the 
agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried,  and  a  verdict  found  for  the  plaintiff,  which  ver- 
dict was  afterwards  set  aside,  and  a  new  trial  ordered,  on  the  ground 
of  misdirection,  vide  18  C.  B.  868  (E.  C.  L.  B.  vol.  76). 

By  a  judge's  order  bearing  date  the  18th  of  May,  1853,  the  cause 
was  referred  to  the  award,  arbitrament,  final  end,  and  determination  of 
Richard  Wilson  and  John  Anson  Whealler,  and  of  »ueh  third  person  a» 
*fif)71  ^^^  *9houldj  before  they  proceeded  upon  the  eaid  reference^  nomi- 
-'  nate  in  writing^  so  that  they,  or  any  two  of  them,  should  make 
and  publish  their  award  in  writing  of  and  concerning  the  matters 
referred,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  such 
of  them  as  should  require  the  same,  &c.,  on  or  before  the  8th  of  June 
now  next  ensuing,  or  on  or  before  such  further  or  ulterior  day  as  they 
the  said  arbitrators,  or  any  two  of  them,  should  by  writing  under  their 
hands  appoint, — the  costs  of  the  cause,  and  of  the  reference  and  award, 
to  abid^  the  event ;  and  that  the  parties  should  produce  before  the  said 
arbitrators,  or  any  two  of  them,  all  books,  deeds,  papers,  or  writings, 
in  their  or  either  of  their  custody  or  power  relating  to  the  matters  in 
difference ;  and  that,  in  the  event  of  either  of  the  parties  disputing  the 
validity  of  the  award,  or  moving  to  set  the  same  aside,  the  court  should 
have  power  to  remit  the  matters  thereby  referred,  or  any  or  either  of 
them,  to  the  reconsideration  of  the  said  arbitrators,  or  to  another  arbi- 
trator, &c. 

Wilson  and  Whealler,  before  proceeding  upon  the  reference,  duly 
appointed  one  John  Ghirford  «  such  third  person  under  the  said  recited 
order ;"  and,  on  the  4th  of  November,  1858,  Wilson  and  Whealler  made 
their  award  as  follows : — 

«  Now  know  ye,  that  we,  the  said  Richard  Wilson  and  John  Anson 
Whealler,  having  taken  upon  ourselves  the  burthen  of  the  said  arbitra- 
tion, and  having  heard  and  duly  considered  all  the  allegations  and 
evidence  of  the  said  respective  parties  of  and  concerning  the  said  mat- 
ters in  difference  so  referred  as  aforesaid,  do  make  and  publish  this  our 
award  in  writing  of  and  concerning  the  said  cause,  and  do  hereby  award, 
order,  and  determine  that  the  said  defendant  did  not  promise  in  manner 
and  form  as  the  plaintiff  has  in  his  declaration  complained  against  him ; 
*6681  ^^^  ^^^^  ^^^  plaintiff  did  not  bargain  with  *the  defendant,  nor 
-'  did  the  defendant  sell  to  the  plaintiff,  in  manner  and  form  as  the 
plaintiff  has  in  the  first  count  of  the  declaration  alleged ;  and  that  the 
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defendant  did  ship  at  Flensbarg  the  quantity  of  snch  linseed  cakea  as 
in  the  said  first  connt  mentioned,  the  first  open  water  after  the  end  of 
the  month  of  January,  as  in  the  third  plea  alleged ;  and  that,  as  in  the 
fourth  plea  alleged,  the  time  of  the  shipment  in  the  first  count  mentioned 
to  have  been  made  was  a  reasonable,  and  not,  in  manner  and  form  as  in 
the  same  count  alleged,  a  long  or  unreasonable  time  after  the  first  open 
water  at  Flensburg  after  the  month  of  January;  and  that  it  was  not 
agreed  between  the  plaintiff'  and  the  defendant  in  manner  and  form  as 
in  the  said  last  plea  alleged :  And  we  award,  order,  and  determine  in 
favour  of  the  said  defendant  as  to  the  said  cause,  and  all  the  issues 
therein  joined,  except  as  to  the  last  issue  therein  joined ;  as  to  which 
said  last  issue,  we  award,  order,  and  determine  in  favour  of  the  said 
plaintiiT." 

WatBon^  in  Hilary  Term  laal^  obtained  a  rule  nisi  to  set  aside  the 
award,  on  the  following  grounds, — first,  that  the  said  award  is  made  by 
the  said  arbitrators  without  communication  with  John  Garford,  the  third 
arbitrator  in  the  said  rule  named,  or  without  notice  to  him, — secondly, 
that  no  notice  was  given  to  the  attorney  for  the  said  plaintiff  of  any 
meetings  of  the  said  arbitrators, — thirdly,  that  no  opportunity  was  given 
to  the  said  plaintiff  or  to  his  attorney  to  attend  and  produce  evidence 
before  the  said  arbitrators, — fourthly,  that  the  time  for  the  said  arbi- 
trators' making  an  award  had  been  enlarged  by  the  said  two  first-named 
arbitrators  alone,  without  the  said  third  arbitrator,  and  without  giving 
him  notice,  or  affording  him  any  opportunity  of  assenting  thereto  or 
dissenting  therefrom. 

The  motion  was  founded,  amongst  others,  upon  an  ^affidavit  r^f»f»q 
of  one  Richard  Thornton  Brown,  which  stated,  that  the  plaintiff  ^ 
left  £ngland  in  September,  1852,  for  Australia,  and  that,  before  he  left 
England,  he  assigned  to  the  deponent  all  his  beneficial  interest  in  the 
result  of  this  cause,  and  any  damages  to  be  recovered  therein ;  that  the 
proceedings  taken  in  the  cause  on  the  part  of  the  plaintiff,  since  the 
plaintiff  left  England  as  aforesaid,  had  been  taken  on  behalf  of  the  de- 
ponent, and  that  the  deponent  was  a  party  or  privy  to  the  order  of 
reference,  and  that  the  proceedings  thereunder  on  the  part  of  the  plain- 
tiff were  conducted  for  and  on  behalf  of  the  deponent,  and  that  the 
arbitrators  knew  that  such  was  the  case ;  that  Wilson  and  Whealler 
alone  acted  under  the  said  reference,  and  that  they  never  called  in,  or 
gave  any  notice  of  any  meeting  or  proceeding  to,  the  said  John  Garford, 
and  that  the  award  made  by  Wilson  and  Whealler  was  made  without 
Garford  having  been  in  any  manner  consulted,  or  required,  or  having 
notice,  to  act  or  proceed  upon  the  said  reference,  and  that  Garford  was 
wholly  ignorant  of  the  nature  of  the  cause  and  the  matters  in  difference 
50  referred ;  that  Wilson  and  Whealler  did  not  hear,  or  give  the  deponent, 
or  the  plaintiff,  or  the  plaintiff's  attorneys,  an  opportunity  of  producing 
any  witnesses  whatever  previously  to  making  their  award,  although 
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year  aforesaid,  the  same  being  a  reasonable  time  after  the  said  first 
open  water  in  Spring  in  the  year  aforesaid,  the  defendant  shipped  at 
Flensbarg  aforesaid  the  same  quantity  of  such  linseed  cakes  as  aforesaid, 
in  the  said  ship  called  The  Catherina,  and  the  said  ship  then  sailed  and 
proceeded  to  the  said  port  on  the  said  East  coast  of  Qreat  Britain,  to 
wit,  the  said  port  of  Lynn, — verification. 

The  plaintiff'  joined  issue  on  the  first  four  pleas,  and  traversed  tbe 
agreement  alleged  in  the  fifth  plea. 

The  cause  was  tried,  and  a  verdict  found  for  the  plaintiff*,  which  ver- 
dict was  afterwards  set  aside,  and  a  new  trial  ordered,  on  the  groand 
of  misdirection,  vide  18  C.  B.  863  (E.  C.  L.  B.  vol.  76). 

By  a  judge's  order  bearing  date  the  18th  of  May,  1853,  the  cause 
was  referred  to  the  award,  arbitrament,  final  end,  and  determination  of 
Richard  Wilson  and  John  Anson  Whealler,  and  of  »uch  third  person  om 
they  *should^  before  they  proceeded  upon  the  eaid  reference^  wmv 
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nate  in  writing^  so  that  they,  or  any  two  of  them^  should  male 


and  publish  their  award  in  writing  of  and  concerning  the  matters 
referred,  ready  to  be  delivered  to  the  said  parties  in  difiiBrence,  or  such 
of  them  as  should  require  the  same,  &c.,  on  or  before  the  8th  of  June 
now  next  ensuing,  or  on  or  before  such  further  or  ulterior  day  as  they 
the  said  arbitrators,  or  any  two  of  them^  should  by  writing  under  their 
hands  appoint, — the  costs  of  the  cause,  and  of  the  reference  and  award, 
to  abid^  the  event ;  and  that  the  parties  should  produce  before  the  said 
arbitrators,  or  any  two  of  them,  all  books,  deeds,  papers,  or  writings, 
in  their  or  either  of  their  custody  or  power  relating  to  the  matters  in 
difiierence ;  and  that,  in  the  event  of  either  of  the  parties  disputing  the 
validity  of  the  award,  or  moving  to  set  the  same  aside,  the  court  should 
have  power  to  remit  the  matters  thereby  referred,  or  any  or  either  of 
them,  to  the  reconsideration  of  the  said  arbitrators,  or  to  another  arbi- 
trator, &c. 

Wilson  and  Whealler,  before  proceeding  upon  the  reference,  daly 
appointed  one  John  Garford  <<  such  third  person  under  the  said  recited 
order ;''  and,  on  the  4th  of  November,  1858,  Wilson  and  Whealler  mad^ 
their  award  as  follows : — 

«  Now  know  ye,  that  we,  the  said  Richard  Wilson  and  John  Anson 
Whealler,  having  taken  upon  ourselves  the  burthen  of  the  said  arbitra- 
tion, and  having  heard  and  duly  considered  all  the  allegations  and 
evidence  of  the  said  respective  parties  of  and  concerning  the  said  mat- 
ters in  difference  so  referred  as  aforesaid,  do  make  and  publish  this  onr 
award  in  writing  of  and  concerning  the  said  cause,  and  do  hereby  award, 
order,  and  determine  that  the  said  defendant  did  not  promise  in  manner 
and  form  as  the  plaintiff'  has  in  his  declaration  complained  against  him ; 
*f)f)81  ^^^  ^^^^  ^^^  plaintiff"  did  not  bargain  with  ♦the  defendant,  nor 
-*  did  the  defendant  sell  to  the  plaintiff",  in  manner  and  form  as  the 
plaintiff  has  in  the  first  count  of  the  declaration  alleged ;  and  that  the 
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defendant  did  ship  at  Flensburg  the  quantity  of  such  linseed  cakes  as 
in  the  said  first  count  mentioned,  the  first  open  water  after  the  end  of 
the  month  of  January,  as  in  the  third  plea  alleged ;  and  that,  as  in  the 
fourth  plea  alleged,  the  time  of  the  shipment  in  the  first  count  mentioned 
to  have  been  made  was  a  reasonable,  and  not,  in  manner  and  form  as  in 
the  same  count  alleged,  a  long  or  unreasonable  time  after  the  first  open 
water  at  Flensburg  after  the  month  of  January;  and  that  it  was  not 
agreed  between  the  plaintiff'  and  the  defendant  in  manner  and  form  as 
in  the  said  last  plea  alleged :  And  we  award,  order,  and  determine  in 
favour  of  the  said  defendant  as  to  the  said  cause,  and  all  the  issues 
therein  joined,  except  as  to  the  last  issue  therein  joined ;  as  to  which 
said  last  issue,  we  award,  order,  and  determine  in  favour  of  the  said 
plaintiiT/' 

Wat$on^  in  Hilary  Term  laal^  obtained  a  rule  nisi  to  set  aside  the 
award,  on  the  following  grounds, — first,  that  the  said  award  is  made  by 
the  said  arbitrators  without  communication  with  John  Garford,  the  third 
arbitrator  in  the  said  rule  named,  or  without  notice  to  him, — secondly, 
that  no  notice  was  given  to  the  attorney  for  the  said  plaintiff*  of  any 
meetings  of  the  said  arbitrators, — thirdly,  that  no  opportunity  was  given 
to  the  said  plaintiff*  or  to  his  attorney  to  attend  and  produce  evidence 
before  the  said  arbitrators, — fourthly,  that  the  time  for  the  said  arbi- 
trators' making  an  award  had  been  enlarged  by  the  said  two  first-named 
arbitrators  alone,  without  the  said  third  arbitrator,  and  without  giving 
him  notice,  or  affording  him  any  opportunity  of  assenting  thereto  or 
dissenting  therefrom. 

The  motion  was  founded,  amongst  others,  upon  an  ^affidavit  r^/>/>Q 
of  one  Richard  Thornton  Brown,  which  stated,  that  the  plaintiff"  '- 
left  £ngland  in  September,  1852,  for  Australia,  and  that,  before  he  left 
England,  he  assigned  to  the  deponent  all  his  beneficial  interest  in  the 
result  of  this  cause,  and  any  damages  to  be  recovered  therein ;  that  the 
proceedings  taken  in  the  cause  on  the  part  of  the  plaintiff*,  since  the 
plaintiff  left  England  as  aforesaid,  had  been  taken  on  behalf  of  the  de- 
ponent, and  that  the  deponent  was  a  party  or  privy  to  the  order  of 
reference,  and  that  the  proceedings  thereunder  on  the  part  of  the  plain- 
tiff were  conducted  for  and  on  behalf  of  the  deponent,  and  that  the 
arbitrators  knew  that  such  was  the  case ;  that  Wilson  and  Whealler 
alone  acted  under  the  said  reference,  and  that  they  never  called  in,  or 
gave  any  notice  of  any  meeting  or  proceeding  to,  the  said  John  Garford, 
and  that  the  award  made  by  Wilson  and  Whealler  was  made  without 
Garford  having  been  in  any  manner  consulted,  or  required,  or  having 
notice,  to  act  or  proceed  upon  the  said  reference,  and  that  Garford  was 
wholly  ignorant  of  the  nature  of  the  cause  and  the  matters  in  difference 
80  referred ;  that  Wilson  and  Whealler  did  not  hear,  or  give  the  deponent^ 
or  the  plaintiff,  or  the  plaintiff's  attorneys,  an  opportunity  of  producing 
any  witnesses  whatever  previously  to  making  their  award,  although 
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the  deponent  had  very  important  and  material  witnesses  that  he  desired 
to  examine  before  them,  and  wonld  have  examined  before  them,  if  he 
had  had  the  opportunity  of  so  doing ;  that  the  deponent  was  informed 
by  Wilson,  that  they  the  said  Wilson  and  Whealler  merely  perused  the 
contracts  and  correspondence  which  had  passed  respecting  the  matters 
referred,  and  had  thereupon  made  their  award ;  that  it  was  essential 
to  the  decision  of  the  matters  in  question  in  the  cause^  and  in  order  to 
understand  the  written  documents,  that  the  evidence  of  the  plaintiff's 
*(i701  ^^^^^^"^  should  be  heard  by  the  arbitrators ;  and  that  the  rnk 
-'  *for  a  new  trial  was  made  absolute  on  the  ground  that  the  mat^ 
rial  question  in  the  cause  was  one  fact,  which  the  court  were  of  opioioii 
had  not  been  sufficiently  left  to  the  jury. 

There  was  also  an  affidavit  of  Garford,  who  stated,  that,  althoagh  he 
was  appointed  one  of  the  arbitrators  to  whom  the  cause  was  referred 
by  the  order  of  the  18th  of  May,  1858,  he  was  not  called  in  or  consulted 
upon  the  subject  of  the  reference,  nor  had  he  any  notice  of  any  of  the 
proceedings  under  the  said  order,  nor  had  he  any  notice  of  the  avard 
by  Wilson  and  Whealler,  nor  did  he  concur  in  the  same. 

ByleSy  Serjt.,  and  HenderMon^  showed  cause,  upon  an  affidavit  of  Wil- 
son, Whealler,  and  the  defendant's  attorney. — Wilson,  in  his  affidavit, 
stated,  that,  previously  to  the  month  of  June  last,  he  was  applied  to 
by  Brown  to  act  as  arbitrator  in  this  action  on  his  behalf,  and  consented 
thereto ;  that,  on  the  7th  of  June,  he  received  a  letter  froto  Brown,  to 
the  following  effect,— <<  You  kindly  consented,  a  few  days  past,  when  I 
asked  you  to  arbitrate  on  a  dispute  about  a  cargo  of  linseed  cakes,  to 
do  so  ;  and  I  find  by  the  order  of  court  that  it  is  necessary  to  appoint 
an  umpire^  and  to  put  his  name  in  the  blank  of  the  endorsement  of  the 
enclosed.  Will  you  please  to  see  Mr.  Whealler,  and  agree  on  the  same. 
I  would  suggest  Mr.  Garford,  Q.  Bell,  or  Saunders,  or  Mr.  H.  Mogger- 
idge.  The  question  rests  mostly  on  the  construction  of  the  contract^  and 
will  involve  little  trouble.  P.S.  Since  writing  the  annexed,  I  have  seen 
Mr.  Whealler,  who  has  named  J.  Garford:"  That,  with  the  said  letter, 
the  deponent  received  the  order  of  reference  herein,  with  two  endorse- 
ments thereon,  as  follows : — <<  We,  the  within-named  R.  Wilson,  and  J. 
A.  Whealler,  the  arbitrators  within  named,  do  hereby  nominate  Mr. 
'I'PTll  ^^^^  Garford  as  third  arbitrator^  for  the  purposes  in  the  *within 
^  order  mentioned.  Dated,  &c. :"  «<  We,  the  within  named  B. 
Wilson  and  J.  A.  Whealler,  do  hereby  appoint  the  81st  day  of  Decem- 
ber next  as  a  further  or  ulterior  day  for  making  and  publishing  the 
award  to  be  made  in  pursuance  of  the  within  order.  Dated,  &c. :"  that 
the  deponent  had  not  before  the  said  7th  of  June  seen  the  order  of 
reference,  or  any  copy  thereof,  or  the  memorandums,  or  either  of  them ; 
and  that  he  did  not  prepare  the  memorandums,  or  either  of  them ;  and 
that  he  signed  them,  and  returned  the  order  of  reference,  with  the 
memorandums  thereon,  signed,  to  Brown. 
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•  '  Whealler,  in  his  affidaWt^  stated,  that  he  was  applied  to  by  the 
defendant  to  act  as  arbitrator  on  his  behalf  in  this  action,  and  he 
eoQseiited  thereto,  and,  on  the  Tth  of  Jnne  last,  Brown  came  to  him  on 
the  Exchange,  iahd  said  'it  was  necessary  to  appoint  an  umpirty  and 
Garford  was  named  by  Brown  as  such  umpirey  and  consented  to  act  as 
aach;  that  he,  the  deponent,  at  the  request  of  Brown,  signed  the  two 
uemorandams  endorsed  on  the  order  of  reference,  and  returned  the 
same  to  Brown ;  and  that  the  occasion  just  referred  to  was  the  first  time 
the  deponent  had  seen  the  order  of  reference  or  the  memorandams 
endorsed  thereon. 

Wilson  further  deposed,  that  Brown,  on  the  81st  of  October  last, 
wrote  to  the  depOtaent,  as  follows, — <«  Herewith,  I  hand  you  the  papers 
conne<fted  with  the  arbitration  in  which  you  were  good  enough  to  say 
you  would  interfere.  As  regards  the  value  of  tsueh  cake  as  sold  at 
^bottt  March,  the  probable  time  of  the  arrival,  if  the  shipment  had  been 
duly  made,  yon  ^vill  be  able  to  see  by  your  own  books :"  that  the  depo- 
nent carefally  read' over  the'  papers  referred  to  in  this  letter,  and,  on 
the  2-lth  of  the  same  monthj  wrote  to  Brown  for  further  documents  and 
information ;  but,  obtaining  none  from  him,  he  applied  to  the  defendant 
for  and  received  the  same ;  that,  between  the  25th  of  October  and  the 
day  of  the  *date  of  the  award,  the  deponent  saw  Brown  several  ri^^^q 
times,  and  infbrmed  him  from  time  to  time  that  he  and  Whealler  ^ 
were  proeeodlng  upon  the  reference ;  that  Brown  never  made  any  objeo* 
tion  to  the  det)onent  and  Whealler  proceeding  upon  the  reference,  nor  did 
Brown  ever  state  to  him  during  the  progress  of  the  reference  that  he 
had  very  important  and  material  witnesses  he  desired  to  have  examined 
before  the  deponent  and  Whealler. 

.  Wilson  and  Wheallei'  further  jointly  deposed,  that  Garford  was 
appointed  as  euch  umpire  as  aforesaid,  to  determine  any  difference  that 
might  arise  between  them  in  the  course  of  the  reference;  that  they 
received  the  papers  and  documents  thereinbefore  mentioned  from  Brown 
and  the  defendant  respectively,  and  not  from  the  attorneys  in  the  action ; 
that,  in  all  their  commmnications  during  the  progress  of  the  reference, 
the  deponents  communicated  with  Brown  and  the.  defendant,  and  not 
with  the  attorneys  in  the  action,  or  either  of  them ;  and  that  they 
agreed  on  all  matters  referred  to  them,  as  particularly  mentioned  in 
their  award. 

The  defendant's  attorney,  in  his  affidavit,  stated  that  he  never  saw 
the  said  memorandums,  or  either  of  them,  before  or  during  the  progress 
of  the  reference,  and  that  they  were  endorsed  on  the  order  of  reference 
by  the  plaintiff's  attorneys,  without  the  deponent's  knowledge  or  con- 
sent ;  that  the  plaintiff's  attorneys  never  communicated  to  the  deponent 
their  wish  or  intention  to  attend  the  reference  on  behalf  of  the  plaintiff 
or  of  Bcown^or  that  it  was  intended  to  examine  witnesses  before  the 
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•aid  arbitrators ;  and  that  he,  the  deponent,  did  not  attend  any  of  the 
meetings  of  the  arbitrators. 

The  main  objection  to  the  a'ward  in  this  case,  is,  that  the  reference 
being  to  three  arbitrator$y  two  only  have  acted, — the  third  being  treated 
as  a  mere  umpire^  to  be  called  in  only  in  the  erent  of  a  diCerenee 
»B7<)1  between  the  '''two.  The  answer  to  that,  is,  that,  if  the  arbitraton 
-'  have  erred  in  this  respect,  they  hare  been  led  into  the  error  bj 
Brown  himself.  He  calls  Oarford  «<an  nmpire,"  and  his  attomej  pre- 
pares the  document  for  enlarging  the  time  for  making  the  award  by 
Wilson  and  Whealler  only.  [Jervis,  C.  J. — If  the  three  had  gone  on 
with  the  reference  after  the  enlargement  by  twoy  Mr.  Wat9<m  woald  have 
urged  that  as  an  objection.]  Doubtless  he  would.  Brown  knew  that 
the  two  were  proceeding  in  the  manner  he  himself  had  suggested,  with- 
out the  assistance  of  Ghirford ;  and  it  is  too  late  for  him  now  to  eomplain, 
after  baring  taken  the  chance  of  an  award  in  his  farour.  [Wluuxs, 
J. — ^Ton  say  there  is  evidence  of  a  parol  submission ;  and  that  Brown 
has.no  right  to  call  upon  us  to  set  aside  the  award,  and  thus  deprire 
you  of  the  opportunity  of  contending  that  before  a  jur j  Y]  That  wonld 
be  a  perfectly  legitimate  argument.  The  court  will  onljr  interfere  where 
the  submission  is  in  writing.  The  first  and  fourth  grounds  of  obje^ 
tion,  it  is  submitted,  are  answered.  [Williams,  J. — In  strictness,  the 
third  arbitrator  should  have  been  invited  to  confer  with  Ihe  other  two. 
Jl&Vis^  C.  X — The  substantial  answer  as  to  this  part  of  the  case,  is, 
that  what  was  done  was  done  with  the  consent  of  Brown.]  As  to  the 
Qther  two  grounds  of  objection, — ^that  the  plaintiff's  attorneys  bad  no 
notice  of  the  meetings  of  the  arbitrators,  and  that  no  opportnaity  was 
given  to  the  plaintiff  or  his  attorney  to  attend, — the  answer  is,  that  this 
was  treated  on  all  sides  as  a  mere  reference  of  a  mercantile  question  to 
mercantile  men,  and  no  attorneys  attended  on  either  side ;  the  arbitra- 
tors being  put  in  motion  by  Brown  himself:  and  it  is  clear,  upon  the 
affidavits,  that  Brown  had  ample  notice.  [Jbryis,  G.  J. — It  is  stated 
that  Wilson  and  Whealler  told  Brown  that  the  matter  was  proceeding: 
but  they  did  not  tell  him  when.  Williams,  J. — It  does  not  appear 
*f)741  ^^^^  ^^^  witnesses  were  ^examined.]  Brown  never  intimated  to 
-'  the  arbitrators  that  he  intended  to  call  witnesses. 

Wateofij  in  support  of  his  rule. — The  submission  is  of  a  cause  em- 
bracing five  issues,  to  the  judgment  of  three  persons,  the  award  being  to 
be  made  by  three  or  any  two  of  them.  Upon  such  a  submission,  it  is 
manifest  that  the  parties  have  a  right  to  the  judgment  of  the  three,  or 
at  all  events  that  all  three  shall  have  the  opportunity  of  attending  and 
urging  their  views  upon  the  matters  referred  to  them.  In  Little  p. 
Newton,  2  M.  4  O.  351  (E.  C.  L.  R.  vol.  40),  2  Scott,  N.  R.  159, 9 
Dowl.  P.  C.  487,  it  was  held  by  this  court,  that,  where  matters  in  dif« 
ference  are  referred  to  the  award  of  three  arbitrators,  or  any  two  of 
them,  two  of  such  arbitrators  cannot  delegate  their  aathmty  to  th^ 
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tUrd,  the  pMrties  to  th«  sabmiAsion  haying  a  right  to  the  joint  judgment 
of  at  least  two  of  the  arbitrators  upon  all  the  points  submitted  to  their 
decision :  therefore,  where  a  submission  had  been  made  to  A.,  a  bar- 
rister^ and  B,  and  C,  two  merohants,  or  any  two  of  them,  and,  after 
evidence  had  been  given  on  each  side,  A.  and  B.  agreed  to  make  their 
award  in  favour  of  the  plaintiffs  for  a  certain  sum,  subject  to  the  deci- 
sion of  A.  upon  a  point  of  law,  to  which  award  C«  did  not  altogether 
agree,  but  he  agreed  to  the  point  of  law  being  left  to  A. ;  and  the  lat- 
ter, without  any  further  communication  with  either  B.  or  C,  decided 
the  point  of  law  for  the  plaintiffs,  and  drew  up  the  award  in  their  favour 
for  the  sum  which  had  beeu  mentioned,  and,  after  signing  it  at  Birming- 
ham, sent  it  to  London  to  be  executed  by  whichever  of  the  other  arbi- 
trators agreed  with  him,  where  it  was  executed  on  the  following  day 
by  B.y — the  court  set  aside  the  awards  And  Tindal,  C.  J.,  said :  « It 
is  quite  clear  that  the  parties  to  a  submission  to  a  reference  have  a  right 
to  the  joint  judgment  of  the  two  arbitrators  who  sign  the  award,  upon 
each  and  every  *point  embraced  by  such  awards  after  communi-  rut^mm 
cation  made  between  them,  so  as  to  insure  an  agreement  of  mind  '- 
between  them  upon  each  pointi  before  the  signing  of  the  award.  But, 
ia  the  present  case,  the  determination  of  the  point  of  law  appears  to 
have  been  the  judgment  of  the  legal  arbitrator  alone,  who  made  no  com- 
munication whatever  of  the  conclusion  at  which  he  had  arrived  to  either 
of  the  two  other  arbitrators,  but  inserted  his  own  determination  in  the 
award,  and  signed  the  same  before  any  such  agreement  had  taken  place. 
The  award  thus  prepared  and  sigued  by  one  arbitrator,  was  afterwards 
signed  by  another  of  the  arbitrators,  but  was  never  shown  at  all  to  the 
third  arbitrator  until  after  it  had  been  published.  It  is  true  that  both 
arbitrators  named  by  the  plaintiff  and  defendant  respectively  had 
declined  to  interfere  on  the  question  of  law,  and  had  given  up  their 
opinion  to  that  of  the  third.  But  there  is  no  principle  of  law  that  we 
are  aware  of,  which  will  authorise  any  such  delegation  of  the  judicial 
authority  conferred  upon  the  three ;  and  it  is  impossible  to  say,  that, 
if  the  determination  of  the  legal  arbitrator  had  been  disclosed  to  either 
of  the  other  arbitrators  before  the  signature  of  the  award,  some  argu- 
ment or  observation  might  not  have  been  made  which  would  have  led  to 
a  di&rent  conclusion."  That  case  shows  how  strictly  the  court  will 
hold  the  parties  to  the  bargain  they  have  made.  In  Be  Pering  and 
Keymer,  2  Ad.  k  E.  245  (E.  C.  L.  B.  vol.  29),  a  dispute  was  referred 
to  the  decision  of  three  arbitrators,  or  any  two  of  them :  a  proposed 
award  was  shown  at  a  meeting  of  the  three,  to  which  one  of  them 
objected,  and  he,  after  a  discussion,  declared,  that,  if  the  other  two 
would  not  alter  their  view,  they  must  make  the  award  themselves,  and 
he  would  not  join  in  it :  afterwards,  a  draft  different  from  that  of  the 
proposed  award  waa  sent  by  mistake  to  the  last-mentiotted  arbitrator, 
by  the  other  two ;  and  he  returned  it  with  comments  and  objections : 
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*A7H1  *^^^  ^^^  Others  sobsequentl j  made  an  a^ward  corresponding  witb 
-^  that  originallj  proposed,  withoat  again  anbmitting  it  to  the  third 
arbitrator :  and  the  court  set  aside  the  award.  Lord  Denman  there 
said, — «<  Any  two^  nnd^r  snch  a  submission  as  this,  may  make  a  good 
award ;  but  then  it  must  be  after  discussion  with  the  other  arbitrator!. 
If,  after  discussion,  it  appears  that  there  is  no  chance  of  agreement  with 
one  of  the  arbitrators,  the  others  may  indeed  proceed  without  him,"— 
but  only  upon  full  notice  given  to  him.  And  Coleridge,  J.,  said :  «<The 
parties  have  not  got  what  they  stipulated  for.  They  stipulated  that 
two  at  least  should  make  an  award ;  but  no  two  could  make  it  till  etch 
arbitrator  had  been  consulted."  All  must  be  present,  or  at  least  most 
have  an  opportunity  to  be  present.  [Williams,  J. — ^In  Stalworth  v. 
Inns,  18  M.  k  W.  466,t  the  Court  of  Exchequer  refused  to  set  aside  tii 
award,  on  motion,  because  it  was  signed  by  the  several  arbitrators  at 
different  times  and  places ;  but  they  intimated  that  they  should  not  enforce 
it  by  attachment  or  rule.]  It  is  said  that  Brown  had  notice  from  Wil- 
son and  Whealler  that  they  were  proceeding  with  the  reference,  and 
that  he  never  intimated  any  intention  to  call  witnesses.  But  it  does 
not  appear  that  he  ever  bad  notice  when  they  were  going  to  meet,  so  as 
to  give  hira  an  opportunity  of  producing  evidence :  nor  does  it  appear 
that  he  ever  was  informed  that  Wilson  and  Whealler  were  going  on  in 
the  absence  of  Oarford,  and  without  consulting  him.  The  whole  pro- 
ceeding was  a  mere  mockery. 

Jbrvis,  C.  J. — ^It  seems  to  me  that  this  rule  should  be  made  abeo* 
lute,  but  with  a  qualification.  If  the  case  bad  turned  upon  the  first 
and  fourth  points  only,  I  should  not  have  felt  inclined  to  disturb  the 
award ;  because  I  think  there  is  enough  on  the  face  of  the  affidavits  to 
*fi771  ^^^^  ^^^^  Brown  and  the  two  arbitrators  by  whom  the  *award 
^  was  ultimately  made,  treated  Oarford  throughout,  not  as  a  third 
arhitratoTj  but  as  an  umpire^ — ^to  be  consulted  only  in  the  event  of  a 
difference  of  opinion  between  the  first  two ;  and,  indeed,  the  enlarge- 
ment  by  those  two  was  his  own  act,  the  memorandum  for  that  purpose 
having  been  drawn  up  by  his  attorney.  The  case  does  not,  however,  in 
my  judgment,  depend  upon  that.  It  seems  to  me  that  the  arbitrators 
have  not  properly  performed  the  duty  they  were  intrusted  with.  It 
appears  that  they  from  time  to  time  informed  Brown  that  they  were 
proceeding  with  the  reference :  but  it  is  not  suggested  that  they  told 
him  that  they  were  about  to  conclude  it  without  giving  him  an  oppor- 
tunity of  producing  evidence,  if  he  had  any  to  produce.  On  this 
ground  I  think  the  award  is  unsatisfactory.  I  think  the  matter  must 
ge  back^  with  an  intimation  that  the  third  arbitrator  should  have  an 
opportunity  of  hearing  and  considering  the  evidence  with  Wilson  and 
Whealler. 

Wttt9on  asked  to  have  the  matter  referred  to  a  barrister. 
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JzwiBj  0.  J. — ^We  Cftnnot  do  that,  irithoiit  the  consent  of  the  other 
tide. 

ByU$^  Serjt. — Peterson  being,  as  appears  from  the  affidavits,  out  of 
the  kingdom,  Brown  should  be  made  a  party  to  ihis  rale. 

Jbbvis,  C.  J. — We  hare  no  authority  to  do  that.  We  can  only  refer 
the  matter  back  to  the  sande  arbitrators. 

The  rest  of  the  court  concurring,  Bale  absolute  accordingly. 


♦STOKES  V.  GRISSELL.    May  10.  [*678 

Jl  jadgv'i  ordnr  for  ihe  anowaiiM  of  OMfti  to  the  plainliS;  under  the  eovntgr  oovrt  aet  of  15  a  If 
Vict  e.  54, 1.  4y— where  he  has  obtained  a  Terdiet  for  lew  than  the  amount  whioh  gives  con> 
earrent  jarisdletion  to  the  laperiOr  eonrts,— on  the  ground  that  the  cause  of  action  did  liot  arise 
whoUjr  or  fai  lodie  maleiial  point  within  the  Jnrisdietion  of  the  oovntj  eouri  within  which  the 
defendant  eairied  on  his  bosiness  at  the  time  of  the  aetion  hroagh^ — maj  be  roYiewed  bj  the 
court. 

Although,  in  sneh  a  ease,  the  emis  of  showing  that  the  defendant  does  not  earry  on  his  business 
within  tha  Umiti.  is  bj  the  statnto  east  upon  the  plaiatill^— alight  evidenee  of  the  faot  will  be 
enough  to  eall  upon  the  defendant  by  his  affidavit  distinctly  to  negative  it 

StiMe,  that  the  twenty  miles  mentioned  in  the  S  a  10  Vict  e.  95,  s.  ISS,  are  to  be  measured  in 
•  ftnighi  Una  on  tha  heriaontal  plane  from  point  to  point,  or,  as  it  is  popnlarij  ealle^  "aa  <ha 
orow  Sies." 

This  was  an  action  of  trespass  tried  at  the  last  assises  at  Kingston, 
when  the  plaintiff  obtained  a  verdict,  with  bl.  damages.  A  judge  at 
chambers  having  made  an  order  under  the  15  k  16  Yict.  o.  54,  s.  4,  to 
give  the  plaintiff  his  costs  of  the  trial,  notwithstanding  his  having 
recovered  no  more  than  52.  damages, 

(7.  Dtnman^  on  a  former  day  in  this  term,  moved  for  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  that  order  should  not  be  rescindedi 
on  the  ground  that  the  case  was  not  within  the  128th  section  of  the  9 
k  10  Yict.  c*  95.— rThe  affidavits  upon  which  the  motion  was  founded, 
stated  that  the  defendant's  residence  was  at  Norbury  Park,  and  was 
more  than  twenty  miles  distant  from  the  residence  of  the  plaintiff,  mea- 
suring 1>y  the  nearest  road,  but  that  the  distance  m  a  dire^  line  was 
lees  than  twenty  miles ;  and  the  park  lodge  being  within  the  twenty 
miles  by  the  high  road.  The  defendant  himself  made  no  affidavit :  but 
his  bailiff  deposed  that  the  defendant's  place  of  business  was,  at  the 
time  the  cause  of  action  arose,  and  at  the  time  of  action  brought,  at 
Stangate,  in  the  parish  of  Lambeth,  in  the  county  of  Surrey,  and  known 
as  the  Stangate  Saw-Mills,  and  that  both  the  plaintiff's  residence  and 
the  defendant's  place  of  business  were  at  the  time  the  cause  of  action 
arose,  and  at  the  time  of  the  action  brought,  within  the  ''juris-  r^^^i^g 
diction  of  the  Southwark  county  court,  within  which  the  cause  '- 
of  action  arose ;  that  the  deponent  had  been  informed  by  one  of  the 
collectors  of  poor-rates  for  the  parish  of  Lambeth,  and  believed  it  to  be 
true,  that  the  defendant  was  rated  for  his  place  of  business  at  Stan- 
gate aforesaid,  in  the  sum  of  4602. ;  that  the  defendant'^  business  at  Stan- 
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gate  aforesaid  had  been  carried  on  tbere,  as  the  deponent  had  beea 
informed,  and  believed,  for  upwards  of  fourteen  years  by  the  defendant: 
that  the  deponent  had  made  inquiries  of  Mr.  Parssey,  the  colleetor  of 
assessed  taxes  for  the  district  in  which  the  defendant's  basinets  wis 
carried  on  as  aforesaid,  and  that  the  deponent  was  informed  by  him,  sad 
believed,  that  the  defendant  was  rated  for  income  and  other  taxes  u 
respect  of  the  said  premises  at  Stangnte. 

The  13  &  14  Vict.  c.  61,  s.  11,  makes  it  incombent  on  the  plaiatif 
in  an  action  of  tort,  in  order  to  entitle  him  to  costs,  to  recover  a  sun 
exceeding  5L  The  18th  section  contained  a  proviso,  «« that,  if  in  tay 
such  action,  whether  there  be  a  verdict  in  such  action  or  not,  the  pkin- 
tiff  shall  make  it  appear  to  the  satisfaetion  of  the  court  in  whiek  lock 
action  was  brought,  or  to  the  satisfaction  of  a  judge  at  chambers  Qpoii 
summons,  that  the  said  action  was  brought  for  a  cause  in  which  coaeir- 
rent  jurisdiction  is  given  to  the  superior  courts  by  the  128th  section  of 
the  9  &  10  Vict.  c.  95,  or  for  which  no  plaint  oould  have  been  eaterod 
in  any  such  county  court,  or  that  the  said  cause  was  removed  iron  a 
county  court  by  certiorari,  then  and  in  any  of  such  cases  the  court  in 
which  the  said  action  is  brought,  or  the  said  judge  at  chambers,  may 
thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover  hk 
costs,  and  thereupon  the  plaintiff  shall  have  the  same  judgment  to  re- 
cover his  costs  that  he  would  have  had,  had  this  act  not  been  passed/* 
The  128th  section  of  the  9  &  10  Vict,  c  95,  enacts,  ^^that  all  actioas 
*6S01  ^^^  proceedings  which  before  "^the  passing  of  this  act  might  km 
-*  been  brought  in  any  of  Her  Majesty's  superior  eonrts  of  record, 
tahere  the  plaintiff  dwelU  mare  than  twenty  mUeefrom  the  dtfendmUj  or 
where  the  cause  of  action  did  not  arise  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  court  within  which  the  defendant  dwells 
or  carries  on  his  business  at  the  time  of  the  action  brought, — or  where 
any  officor  of  the  county  court  shall  be  a  party,  except  in  respeet  of 
any  claim  to  goods  and  chattels  taken  in  execution  of  the  process  of  the 
court,  or  the  proceeds  or  value  thereof, — may  be  brought  and  deter- 
mined in  any  such  superior  court,  at  the  election  of  the  party  suing  or 
proceeding,  as  if  this  act  had  not  been  passed."  The  4th  section  of  the 
15  k  16  Vict.  c.  54,  repeals  the  18th  section  of  the  IS  ft  14  Yict.  e. 
61,  and  enacts,  that,  <Mn  any  action  in  which  the  plaintiff  shall  not  be 
entitled  to  recover  his  costs  by  reason  of  the  provisions  of  the  18  ft  14 
Vict.  c.  61,  s.  11,  whether  there  be  a  verdict  in  such  action  or  not,  if 
the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the  court  in 
which  such  action  was  brought,  or  to  the  satisfaction  of  a  judge  at 
chambers,  upon  summons,  that  such  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the  9  k 
10  Vict.  c.  95,  s.  128,  or  for  which  no  plaint  could  have  been  entered 
in  any  such  county  court,  or  that  such  action  was  removed  from  a  county 
court  by  certiorari,  or  that  there  was  sufficient  reason  for  bringing  soek 
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•otion  in  the  eoart  in  which  siieh  action  is  brought,  then,  and  in  any  of 
•ttoh  cases  the  court  in  which  such  action  is  brought,  or  the  said  judge 
at  chambers,  shall  thereupon,  by  rule  or  order  direct  that  the  plaintiff 
shall  recover  his  costs,  and  thereupon  the  plaintiff  shall  have  the  same 
judgnent  to  recover  his  costs  that  he  would  have  had  if  the  before-men- 
tioaed  act  of  the  18  k  14  Vict.  c.  61,  had  not  been  passed.'*  The  quea- 
tiott,  therefore,  is,  what  is  the  meaning  of  the  words  in  the  9  &  10  Vict. 
^o.  96,  8. 128,  ^^  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,*'— -whether  that  means  twenty  miles  by  the 
nearest  ordiiiary  way,  or  twenty  miles  m  a  direct  line^  or  ^*  as  the  crow  flies/' 
Upon  this  subject,  there  is  some  conflict  of  authority.  In  Leigh  v.  Hind,  9 
B.kO.  774  (B.  C.  L.  R.  vol.  17),  4  M.  &  R.  579,  where  the  assignor  of  a 
pmUio-house  in  London  covenanted  that  he  would  not  keep  a  public-house 
within  the  distance  of  half  a  mile  from  the  premises  assigned, — it  was  held, 
that  the  half  mile,  as  mentioned  in  the  covenant,  imported  half  a  mile 
measured  by  the  nearest  way  of  access  between  the  premises  assigned  and 
any  puMie*4ioase  afterwards  kept  by  the  assignor.  But  Parke,  J.,  said : 
**  I  should  have  thought  that  the  proper  mode  of  admeasuring  the  distance, 
would  be,  to  take  a  straight  line  from-house  to  house,  in  common  parlance, 
as  the  crow  flies.  The  defendant  agrees  not  to  keep  a  public-house  within 
the  distance  of  half  a  mile ;  the  plain  and  ordinary  sense  of  these  words,  is, 
the  actual  distance,  and  I  think  they  ought  to  be  so  understood,  unless 
we  can  collect  from  the  context  that  they  were  meant  to  be  wd  in  a  dif- 
ferent sense :  and  here  the  context  raises  no  such  inference.  Neither  of 
the  parties  contemplated  that  the  customers  of  one  public-house  were  to 
go  from  thence  to  the  other.  It  seems  to  me,  therefore,  that  the  distance 
ahould  have  been  ascertained  without  any  reference  to  the  modes  of  com- 
mnnication."  In  The  Queen  v.  The  Inhabitants  of  Saffron  Walden,  9  Q. 
B.  76  (E.  C.  L.  R.  vol.  58),  it  was  held,— upon  the  4  &  5  W.  4,  c.  76, 
B.  68,  which  enacts  that  no  person  shall  retain  a  settlement  gained  by 
possessing  an  estate  or  interest  in  a  parish,  for  a  longer  time  than  he  shall 
inhabit  ^*  within  ten  miles  thereof," — ^that  these  words  mean  ten  miles 
measured  in  a  direct  line  from  the  residence  to  the  nearest  point  of  the 
parish :  and  Lord  Denman  said :  **  Some  statutes  furnish  one  mode  of 
*measurement,some  another.  In  Leigh  v.Hind,one  learned  judge,  r^oon 
my  Brother  Parke,  thought  that  the  natural  mode  of  estimating  ^ 
the  distance  was  as  the  crow  flies ;  but,  there,  with  reference  probably  to 
the  object  of  the  contract,  the  measurement  by  the  nearest  accessible 
route  was  adopted.  Here,  we  are  left  very  much  at  large,  and  without 
materials  for  judgment:  we  find  no  words  referring  to  any  particular 
object.  Now,  abstractedly,  the  most  reasonable  rule  appears  to  be  that 
approved  of  by  my  Brother  Parke,  namely,  a  measurement  by  a  direct 
line*  By  this,  we  shall  avoid  the  practical  difBculty  of  a  settlement  bein^; 
good  one  day  and  bad  the  next."  And  Patteson,  J.,  said :  *'  We  h>iv(^ 
nothing  to  guide  us  except  the  words  *  ten  miles.*  We  must,  therefore. 
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•Jay  down  an  arbitrary  nde:  and  I  think  the  mk  will  be,  to  take  die 
distance  as  the  .  crow  flies/'  [Cbesswell,  J. — Several  statutes  have 
aince  passed  explaining  the  sense  in  which  words  of  that  s<Hrt  are  used.] 
The  ''  seven  miles"  spoken  of  in  the  9th  section  of  the  Municipal  Cof 
poration  Act,  5  &  6  W.^  4«  c.  76,  are  '^  to  be  computed  by  the  nearest 
public  road  or  way  by  land  or  water."  On  the  other  Jiand,  the  76tli 
section  of  the  Tegistration  act,  6  &  7  Vict*  c.  18^  reciting  that  ''donbls 
have  arisen  as  to, the  measurement. of  the  distance  of  seven  statute  mike 
in  the  2  &  8  W.  4,  c»  45,  and  thi^rein  prescribed,  as  to.  the  residepce  of 
voters  for  any  city  or  borough,"  enacts  ^'  that  the  said  diataaejs^  shsU  U 
understood  to  be  the  distance  of  seven  OAiles  OMmeitfured  in  UMtrmgH 
Une  an  the  horizontal  plane  from  .the  pppi^.VHthin  any  city.or.boroBgl^ 
or  place  sharing  in  the  election  therewith,  fropa  which  such  distwce  is  to 
be  measured,  according  to  the  directions  in  that  behalf  in  the  said  ^cti 
provided  always,  that,  in  cases  wherQ.^here  is  now,  or  shall  .hereafter  bci 
a  map  of  any  city  or  borough,  and  of  the  country  surrounding  the  eaawi 
drawn  or  published  under  the  authority  or  direction  of  the.principal  ofieery 
AAOtti  *^^  H^^  Majesty'^  ordnance,  such  distance  may  be  measured  iM 
•®*J  determined  by  the  said  mapJ' 

Lush  now  showed  cause. — The  validity  of  the  order  of  Mr.  JuBim 
Cresswell  depends  upon  one  of  two  propositions, — the  one,  whether  th^ 
plaintiff's  residence  was  more  than  twenty  miles  from  the  residence  or 
place  of  business  of  the  def^dant, — ^the  other,  whether  the  aSidavid 
upon  whicn  the  rule  was  obtained  show  that  no- part  of  the  cause. of 
action  arose  within  the  jurisdiction  of  the  county,  court  within  wbieb 
the  defendant  dwelt  or  carried  on  his  business^  .-.  The  affidavits  filed  oa 
the  part  of  the  plaintiff  do  not  distinctly  make  out  the  affirmative  of  tbe 
.first  proposition :  and  the  affidavit  in  answer  to  the  rule  distinctly  oegsr 
tiyes  it;  for,  it, states  that  no  part  of  the  cause  of /action  arose  within 
the.  jurisdiction  of  the  county  court  within  which  the  defendant  st  lbs 
time  of  action  brought  carried  on  any  business,  as  the  deponent  verilj 
believed;  that  the  deponent  was  informed,  and  verily  believed,  that 
the  defendant,  at  the  time  of  action  brought,  did  not  actually  >nd  boni 
fide  and  publicly  and  notoriously  carry  on  any  actual  trade  or  .businets 
within  .the  jurisdiction  of  the  Southwark  .county  court;  and  that  the 
deponent  had  for. the  last  two  years  at  the  least  heard  and  nnderstoodf' 
and  verily  believed,  and  a  common  report  had  been,  that  the  defendant 
had  wholly  retired  from  all  business.  [Maule,  J. — « Carrying  on 
business'*  is  riither  a  loose  expression  with  reference  to  locality.  I 
remember  a  case  where  an  accoucheur  was  held  to  carry  on  his  bnsiaetf 
where  he  delivered  his  patients :  and,  in  a  more  recent  case,  Lord  Jos- 
*6841  ^^^^  Knight  Bruce  held  the  same  with  regard  to  the  delivery  of 
-'  goods  by  a  wine-merchant.(a)]      The  first  ^question  here,  is- 

(a)  Tamer  v.  BTans,  3  De  Oex,  IfN.  a  G.  740.    On  a  sale  bj  a  wine-mercbaBk  of  hit  stock  in 
Im4«  a«d  baiisiMfi  hib  ooTsoanted  thai  he  wovM  aot^Mt  up  or  aarj  oa  ai  Oa^narfea,  cf  in* 
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lio\r  the  distance  is  to  be  tneasnred, — ^whether  by  the  shortest  accessible 
Toady  or  as  the  crow  flies  ?  Mr.  Justice  Gresswell,  at  Chambers,  adopted 
the  former,  and  that,  it  is  submitted,  is  the  correct  mode.  [JERyid", 
€•  J. — How  far  am  I  from  you  ?]  The  intention  of  the  legislature  evi^ 
dently  was,  that  the  party  suing  should  not  be  compelled  to  go  more 
than  a  giren  distance  to  find  his  debtor.  The  bailiffs  who  serve  th^ 
prdoees  of  the  court  are  entitled  to  mileage.  They  would  be  rather 
surprised  if  th<dy  were  to  be  told  that  their  mileage  was  to  be  ascer- 
tained, not  by  the  number  of  miles  of  road  they  actually  travelled,  bbt 
by  the  crow's  flight.  [Mauls,  J. — In  the  absence  of  any  definite  pro- 
vision, I  think  we  must  assume  it  to  be  an  arbitrary  line.]  The  reason- 
ing in  The  Queen  v.  The  Inhabitants  of  Saffron  Walden,  9  Q.  B.  76 
(E.  0.  L.  R.  vol.  58),  is  nbt  applicable  here.  A  contrary  decision 
there  would  have  led  to  the  practical  inconvenience  of  a  settlement  being 
acquired  or  lost  by  an  alteration  in  the  road.  There  was  a  similar 
reason  for  adopting  the  <<  horiiontal  plane"  measurement  in  the  regis^ 
Irmtion  act,  6  ft  7  Vict.  c.  18,  s.  76 ;  as  also  in  the  Metropolitan  Polled 
Aot,  2  ft  8  Vict.  c.  47,  s.  2.  But,  here,  the  statute  being  silent  as  td 
the  mode  of  measurement,  the  distance  must  be  computed  according  to 
the  ordinary  and  popular  mode  of  ascertaining  distances.  In  the  case 
of  covenants  not  to  carry  on  a  particular  *  trade  within  a  given  p^/.Qf> 
distance,  the  distance  is  always  computed  by  the  nearest  road  :  ^ 
Woods  V.  Dennett,  2  Stark.  N.  P.  0.  89  (E.  C.  L.  R.  vol.  8) ;  Leigh  v. 
Hind,  9  B.  &  C.  774  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  579.  [Maulb; 
J. — There  will  be  no  diflSculty  or  uncertainty,  if  the  straight  line  be 
adopted.]  That  will  hardly  accord  with  the  intention  of  the  framers  of 
the  act.  [Crowdbr,  J. — Certainly  no  case  decideMy  that,  in  the  cade 
of  covenants  in  restraint  of  trade,  the  distance  is  to  be  computed  as  the 
erow  files.  Williams,  J.— »It  was  enacted  by  85  Sliz.  c.  2,  and  8  Jac; 
1,  c.  5,  ss.  6,  7,  that  every  popish  recusant  convict  shall  repair  to  his 
place  of  dwelling,  Ac,  and  not  remove  above  five  mileB  from  thence^* 
unless  he  be  urged  by  process,  &c.,  or  have  a  license  from  the  privy 
council,  Ac,  under  pain  of  forfeiting  all  his  goods  and  hereditaments^ 
&c.  In  Hawkins,  P.  C.  54,  it  is  said, — <<  It  seems  that  the  miles  shall 
be  computed  according  to  the  English  manner,  allowing  5280  foot,  or 
1760  yards,  to  each  mile,  and  that  the  same  shall  be  reckoned,  not  by 
straight  lines,  as  a  bird  or  arrow  may  fly,  but  according  to  the  nearest 

Aoy  other  plaee  within  the  eoontios  of  Caernarron,  Angleiey,  and  Merioneth,  the  hnsineM  of  a 
viae  and  fptrii^merehaot.''  The  vendor  gave  op  hie  place  of  bneiness  at  Caernarvon,  and  had 
DO  place  of  basineu  within  the  pruscribed  district,  but  he  solicited  and  obtained  orders  within  it 
It  was  held,  by  Lord  Cranworth,  confirming  the  decision  of  Kinderslej,  V.  C,  that  the  question 
whether  this  was  a  breach  of  the  eovenantf  was  too  donbtful  to  entitle  the  plaintiff  to  an  injane- 
tion,  without  bringing  an  action :  but,  per  Lord  Justice  Knight  Bmoe,  and  the  Court  of  Queen's 
Bench,  that  it  was  a  breaeh  of  the  eorenant  See  Turner  v.  Brans,  2  Ellis  k  B.  513  (E.  C.  "U 
R*  ToL  76). 
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f^»oi^^  and  most  usaal  way.'X^)]    ^^^  other  question, — whetlior  or  not 

-^  *the  cause  of  action  arose  within  the  juriadiction  of  the  Sonth- 

wark  county  court, — hsving  been  disposed  of  by  the  learned  judge  it 

chambers,  the  court  will  not  review  his  decision :  Maddocks  v.  Phillips, 

6  N.  &  M.  870  (E.  C.  L.  R.  vol.  86).  [Maulb,  J.-*-I  apprehend,  that, 
wherever  the  court  has  original  jurisdiction,  it  baa  also  «n  app^te 
jurisdiction :  see  Robinson  v.  Burbidge,  9  G.  B.  288  (S«  C«  L«  B.  veL 
67)0  Assuming  that  they  have  jurisdiction,  the  oowt  moat  eome  to 
the  conduMon  that  the  aSdavita  produced  on  the  pu't  of  the  defeadaat 
moat  evasively  and  unaaliafiietorily  allege  a  trading  within  the  distriet. 

DetutMn^  in  support  of  his  rule* — ^Tbe  order  of  the  learned  judge  in 
this  case,  as  in  aU  ethers  where  the  matter  is  not  left  ezclnaively  to  the 
diior^ion  of  the  judge,  is  clearly  subject  to  review  by  the  court ;  Teg- 
gin  V.  Langford,  10  M.  k  W.  556,t  2  DowL  N.  8. 467.  [JxRVis,  G.  J.- 
There  is  no  doubt  about  that.]  Then,  as  to  the  measurement.  [Juvxb, 
C.  J. — ^We  are  with  you  upon  that  point  also*]  The  only  remaiaiag 
question  is,  whether  it  sufficiently  appears  that  the  defendant,  at  the 
time  of  the  accruing  of  the  cause  of  action,  and  at  the  time  of  action 
brought,  carried  on  business  within  the  limits  of  the  juriadiction  of  the 
Bouthwark  county  court*  [Maulb,  J. — ^What  business  doee  he  earrj 
on  ?]    Such  business  as  is  usually  carried  on  at  saw-mills.    [Mauls, 

*f>A71  *'^' — ^^  '^  ^  ^^^  '^^^  statement ;  and  the  defendant  himself 
^  makes  no  affidavit.]  The  onus  is  on  the  plaintiiF,  to  show  that  he 
was  justified  in  bringing  the  action  in  the  superior  court.  In  Latham  v. 
Spedding,  17  Q.  B.  440,  it  was  expressly  decided,  that,  where  a  plaintiff 
in  the  superior  courts,  having  recovered  less  than  202.,  applies  for  eosu 
under  the  18  &  14  Viet,  c  61,  s.  18,  on  the  ground  that  the  title  to  her^ 
ditaments  came  in  question,  the  onus  is  npon  him  to  show  that  he  oaght 
to  have  costs ;  and  that  he  must  prove  that  title  did  bon4  fide  come  in 
question  at  the  trial.    Lord  Gampbell,  referring  to  TimoChy  e.  Farmer, 

7  G.  B.  814  (E.  G.  L.  R.  vol.  62),  says :  ^  At  the  time  of  the 


(a)  Hawkins  refers  to  Cawlejr's  Statutes,  pp.  lid,  181,  and  Wing  v.  ISarie,  Cro.  Blii.  Sll  Upes 
rtfennea  to  Ore.  BUs.  213,  the  point  does  not  appear  to  have  been  deeidcd  on  that  oeeasiea:  Md. 
9l  a  subsequent  page  (267),  it  is  said  that  tlie  case  was  moved  again,  when  Tnmer,  J.,  said— "K 
the  qaesUon  had  been  npon  the  statute,  the  miles  should  be  construed  according  to  the  hsdsI 
waj  for  earriages ;  but,  upon  the  eoadition.  If  it  be  within  four  miles  any  waj,  the  eonditieB  ii 
broken ;"  wherefore  it  was  adjudged  for  the  plaintiff.  Cawlej,  referring  to  this  case,  sajs,  pi  1M| 
^'<When  an  act  of  parliament  speaks  of  miles,  thej  are  not  to  be  taken  as  a  bird  or  arrow  msy 
flj,  but  according  to  the  nearest  and  most  usual  waj :  Minge  v.  Earie.  The  milee  here  I  take  t» 
be  intended  of  English  miles.  An  English  mile  contains  eight  furlongs,  each  furiong  fbity  pcfthe* 
or  poles,  and  every  perch  or  pole  sixteen  foot  and  a  half;  Co.  4  Inst  274  ;  Dalton,  V.,  cap.  (6,  tit 
Weigktt  and  Mfeantret ;  and  so  much  was  a  mile  explained  to  be  by  the  statute  of  S5  EUs.  e.  6, 
by  the  same  parliament  which  made  this  act  against  popish  recusants :  Rastall,  London,  252 ; 
where  'tis  said  eight  furlongs  to  a  mile,  and  not  lire  furlongs,  as  'tis  mistaken  in  Poultoo.  Aad 
yet,  in  that  case  of  Minge  o.  Barle,  the  defendant,  in  maintonance  that  locus  in  quo,  Ae.,  wss 
four  miles  from  Rye,  according  to  the  statute  of  23  Elis.  o.  5,  of  Woods,  pleaded  that  it  wes  foar 
thousand  paces  from  Bye,  reckoning  five  foot  to  every  pace,  where  is  meant  the  Italian  nils,  vis., 
SdOO  foot,  and  not  the  English,  which  is  6280  foot ;  and  no  exception  was  taken  to  it  by  the 
plaintiff  or  the  oourt*  And  see  The  King  e.  The  Bishop  of  Litehfteld  and  Corentry,  2  W 
BhM.968 
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of  that  case,  the  initiative  as  to  depriving  the  plaintiff  of  costs  laj  on 
the  defendant  by  stat.  9  &  10  Vict.  c.  95,  s.  58 ;  and  it  might  be  that 
he,  having  pleaded  <  not  possessed/  was  concluded  from  asserting  that 
the  title  did  not  come  in  question*  But,  by  the  last  act,  the  onus  as  to 
costs  for  the  plaintiff  is  thrown  on  the  plaintiff:  and  we  think  it  dear 
that  he  is  bound  to  show  that  he  eould  not  sue  in  the  county  court,  by 
establishing  the  fact  that  the  title  did  really  bonft  fide  come  in  issue ; 
not  merely  that  the  defendant  had  so  pleaded  that  it  possibly  might 
have  come  in  issue."  [Mauli,  J*—- It  is  calling  on  the  party  to  prove 
a  negative.  It  is  easy  to  show  that  a  man  doei  carry  on  a  particular 
business :  but,  where  you  have  to  show  that  he  does  not  do  so,  it  can 
only  be  done,  as  the  (daintiff  *s  affidavit  here  does,  upon  information  and 
belief.]  It  surely  is  not  too  much  to  require  him  to  show  that  he  has 
made  some  inquiry  on  the  subject.  [Jbbvib,  C.  J. — I  think  enough  is 
shown  upon  the  plaintiff's  affidavit,  to  call  upon  the  defendant  for  aa 
answer ;  and  he  has  given  none.]  The  defendant  was  not  bound  to  make 
an  affidavit  himself. 

Jbrvis,  C.  J. — It  is  unnecessary  to  determine  the  ^question  r^aoo 
which  has  been  raised  as  to  the  mode  of  measuring  the  distance  ^ 
of  twenty  miles.  If  it  were  necessary,  I  strongly  incline  in  favour  of 
the  defendant.  Without  however  holding  myself  pledged  to  it,  my  im- 
pression is,  that  the  correct  construction  of  the  statute  is,  to  hold  thst 
it  means  the  actual  distance,  measured, — as  it  is  expressed  in  the  76th 
section  of  the  6  &  7  Viet.  c.  18, — in  a  straight  line  on  the  horizontal 
plane  from  point  to  point,  and  not  by  the  road.  But,  upon  the  other 
point,  I  am  of  opinion  that  this  rule  must  be  discharged.  I  think  that 
the  affidavits  on  the  part  of  the  plaintiff  have,  as  far  as  could  reasona- 
bly be  expected,  negatived  the  defendant's  carrying  on  business  within 
the  jurisdiction  of  the  Bouthwark  county  court.  They  are  at  all  events 
Bta'ong  enough  to  require  an  answer ;  and  the  defendant  has  given  none. 
There  is  a  manifest  difference  between  proving  the  existence  of  a  fact, 
and  proving  by  anticipation  its  non<ezistence.  It  oertainly  was  not 
necessary  that  the  defendant  should  himself  have  made  an  affidavit : 
but,  if  he  did  not  choose  to  make  one,  he  can  hardly  complain  of  our 
holding  his  bailiff's  affidavit  to  be  unsatisfactory.  The  rule  must  be 
dbcharged. 

Maulb,  J. — I  entirely  agree  with  my  Lord  upon  both  points.  I  think 
the  true  construction  to  be  put  upon  the  128th  section  of  the  9  &  10 
Yict.  c.  95,  as  to  the  twenty  miles,  is  that  which  was  adopted  by  my 
Brother  Parke,  in  Leigh  v.  Hind,  9  B.  &  G.  774  (E.  C.  L.  B.  vol.  17),  4 
M.  &  R.  579,  viz.  <<  to  take  a  straight  line  from  house  to  house,  in  com- 
mon parlance,  as  the  crow  flies,"  without  any  reference  to  the  modes  of 
communication.  The  words  to  be  construed  there  were,  that  the  defend- 
ant would  not  exercise  the  trade  of  a  victualler  within  the  distance  of 
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Inlf  ft  mile  from  tbe  premises  assigned :  and  my  Brother  Parke  says, 
♦fSAQl  ^*^^  ^^  usual  acenraej, — «« The  plain  and  ^ordinary  sense  of  these 
-'  words,  is,  the  actual  distance ;  and  I  think  they  ought  to  be  so 
understood,  unless  we  can  collect  from  the  context  that  they  were  mesot 
to  be  used  in  a  different  sense ;  and  here  the  context  raises  no  sack 
inference/'  The  phrase  <«  as  the  crow  flies"  is  a  popular  and  pictur- 
esque expression,  to  denote  a  straight  line,  which  I  think  is  clearlj  the 
proper  mode  of  measuring  the  distance  from  one  given  point  to  another. 
Upon  that  matter,  I  entertain  no  doubt  at  all.  As  to  the  other  point, 
I  must  confess  it  appears  to  me  to  be  equally  clear.  The  plaintiff,  iisf- 
ing  sued  the  defendant  in  the  superior  court,  seeks  to  recover  costs,  on 
the  ground  that  the  case  is  one  in  which  there  is  concurrent  jnrisdiotion, 
because  the  defendant  does  not  reside  or  carry  on  business  within  the 
district  assigned  to  the  Southwark  county  court.  To  make  oat  that 
proposition,  the  plaintiff  states  in  his  affidavit  as  much,  I  think,  as  he 
could  reasonably  be  expected  to  say  upon  the  subject.  I  think  the  d^ 
fondant  was  called  upon  clearly  to  show,  if  the  fact  were  so,  that  he 
really  did  carry  on  business  at  the  place  indicated.  This  might  hare 
been  done  by  some  clerk  or  foreman.  But  nothing  of  the  kind  is  done. 
There  is,  it  is  true,  an  affidavit  by  his  bailiff,  which  is  evidently  intended 
to  give  a  sort  of  colour  that  business  of  some  sort  is  carried  on  hj  the 
defendant  at  the  place  referred  to.  But  I  think  there  was  amply  snffi- 
cient  to  call  upon  the  defendant  clearly  and  distinctly  to  show  where  he 
carried  on  his  business :  and  this  he  has  not  done. 

Williams,  J. — I  also  am  of  opinion  that  the  affidavits  filed  on  the 
part  of  the  plaintiff  raised  *a  case  upon  which  the  learned  judge  was 
bound  to  act,  in  the  absence  of  an  answer  on  the  part  of  the  defendant. 
I  am  in  the  constant  habit  of  acting  upon  that  principle  at  chambers. 
Where  the  party  swears  to  the  best  of  his  knowledge  and  belief  as  to  a 
*fSQni  °^^^^®^  ^P^^  which  from  its  ^nature  he  cannot  swear  positively, 
^  if  the  affidavit  is  unanswered  by  the  other  side,  I  assume  tbe  fact 
to  be  proved.  Here,  the  defendant  had  ample  opportunity  of  making 
an  affidavit  which  would  have  placed  the  matter  beyond  all  doubt.  Tbe 
other  point,  as  to  the  mode  of  ascertaining  the  distance,  does  not  neces- 
sarily call  for  a  decision,  and  therefore  I  decline  to  express  any  opinion 
upon  it. 

Crowdbr,  J. — I  also  beg  to  confine  my  opinion  to  the  question  upon 
the  affidavits,  reserving  the  point  as  to  the  measurement,  upon  which, 
when  the  question  properly  presents  itself,  I  shall  be  prepared  to  express 
my  view.  Upon  the  plaintiff's  affidavits,  I  am  of  opinion  that  the  order 
may  be  sustained.  Primft  facie,  there  was  enough  to  call  upon  the 
defendant  to  show  that  he  did  carry  on  a  business,  and  what  business, 
within  the  district.     The  rule  must  be  discharged. 

Xtts^  for  the  plaintiff,  asked  for  costs. 
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JsRVis,  C.  J. — Under  the  ciroamdtanoes,  we  think  there  should  be 
no  eo8t8.(a)  Bale  diechargedy  without  costs. 

(a)  Bting  oMti  of  s  nil«  before  judgmenty  they  would  be  costi  in  the  eaofe,  and  therefore  Cho 
pUuitUJ^  who  meoeeded  upon  the  mloy  would  have  been  entitled  to  them  ne  a  matter  of  eonrie. 
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StmhU,  that  aa  attorney  who  reeeivet  Hietmetionf  to  prepare  a  eeearlty  for  the  payment  of  an 
aiinni^  to  a  woman  in  eonsideration  of  past  eohabitatioay  ie  gniltj  of  actionable  negUgenoe  if 
he  do  it  bj  a  mere  agreement  only,  not  under  seaL 

In  meh  a  ease,  the  judge  told  the  Jury  that  erery  attorney  it  bound,  under  pain  of  being  made 
foeponelble  in  an  action^  to  bring  a  fair  and  reaaonable  amount  of  eare  and  ikiU  to  the  perlbrm* 
anee  of  hie  profeuional  doty, — without  defining  what  ii  a  fair  and  reaionable  amount  of  tikXLL : 
— Held,  no  misdireetion. 

This  was  an  action  against  an  attorney  for  negligence  and  want  of 
skill  in  the  preparation  of  a  document  for  securing  an  allowance  to  the 
plaintiff  from  one  Taylor,  with  whom  she  had  cohabited. 

The  declaration  stated,  that,  before  the  committing  by  the  defendant 
of  the  grievances  thereinafter  mentioned,  one  Edward  Taylor  had 
seduced  and  debauched  the  plaintiff,  and  procured  her  to  cohabit  with 
him  as  his  mistress  for  a  long  space  of  time,  which  cohabitation  before 
and  at  the  time  of  the  committing  of  the  grievances  by  the  defendant 
thereinafter  mentioned,  had  ceased  and  determined,  and  the  plaintiff 
then  lived  apart  and  separate  from  the  said  Edward  Taylor ;  and  there- 
upon it  was  afterwards,  to  wit,  on  the  11th  of  November,  1852,  agreed 
and  arranged  between  the  plaintiff  and  the  said  Edward  Taylor,  that 
they  should  continue  to  live  apart  from  each  other,  and  that  no  further 
immoral  intercourse  or  connexion  should  subsist  or  take  place  between 
them ;  and  the  said  Edward  Taylor,  in  consideration  of  the  premises, 
then  agreed  and  arranged  with  the  plaintiff  to  secure  to  her  by  a  good, 
valid,  and  sufficient  available  and  enforceable  legal  instrument,  so  long  as 
she  should  remain  and  continue  single  and  chaste,  the  weekly  sum  of  5«., 
to  be  paid  on  the  first  day  of  every  month  subsequent  to  the  entering  into 
the  said  agreement  and  arrangement  between  the  said  parties :  that  the 
defendant,  then  being  an  attorney  and  solicitor,  was  retained  and  em- 
ployed by  the  plaintiff  as  her  attorney  and  solicitor  in  and  about  the 
carrying  out  of  the  said  agreement  and  arrangement,  to  draw  and  pre- 
pare a  good,  ^binding,  valid,  and  sufficient  legal  instrument  as  ti^aqo 
and  for  a  security  for  the  payment  of  the  said  weekly  sums  to  ^ 
the  plaintiff,  in  pursuance  of  the  said  agreement  and  arrangement  there- 
inbefore mentioned,  and  according  to  the  terms  thereof,  by  which  pay- 
ment of  the  said  weekly  sums  might  if  necessary  be  enforced  :(a)  yet 
that  the  defendant,  not  regarding  his  duty  in  that  behalf  as  such  attor* 

.    -    (•)  Qmrnrt,"^'  and  the  defendant  then  aeeepted  aneh  retainer  and  employpent" 

2q2 
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ney  and  solicitor  of  and  for  the  plaiatHT  as  aforesaid,  negligently, 
lesdy,  and  unskilfully  drew  and  prepared  a  certain  invalid,  wortUeo, 
insufficient,  and  unenforceable  instrument,  as  and  for  a  a^urity  for  the 
payment  of  the  said  sums  to  the  plaintiff,  that  is  to  say,  a  certain 
memorandum  of  agreement  not  under  seal,  which  was  then  entered  into 
between  the  plaintiff  and  the  said  Edward  Taylor,  which  said  memonui- 
dum  of  agreement  was  in  the  words,  letters,  and  figures  following, 
that  is  to  say, — «<  Memorandum  of  agreement  made  the  11th  day  of 
November,  1852,  between  Edward  Taylor,  of  Marston  St.  Lawrenoa^  in 
the  county  of  Northampton,  gentleman,  of  the  (me  part,  and  EliBabaili 
Parker,  of  Gronghton,  in  the  same  eounty,  spinster,  of  the  other  part : 
The  said  Edward  Taylor  hereby  agrees  with  the  said  Elizabeth  Parker, 
in  consideration  of  a  cohabitation  which  has  been  had  between  them,  aad 
which  has  now  ceased,  to  allow  the  said  Elisabeth  Parker  henceforth  ao 
long  as  she  shall  remain  single  and  chaste,  the  weekly  payment  of  St., 
to  begin  from  this  day.  Witness,  R.  H.  Rolls.  E.  Taylor  :'*  that,  in 
consequence  of  the  worthlessness,  invalidity,  and  insufficiency  of  the 
said  memorandum  of  agreement  as  a  security  for  the  payment  of  the 
said  weekly  sum  of  5s.,  she  had  been  utterly  unable  to  enforce  or  obtain 
payment  of  the  said  weekly  sums  of  St.,  or  of  any  of  them,  all  of  which 
said  sums  remained  and  still  were  unpaid  by  the  said  Edward  Taylor  to 
the  plaintiff,  who  had  wholly  refused  payment  thereof;  and  the  plain- 

*f{Q^l  ^^^  ^^  ^^^^  ^^^  ^^^  deprived  of  all  the  benefits  *which  would 
^  have  accrued  to  her  under  the  agreement  and  arrangement  there- 
inbefore mentioned,  and  from  the  obtaining  of  a  valid  and  enforceable 
security  for  payment  of  the  said  weekly  sums ;  and  also,  by  reason  of 
the  premises,  the  plaintiff  had  been  put  to  cost  and  expense,  to  wit,  2L 
9s.  8(2.,  in  and  about  a  suit  in  the  county  court  of  Northamptonshire 
holden  at  Brackley,  where  she  levied  a  plaint  agunst  the  said  Edward 
Taylor,  for  non-payment  of  the  said  weekly  sums  under  and  according 
to  the  terms  of  the  said  memorandum  of  agreement,  and,  on  the  hear- 
ing of  the  said  plaint,  judgment  was  given  for  the  said  Edward  Taylm*, 
and  against  the  plaintiff,  solely  by  reason  and  in  consequence  of  the 
invalidity  of  the  said  memorandum  of  agreement,  and  of  the  same  being 
worthless,  insufficient,  and  unenforceable  as  a  security,  &c. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  that  he  the 
defendant  was  not  retained  and  employed  by  the  plaintiff  as  her  attor- 
ney and  solicitor  in  and  about  the  carrying  out  of  the  said  agreement 
and  arrangement  to  draw  and  prepare  a  good,  valid,  binding,  and  sufli- 
cient  legal  instrument,  in  manner  and  form  as  was  in  the  declaration  in 
that  behalf  alleged, — thirdly,  that  the  said  Edward  Taylor  in  the  dedn- 
ration  named,  before  and  at  the  time  of  the  making  and  entering  into 
the  said  agreement,  then  wholly  refused  to  the  defendant,  and  thence 
hitherto  always  had  wholly  refused  to  the  defendant,  to  make,  sign,  or 
execute  any  agreement  or  kistrument  whatsoever  other  than  and  except 
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the  said  agreement  in  the  declaration  in  that  behalf  mentioned  and  set 
forth ;  and  that,  at  the  time  of  the  making  and  entering  into  the  said 
agreement  by  the  said  Edward  Taylor  as  in  the  declaration  set  forth, 
he,  the  defendant,  then  informed  and  gave  notice  to  the  plaintiff  of  the 
insufficiency  and  uncertainty  of  the  said  agreement  in  point  of  law. 

Upon  these  pleas  the  plaintiff  joined  issoe. 

*The  cause  was  tried  before  Talfourd,  J.,  and  a  spedal  jury,  r«/>Q^ 
at  the  last  Spring  Assises  at  Oxford,  The  facts  which  appeared  '- 
in  evidence  were  as  follows : — The  plaintiff,  who  was  a  lace-maker,  in 
humble  circumstances,  residing  at  Groughton,  in  Northamptonshire, 
had  some  years  since  been  seduced  by  one  Edward  Taylor,  a  farmer  in 
the  same  county,  and  had  continued  to  cohabit  with  him  for  a  consider- 
able time.  The  intimacy  being  discontinued,  Taylor  agreed  to  settle 
upon  the  plaintiff  a  weekly  sum  of  5t.,  and,  for  the  purpose  of  effecting 
the  arrangement,  it  was  proposed  that  they  should  meet  at  Banbury, 
and  get  the  defendant,  who  was  an  attorney  there,  to  draw  up  the 
necessary  document  for  securing  that  sum.  Accordingly,  on  the  11th 
of  November,  1852,  the  plaintiff  and  her  sister,  accompanied  by  Taylor, 
proceeded. to  the  defendant's  office,  where  instructions  were  given  to 
the  defendant  to  prepare  an  agreement  to  settle  fie.  a  week  on  the 
plaintiff  so  long  as  she  should  remain  single  and  chaste.  The  defend- 
ant thereupon  drew  up  the  memorandum  set  out  in  the  declaration, 
which  was  read  over  and  signed  by  Taylor,  and  attested  by  the  de- 
fendant. 

It  appeared,  upon  cross-ezammation  of  the  plaintiff  and  her  sister, 
that  there  had  been  some  difficulty  in  getting  Taylor  to  go  to  the  defend- 
ant's office,  and  that  whilst  the  defendant  was  preparing  the  memoran- 
dum, Taylor  escaped,  and  was  pursued  and  brought  back  by  one  of  the 
women  ;  and  that  the  expense  of  drawing  the  agreement  (7s.  6d.)  was 
charged  to  Taylor. 

It  also  appeared,  that,  default  being  made  by  Taylor  in  payment  of 
the  instalments,  the  defendant  sued  him  on  the  plaintiff's  behalf  in  the 
county  court,  but  was  nonsuited,  on  the  ground  that  the  contract,  not 
being  under  seal,  was  not  binding;  and  the  plaintiff  was  put  to  the 
expense  of  2L  9s.  &2. 

On  the  part  of  the  defendant,  it  was  submitted  that  *there  was  r^^qt^ 
no  evidence  of  a  retainer  of  the  defendant  by  the  plaintiff;  and  *- 
that  the  mistake  was  not  of  snch  a  nature  as  to  render  the  defendant 
liable  to  a  charge  of  gross  ignorance  or  negligence,— more  especially  as 
the  document  was  drawn  up  in  such  extreme  haste  as  to  render  it  im- 
possible for  the  defendant  to  consider  the  matter  or  to  consult  any 
authorities. 

The  defendant,  who  got  into  the  witness-box  in  spite  of  the  remonstrance 
of  his  counsel,  stated,  that  he  had  been  twenty-five  years  in  practice ;  that  ^ 

the  pluntiff  had,  prior  to  the  day  on  which  the  agreement  was  made,  con  I 
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suited  him  about  bringing  an  action  against  Taylor  ^or  a  breach  of  promiae 
oftnarriage;  that,  on  the  day  in  question,  she  called  upon  him  to  say 
that  she  woi  going  to  bring  Taylor  for  the  purpo%e  of  executing  tuch  an 
agreement;  that  the  whole  matter  did  not  occupy  mo^e  than  five  or  ten 
minutes ;  and  that  he  had  no  opportunity  for  consideration,  as  Taylof 
evinced  a  desire  to  get  away. 

The  learned  judge,  in  submitting  the  ease  to  the  jury,  told  them  that 
there  were  two  questions  for  their  consideration, — first,  whether  there 
had  been  a  retainer  of  the  defendant  by  the  plaintiff, — secondly,  whether 
the  defendant  had  been  guilty  of  a  want  of  due  care  and  caution  in  pre- 
paring the  agreement.  Upon  the  first  point,  his  lordship  said  that  he 
thought  the  defendant  had  himself  proved  the  retainer.  As  to  the  second 
point,  he  said  there  was  no  doubt  the  agreement  was  perfectly  worthless ; 
that  a  moral  consideration  was  not  enough  to  support  a  promise  of  this 
sort,  by  parol ;  that  every  attorney  is  bound  to  bring  sL  fair  and  reasonable 
amount  of  care  and  skill  to  the  performance  of  his  professional  duty ;  that 
he  is  not  to  be  expected  to  know  difficult  points  of  law ;  that  it  may  be  that 
he  is  not  bound  to  know  all  the  authorities,  but  he  is  bound  to  ask  for  time 
for  inquiry  and  consultation  if  the  case  is  difficult ;  that,  if  they  thought 
*6961  ^^^  instructions  were,  to  write  ^something,  good  or  bad,  then  the 
-^  defendant  would  not  be  liable ;  but  that  the  question  was,  whether 
the  plaintiff  did  not  desire  to  have  a  valid  and  binding  agreement. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  701. 

Piggottj  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the 
ground  of  misdirection,  and  that  the  verdict  Was  against  evidence. — 
Whether  or  not  an  attorney  has  been  guilty  of  pegligence  or  want  of  due 
skill  in  preparing  a  legal  document,  is  rather  a  qilestion  for  the  court 
than  for  the  jury;  and,  at  all  events,  the  judge  should  not  leave  it  to 
the  jury  without  giving  them  some  instruction  as  to  what  is  aifd  what  is 
not  negligence  in  point  of  law.     Up  to  a  comparatively  recent  period, 
an  agreement  like  this  was  considered  perfectly  valid.      In  Gibson  v. 
Dickie,  3  M,  &  Selw.  463,  the  plaintiff  declared  upon  an  agreement 
whereby  the  defendant  (with  whom  she  at  the  time  cohabited)  contracted, 
in  case  they  should  separate,  to  allow  her  an'  annuity  of  301.  for  life, 
provided  the  plaintiff,  from  and  after  such  separation,  should  continue 
single,  and  did  not  cohabit  with  one  D.  6.,  or  any  one  else ;  and,  it  was 
objected,  on  motion  in  arrest  of  judgment,  that'  the  agreement  was  void, 
-^first,  because  the  allowance  of  the  annuity  in  case  of  separation  was 
by  way  of  inducement  to  the  plaintiff  to  continue  the  illicit  cohabitation,-^ 
secondly,  becaue  the  annuity  was  only  to  continue,  provided  the  plaintiff' 
sbould  remain  single^  &c.,  which  was  therefore  in  restraint  of  marriage: 
but  the  court  said, — *'  The  agreement  is  well  enough ;  for  this  was  no 
more  than  a  gift  to  the  plaintiff  upon  condition  that  she  should  live  sole 
and  chaste,  which  is  a  condition  in  daily  use  in  provisions  made  for  a  wife 
during  her  widowhood.    It  was  not  like«  the  case  cited  {Lowe  v.  Peera^' 


14  COMMON  BENCH.    (5  J.  SCOTT.)  696 


4  Burr.  2225),  of  a  forfeiture  to  be  incurred  by  the  party,  in  case  he 
""married,  but  was  an  original  gift  with  a  condition  annexed :  and  r^^/tq^ 
cujtts  est  dare  ejus  est  disponere :  it  was  a  voluntary  compensa-  ^ 
tion  by  way  of  maintenance  made  to  the  plaintiff  for  the  injury  done 
hev  by  their  past  illicit  connexion,  but  it  is  qualified  with  a  condition, 
that,  if  she  should  marry,  and  thereby  acquire  for  herself  a  maintenance, 
it  should  cease.  And,  as  to  the  first  objection,  they  said,  that,  so  far 
from  its  being  an  inducement  to  her  to  continue  the  cohabitation,  it  was 
rather  an  inducement  to  separate."  But,  in  a  subsequent  case  of  Bin- 
nington  v.  Wallis,  4  B.  &  Aid.  650  (B.  C.  L.  R.  vol.  6),  a  declaration 
stating  that  the  plaintiff  had  cohabited  with  the  defendant  as  his  mis- 
tress, and  that  it  was  agreed  that  no  further  immoral  connexion  should 
take  place  between  them,  and  that  the  defendant  should  allow  her  an 
annuity  as  long  as  she  should  continue  of  good  and  virtuous  life  and 
demeanour ;  and  that  thereupon,  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  give  up  the  annuity,  the  defendant  promised  to 
pay  as  much  as  the  annuity  was  reasonably  worth, — was  held  bad,  on 
general  demurrer :  the  court  saying :  «« It  is  not  averred  that  the  de- 
fendant was  the  seducer,  and  there  is  no  ailthority  to  show  that  past 
cohabitation  alone,  or  the  ceasing  to  cohabit  in  future,  is  a  good  con- 
sideration for  a  promise  of  this  nature.  The  cases  cited, — The  Mar- 
chioness of  Annandale  v.  Harris,  2  P.  Wms.  482,  Carew  v.  Stafford,  there 
cited,  and  Turner  v.  Yaughan,  2  Wils.  889, — are  distinguishable  from 
this,  because  they  are  all  cases  of  deeds  [bonds],  and  it  is  a  very  differ- 
ent question,  whether  a  consideration  be  sufficiently  good  to  sustain  a 
promise,  and  whether  it  be  so  illegal  as  to  make  the  deed,  which  requires 
no  consideration,  void."  And  in  Beaumont  v.  Reeve,  8  Q.  B.  483  (E. 
C.  L.  R.  vol.  55),  where  a  woman  declared  in  assumpsit  against  a  man, 
averring  that  the  defendant  had  seduced  and  debauched  her,  and  induced 
her  to  cohabit  with  him,  whereby  she  had  been  injured  *in  her  r*/*Qo 
character,  and  deprived  of  the  means  of  procuring  an  honest  ^ 
livelihood,  that  the  two  had  agreed  to  discontinue  the  immoral  con- 
nexion, and  live  apart,  and  that  the  defendant,  as  a  compensation  for 
the  injury,  and  in  consideration  of  the  premises,  undertook  to  pay  the 
plaintiff  a  yearly  sum  towards  her  maintenance,  which  he  had  failed  to 
to, — the  court  held  the  declaration  bad,  as  disclosing  no  legal  consider- 
ation for  the  undertaking;  but  Wightman,  J.,  with  some  hesitation  and 
doubt.  In  Selwyn's  Nisi  Prius,  down  to  the  latest  edition,  pp.  52,  54, 
it  is  laid  down  generally,  that  <<  a  moral  obligation  is  a  good  considera- 
tion for  a  promise  to  pay;"  and  that,  << although  a  moral  obligation  has 
been  holden  to  be  a  good  consideration  for  an  express  promise,  it  has 
never  been  carried  further,  so  as  to  raise  an  implied  promise  in  law." 
[G&ssswBLli,  J. — Does  Selwyn  mention  a  consideration  like  that  now 
in  questioUi  as  such  a  moral  consideration  as  will  suffice  to  sustain  an 
oppress  promise?]  Not  in  terms.  [Crbsswbll,  J. — Then  there  is 
VOL.  XIV. — 59 
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nothing  in  Selwyn  that  was  calculated  to  mislead  the  defendant.  WHi- 
LiAHS,  J.y  referred  to  Hicks  v.  Gregory,  8  C.  B.  378  (£.  C.  L.  B.  toI. 
6S).(a)]  The  question  is,  whether  this  is  not  one  of  those  difficult  points 
which  an  attorney  is  not  bound  to  be  prepared  with  on  the  spur  of  the 

*ffQQ1  ™^™^'^^*  ^  ^^^^  ^*  Yalden,  4*  Burr.  2060,  Lord  ^Mansfield 
-^  says :  <«  That  part  of  the  profession  which  is  carried  on  by  attor- 
neys is  liberal  and  reputable,  as  well  as  useful  to  the  public,  when  they 
conduct  themselves  with  honour  and  integrity :  and  they  ought  to  be 
protected,  where  they  act  to  the  best  of  their  skill  and  knowledge.  But 
every  man  is  liable  to  error :  and  I  should  be  very  sorry  that  it  flhoold 
be  taken  for  granted  that  an  attorney  is  answerable  for  every  error  or 
mistake.  Not  only  counsel,  but  judges,  may  differ,  or  doubt,  or  take 
time  to  consider.  Therefore  an  attorney  ought  not  to  be  liable  in  cases 
of  reasonable  doubt."  And,  after  alluding  to  the  facts  of  the  particular 
case,  his  Lordship  continued, — (<Thc  attorneys  are  far  from  lisving 
been  guilty  of  any  gross  miabehaviour.  It  does  not  appear  to  me  that 
they  were  grossly  negligent,  or  grossly  ignorant,  or  intentionally 
blameable:  th^  were  country  attorney $;  and  might  nct^  ^md  probabig 
did  not,  know  that  thie  point  woe  eettUd  here  above.  The  words  of  the 
act  (4  &  5  W.  &  M.  c.  21,  s.  2)  are  not  so  explicit  as  to  direct  them 
clearly:  and  they  might  act  innocently."  [Cre8BWEI»l,  J. — ^Do  you 
admit  that  the  defendant  would  have  been  liable,  if  he  had  done  this 
after  ample  time  for  reflection  and  consideration  ?]  No.  In  Montriou 
9.  Jefferys,  2  C.  &  P.  118  (E.  G.  L.  B.  vol.  12),  Abbott,  C.  J.,  says: 
<<  No  attorney  is  bound  to  know  all  the  law.  God  forbid  that  it  should 
be  imagined  that  an  attorney,  or  a  counsel,  or  even  a  judge,  is  bound 
to  know  all  the  law ;  or  that  an  attorney  is  to  lose  his  fair  recompense 
on  account  of  an  error,  being  such  an  error  as  a  cautious  man  might 
fall  into."  So,  in  Godefroy  v.  Dalton,  6  Bingh.  460  (E.  G.  L.  R.  voL 
19),  4  M.  &  P.  149,  Tindal,  G.  J.,  giving  the  judgment  of  the  court, 
says : — « It  would  be  extremely  difficult  to  define  the  exact  limit  by 
which  the  skill  and  diligence  which  an  attorney  undertakes  to  furnish 
in  the  conduct  of  a  cause,  is  bounded ;  or  to  trace  precisely  the  divid> 
ing  line  between  that  reasonable  skill  and  diligence  which  appears  to 
^7001  ^^^^^^7  ^^  undertaking,  '''and  that  crassa  negligentia,  or  lata 
-*  culpa,  mentioned  in  some  of  the  cases,  for  which  he  is  undonbt- 
edly  responsible.  The  cases,  however,  which  have  been  cited  and  com- 
mented on  at  the  bar,  appear  to  establish,  in  general,  that  he  is  liable 
for  the  consequences  of  ignorance  or  non-observance  of  the  rules  of 


(a)  Thtre,  the  repated  fatber  of  to  illegitimate  child,  vpon  eeasing  to  oohaMt  with  the  maAtr, 
wrote  to  her  as  follows : — **  As  I  always  promised  that  you  and  year  child  should  Derer  vaat,  I 
will  allow  you  100/.  a  year  for  your  life  and  little  Emma's,  to  begin  from  the  1st  of  Jnly,  and  ts 
be  paid  quarterly,  which  I  think  will  l>e  sufficient  to  keep  you  in  great  comfort  Of  course,  if  I 
boar  of  your  beharing  ill,  or  bringing  up  your  ohiM  improptriy,  I  wiU  stop  the  aOowaaee  tojmf 
and  it  was  held,  by  Wilde,  G.  J.,  and  Maule,  J.  (dissentiento  Williams,  J.)»  that  the  letter  disdoicd 
a  sufficient  consideration  for  the  promise  to  pay  the  annuity,  ris.,  the  mother's  ptoperiy  bH^gilg 
nptlwckad.    AndfM  JMiBifl«s«.JkMni,  •!<.<*  W.  496^tto|hui 
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practiee  of  this  court.;  for  want  ofearein  the  preparation  of  the  cause 
for  trial,  or  of  attendance  thereon  with  his  witnesses.;  and  for  the  mis- 
management of  so  much  of  the  conduct  of  a  cause  as  is  usually  and 
ordinarily  allotted  to  his  department  of  the  profession.  Whilst,  on  the 
other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points  of 
rare  occurrence,  or  of  nice  or  doubtful  construction,  or  of  such  as  are 
usually  intrusted  to  men  in  the  higher  branch  of  the  profession  of  the 
law."  [Crksswell,  J. — ^Is  this  a  point  of  rare  occurrence,  or  of  nice 
or  doubtful  construction?]  Probably  not,  to  one  familiar  with  the 
modern  decisions.  In  Purves  v.  Landell,  12  Clark  &  P.  91, — ^which 
was  an  action  against  a  writer  to  the  signet  for  alleged  negligence, — 
Lord  BroQgham  said :  "It  is  of  the  rery  essence  of  this  kind  of  action 
that  it  depends,  not  upon ^ the  .party. having  been  advised  by  a  solicitor 
or  attorney  in  a  way  in  which  the  result  of  the  proceeding  may  induce 
the  party  to  think  he  was  not  advised  properly,  and  may  in  fact  prove 
the  advice  to  bare  been  erroneous ;  not  upon  his  having  received,  if  I 
may  so  express  it  in  common  parlance,  bad  law  from  the  solicitor;  nor 
upon  the  solicitor  or  attorney  having  taken  upon  himself  to  advise  him, 
and  having  given  erroneous  advise,— ^vice  which  the  result  proved  to 
be  wrong,  and  in  consequence  of  which  error  the  parties  suing  under 
that  mistake  were  deprived  and  disappointed  of  receiving  a  benefit. 
But  it  is  of  the  very  essence  of  this  .action  that  there  should  be  a  n^li- 
genoe  of  a  crass  description,  which  we  call  crassa  negligentia, — that 
there  should  be  gross  ignorance,— *that  the  man  who  has  undertaken  to 
perform  the  duty  of  an  attorney,  ^oran  apothecary  (as  the  case  r^^jM 
may  be),  should  have  undertaken  to  discharge  a  duty  profecsion-  '- 
ally,  for  which  he  was  veiy  ill  qualified,  or,  if  not  ill  qualified  to  dis- 
charge it,  which  he  had  so  negligently  discharged  as  to  damnify  >his 
employer,  or  deprive  him  of  the  benefit  which  he  had  a  right  to  expect 
from  the  service."  And  Lord  Campbell  said :  <«  Against  the  barrister 
in  England,  and  the  advocate  in  Scotland,  luckily,  no  action  can  he 
maintained.  But,  against  the  attorney,  the  professional  adviser,  or  the 
procurator,  an  action  may  be  maintained.  But  it  is  only  if  he  has  been 
guilty  of  gross  negligence ;  because  it  would  be  monstrous  to  say  that 
he  is  responsible  for  even  fidling  into  what  must  be  considered  a  mis- 
take. You  can  only  expect  from  him  that  he  will  be  honest  and  dili- 
gent; and,  if  there  is  no  fault  to  berfound  either  with  his  integrity  or 
diligence,  that  is  all  for  which  he  is  answerable.  It  would  be  utterly 
impossible  that  you  could  ever  have  a  class  of  men  who  would  give  a 
guarantee  binding  themselves,  in  giving  legal  advice  and  conducting 
suits  at  law,  to  be  always  in  the  right."  [JsRVis,  C.  J. — ^Your  argu- 
ment tends  rather  to  show  that  the  jury  were  wrong  in  finding  this  to 
be  gross  negligence,  than  that  they  were  misdirected  by  my  Brother 
Talfburd.]  The  complaint  against  the  direction  is,  not  that  the  learned 
ja4ge  was  wrong  in  what  he  said,  but  that  it  ^should  have  been  mor^ 
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specific.  "It  was  the  province  of  the  judge,"  m  is  said  by  Lord  I>cn- 
man,  in  Hanter  v.  Caldwell,  10  Q.  B.  69,  82  (E.  C.  L.  R.  vol.  59),  « to 
inform  the  jary  for  what  species  or  degree  of  negligence  an  attorney 
was  properly  answerable,  and.  what  daty  in  the  case  before  them  was 
cast  upon  him  either  by  the  statute  or  the  practice  of  the  court :  but, 
having  done  thiSj  it  was  right  to  leave  to  them  to  say,  considering  all  the 
circumstances,  and  the  evidence  of  the  practitioners,  whether,  in  the  first 
place,  the  attorney  had  performed  his  duty,  and,  in  the  second,  in  case 
♦7091  ^^  non-performance,  whether  the  neglect  was  of  *that  sort  or 
-'  degree  which  was  venial  or  culpable,  in  the  sense  of  not  auatain- 
ing  or  sustaining  an  action."  This  the  learned  judge  did  not  do  in  the 
present  case.  He  made  no  attempt  whatever  to  instruct  the  jury  as  to 
the  species  or  degree  of  negligence  for  which  an  attorney  is  responsible. 
A  rule  nisi  having  been  granted, 

WKateletf  and  Hodgwn^  on  a  subsequent  day,  showed  canse. — The 
direction  to  the  jury  was  perfectly  correct,  and  their  finding  unimpeach- 
able. It  clearly  was  gross  ignorance  on  the  part  of  the  defendant  not 
to  know  that  past  cohabitation  is  no  consideration  for  an  agreement  not 
under  seal.  That  was  expressly  laid  down  in  Binnington  v.  Wallis,  4 
B.  k  Aid.  650  (E.  C.  L.  R.  vol.  6),  and  Beaumont  v.  Reeve,  8  Q.  B. 
483  (E.  C.  L.  R.  vol.  55);  and  is  to  be  found  in  all  the  text-books: 
see  Addison  on  Contracts,  2d  edit.,  Vol.  1,  p.  88 ;  Chitty  on  Contracts, 
4th  edit.,  by  Russell,  578 ;  Broom's  Legal  Maxims,  589.  An  attorney 
is  as  much  bound  to  know  the  current  authorities,  as  he  is  to  know  how 
to  draw  a  deed  or  a  will.  In  Beaumont  v.  Reeve,  Lord  Denman  says : 
<(I  think  Binnington  i;,  Wallis,  connecting  it  with  the  dictum  of  Parke, 
B.,  in  Jennings  v.  Brown,  9  M.  &  W.  496,t  directly  in  point.  The 
moral  consideration  which  alone  appears  here  cannot  support  an  assump- 
sit. That  principle  has  been  lately  acted  upon  by  this  court  in  Eastwood 
V.  Kenyon,  11  Ad.  &  E.  438  (E.  C.  L.  R.  vol.  89),  8  P.  fc  D.  276,  where 
we  adopted  the  doctrine  laid  down  in  the  note  to  Wennall  v.  Adney,  3 
B.  k  P.  249(a).  The  result  is,  that  an  express  promise  cannot  be  sup- 
ported by  a  consideration  from  which  the  law  could  not  imply  a  promise, 
except  where  the  express  promise  does  away  with  a  legal  suspension  or 
bar  of  a  right  of  action  which,  but  for  such  suspension  or  bar,  would  be 
valid.  This  result  we  arrived  at  after  much  deliberation :  and  we  now 
adhere  to  it."  And  Patteson,  J.,  said:  «This  declaration  appears  to 
*70S1  ^^  framed  on  a  view  suggested  by  *some  expressions  in  Binning- 
-*  ton  V.  Wallis,  which  point  to  a  distinction  between  that  case  and 
cases  where  the  defendant  is  the  seducer  of  the  plaintiff.  But,  looking 
at  Eastwoood  v.  Kenyon  and  Jennings  v.  Brown,  it  is  clear  that  that 
circumstance  is  of  no  consequence  as  to  the  legal  right.  Thesedoctioa 
could  give  the  plaintiff  no  direct  right  of  action,  and  can  therefore 
create  no  liability  of  any  kind  from  which  a  consideration  can  arise." 
It  was  the  defendant's  duty,  after  that,  to  know  that  a  seal  was  neces- 
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sary  to  make  a  contract  of  this  sort  binding.     There  was  nothing  in  the 
evidence  to  show  that  he  had  ever  heard  of  the  case  of  Oibson  t*.  Dickie, 
3  M.  &  Selw.  463.     In  truth,  his  mind  seems  to  have  been  an  absolute 
blank  upon  the  subject.     Can  it  be  said  that  it  was  not  gross  negligence 
on  his  part,  under  such  circumstances,  to  pretend  to  draw  an  agree- 
ment ?    [Jervis,  C.  J. — ^My  Brother  Talfourd  seems  to  have  considered 
that  the  defendant  might  be  excused  for  not  knowing  the  law  ;  but  that, 
be^ng  ignorant  of  the  law,  it  was  his  duty  to  have  taken  time  to  con- 
sider and  to  acquaint  himself  with  it.]     That  is  hardly  the  fair  effect 
of  the  summing  up.     At  all  events,  there  was  ample  evidence  to  justify 
the  jury  in  finding  that  this  defendant  was  guilty  of  gross  and  culpable 
ignorance  and  negligence.     In  Ireson  v,  Pearman,  8  B.  &  C.  799  (E.  C. 
L.  R.  vol.  10),  6  D.  &  R.  687  (E.  C.  L.  R.  voL  16),  in  an  action  of 
negligence  against  an  attorney  who  was  employed  by  a  purchaser  to 
inspect  the  title  to  an  estate,  it  appeared,  that,  by  indentures  of  lease 
and  release  of  the  9th  and  10th  of  October,  1796,  the  estate  had  been 
conveyed  to  T.  M.,  the  father  of  the  vendor's  wife,  and  to  J.  C,  to  hold 
unto  the  said  T.  M.  and  J.  C,  and  their  heirs  and  assigns,  to  the  use 
and  behoof  of  the  said  T.  M.  and  J.  C,  and  the  heirs  and  assigns  of  the 
said  T.  M.  for  ever :  the  estate  of  J.  G.  being  used  only  in  trust  for  the 
said  T.  M.,  his  heirs  and  assigns.     T.  M.  devised  the  estate  to  his 
daughter  and  to  the  heirs  of  her  body,  *but,  in  case  she  died  r^ir/vj 
without  leaving  any  issue  of  her  body  living  at  her  decease,  then  '- 
to  his  nephew  T.  M.  and  his  heirs  for  ever.     The  daughter  afterwards, 
by  bargain  and  sale  of  the  11th  of  February,  1814,  conveyed  the  estate 
to  one  J.  W.,  to  the  intent  that  he  might  become  tenant  of  the  freehold 
for  the  purpose  of  suffering  a  recovery ;  and  a  recovery  was  suffered  in 
pursuance  of  such  deed.     The  daughter  afterwards,  by  deeds  of  lease 
and  release  of  the  4th  and  5th  of  March,  1814,  executed  upon  her  mar- 
riage, reciting  that  she  was  seised  in  fee-simple  of  the  estate,  conveyed 
the  same  to  two  trustees,  in  trust  for  her  and  her  husband  and  their 
issue,  and,  in  default  of  issue,  to  such  a  person  as  she  should  appoint. 
The  marriage  was  afterwards  solemnized,  and  the  daughter  died  without 
issue,  and  devbed  the  estate  in  fee  to  her  husband,  who  survived  her. 
The  husband  having  contracted  to  sell  the  estate  to  the  plaintiff,  in 
pursoance  of  the  contract,  delivered  an  abstract  of  his  title  to  the 
defendant,  as  attorney  to  the  vendor,  and  this  abstract  contained  deeds 
of  the  9th  and  10th  of  October,  1796,  but  it  omitted  to  state  certain 
indentures  of  lease  and  release  of  the  25th  and  26th  of  February,  1814, 
whereby  J.  C.  conveyed  the  estate  vested  in  him  unto  the  daughter  of 
T.  M.  in  fee ;  but  an  abstract  of  these  deeds  was  delivered  by  the  ven 
dor's  solicitor  to  the  defendant  four  months  before  the  conveyance  of 
the   estate  was  executed.     The  defendant  laid  ][>efore  counsel  a  case 
containing  an  abstract  of  the  deed  of  the  11th  of  February,  1814,  and 
of  the  recovery  suffered  in  pursuance  of  it,  of  the  deeds  of  the  4th  and 
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5th  of  March,  1814,  and  of  the  will  of  the  daughter  of  T.  If.,  bnt 
omitting  altogether  the  deeds  of  the  9th  and  10th  of  October,  1796;  and 
it  farther  stated  that  T.  M.  was  seised  in  fee  of  the  premisefl.  The 
opinion  of  coansel  was,  that  the  vendor  had  a  good  title ;  but  that 
opinion  would  not  have  been  given  if  the  deeds  of  lease  and  release  of 
^.        the  9th  and  10th  of  October,  1796,  *or  those  of  the  25th  and 

-I  26th  of  February,  1814,  had  been  stated.  The  plaintiff  afkar- 
wards,  being  advised  that  his  title  was  incomplete,  paid  a  sum  of  monej 
to  T.  M.,  the  devisee  in  remainder,  for  a  confirmation  of  his  title.  And 
the  court  held, — ^firat,  that  the  recovery  sofllered  by  the  daughter  of  T. 
M.  was  invalid,  because  at  that  time  the  legal  estate  fbr  life  wae  in  J. 
C,  and  she  was  only  equitable  tenant  fbr  life,  with  a  legal  remainder 
in  tail,  and  therefore  that  the  title  was  bad, — secondly,  that,  upon  these 
facts,  a  Jury  was  warranted  in  finding  thedrfendant  guSty  of  negUgmimy 
so  as  to  make  him  liable  to  an  action.  Bayley,  J.,  in  giving  judgment, 
there  says :  t^The  court  is  not  bound  in  this  case  to  say  whether  there 
was  negligence,  but  only  whether  there  was  evidence  to  justify  the  jury 
in  finding  that  the  defendant  was  guilty  of  negligence :  and  we  are  of 
opinion  that  there  was.  In  stating  the  case  laid  before  Mr.  Preston, 
the  defendant  assumed  that  Malin  was  tenant  in  fue,  instead  of  setting 
out  the  deeds,  which  would  have  shown  that  Caldecott  had  an  estate  for 
life.  Now,  although  it  may  not  be  part  of  the  dhty  of  an  attorney  to 
know  the  legal  operation  of  conveyances,  yet  it  is  his  duty  to  take  care 
not  to  draw  wrong  conclusions  from  the  deeds  laid  before  him,  bnt  to 
state  the  deeds  to  the  counsel  whom  he  consults,  or  he  must  draw  con- 
clusions at  his  peril."  That  is  an  infinitely  stronger  case  than  th]s.(a) 
PiggoU  and  Orippiy  in  support  of  the  rule. — Taking  all  the  ctrenm- 
stances  into  consideration,  and  remembering  espeeially  the  necessity 
^AB1  ^^^^®  ^^'  ^^™  ^^^  slippery  ^conduct  of  Taylor,  to  act  promptly, 

^  the  defendant  may  well  be  excused  fbr  the  mistdke  into  whidi 
he  fell.  [Jeryis,  C.  J. — ^Must  not  the  defendant  be  assumed  to  have 
tmdertaken  the  duty  of  preparing  a  binifing  contract  ?J  If  he  aeted 
honestly  and  to  the  best  of  his  skill  and  ability  in  the  position  in  winch 
he  found  himself  placed,  he  is  not  liable:  and  that  view  was  not  pre- 
sented to  the  jury.  Pitt  v.  Yalden,  2  Burr.  2060,.lirontriou*v.  Jefferys, 
2  C.  &  P.  118  (E.  C.  L.  R.  vol.  12),  Godefroy  ».  Dalton,  6  Bingh.  460 
(E.  C.  L.  R.  vol.  19),  4  M:  &  P.  149,  and  the  dicta  of  Lords  Brougham 
and  Campbell  in  Purves  v,  Landell,  12  Clark  k  F.  91,  clearly  show  that 
an  attorney  does  not  warrant  the  legal  accuracy  of  all  he  does  profes- 
sionally.   [Jervis,  C.  J.^^But,  is  he  not  bound  to  bring  to  the  exercise 

(a)  And  Ke  Rmiel  «.  Palmer,  2^Wit«;  3SS,  ReeM  «i  RIglrf,  4  a  A  Aid.  20f  (a  C.  £u  R.  roL  6^ 
Ludler  v.  BlUott,  3  B.  A  C.  73S  (B.  C.  L.  R.  rol.  10),  5  I),  i;  R.  635  (S.  C.  L.  It.  t«L  leX  Hart 
•.  Frame,  S  Jaritt,  547»  Shiloock  v.  Panmao,  7  G.  A  P.  289  (B.  C.  L.  R.  toI.  >t2>,  Lamp^ier  & 
Phipoi,  8  G.  i;  P.  475  (B.  C.  L.  R.  toI.  34),  Knigbto  «.  Qaarlea^  4  J.  B.  Haore^  6S1  fB.  C.  L.  B. 
Yol.  16),  2  Bfod.  a  B.  102  (B.  C.  L.  R.  toI.  8),  Stumnrd  v.  U|UUtoni^;ip.  Bla^  4fl  (E.  C.  k 
R.  ToL  25),  4  M.  A  Scott,  359  (B.  G.  L.  R.  toU  30). 
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of  his  profession  a  competent  degree  of  skill  ?  and  is  he  not  bound  to 
use  due  and  reasonable  care  and  caation  in  the  exercise  of  that  skill  ?] 
The  samming  up  here  leaves  entirely  open  the  question  whether  the 
defendant  was  bound  to  warrant  the  validity  of  the  instrument.  [Gress- 
WBLL,  J. — A  man  may  without  much  blame  make  a  mistake.  But,  is 
he  not  chargeable  with  negligence  in  fact,  if,  being  ignorant  of  the  law, 
he  omits  to  take  time  to  inform  himself?]  This  was  at  one  time  con* 
feasedly  a  doubtful  point  of  law.  Was  it  gross  ignorance  or  gross 
negligence  on  the  defendant's  part  to  be  uninformed  that  the  point  had 
been  ultimately  decided  against  the  view  he  took?  Lord  Campbell 
arics  in  Porves  v.  Landell, — « What  is  necessary  to  maintain  such  an 
action?  Most  undoubtedly,  that  the  professional,  adviser  should  be 
guilty  of  some  misconduct,  some  fraudulent  proceeding,  or  should  her 
chargeable  with  gross  negligence,  or  with  gross  ignorance.  It  is  only 
upon  one  or  other  of  those  grounds  that  the  client  can  maintain  an 
action  against  the  professional  adviser."  [JsRVis,  C.  J. — <<  Gross 
negligence"  is  an  inaccurate  expression.  To  make  the  attorney  liable 
for  ignorance,  it  must  be  gross:  but  ordinary  ^negligence  is  rn^nnn 
actionable.]  Whether  or  not  an  attorney  has  been  guilty  of  ^ 
negligence  in  the  conduct-  of  his  profeseional  duty,  or  of  gross  ignorance, 
is  certainly  a  most  anomalous  question  to  leave  to  a  jury.  [Jbrvis, 
G.  J.— If  Hunter  v.  Caldwell,  10  Q.  B.  69  (E.  G.  L.  B.  vol.  59),  is  rights 
tiie  direction  here  was  wrongs  but  wrong  in  the  defendant's  favour.] 
Taking  the  whole  direction  together,  it  clearly  was  wrong.  The  learned 
judge  told  the  jury,  that,  if  they  thought  the  instructions  were,  to  write 
aomething,  good  or  bad,  then  the  defendant  would  not  be  responsible. 
But,  put  it  the  other  way, — would  it  be  correct  to  say,  that,  if  the 
jury  thought  the  plaintiiF  had  not  taken  that  chance,  the  defendant 
wamld  be  responsible  ?  Clearly  not.  The  jury  should  have  been  told, 
that,  if  they  were  of  opinion  that  the  defendant  honestly  thought  he 
was  doing  right,  and  acted  according  to  the  best  of  his  judgment 
under  the  circumstances  in  which  he  was  placed,  the  law  excused  his 
mistake.  [Crbsswell,  J. — Do  you  know  of  any  case  where  a  man  has 
been  held  liable  for  negligence  in  fact,  where  it  was  imputed  to  him  that 
he  did  not  do  what  he  knew  he  ought  to  have  done  ?  Here,  the  defend- 
ant is  charged  with  negligence  in  fact,  in  doing  hastily  that  which  he 
was  called  upon  to  do.]  If  he  was  justified  in  thinking  himself  right, 
he  had  no  reason  for  taking  time  to  consider.  [Williams,  J. — Assum- 
ing that  the  defendant  was  not  guilty  of  gross  or  actionable  ignorance, 
— is  it  not  a  ground  of  action,  that  he  was  unduly  confident  in  his  own 
opinion  ?  And  has  not  that  question  substantially  been  left  to  the 
jury  ?]  It  is  submitted  that  it  has  not.  The  case  has  not  been  so 
presented  as  to  give  the  defendant  the  fair  chance  of  a  verdict  which 
he  ought  to  have  had. 

The  Court  took  time  to  consider,  and  on  a  subsequent  day  proposed  y 
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to  the  parties  that  they  should  consent  to  the  verdict  standing  for  a 

*7nftl  ^^^^^^^  amount  of  damages.  *UltimateIy  it  was  agreed  that  the 

-'  damages  should  be  reduced  to  852.,  each  party  paying  his  own 
costs  of  the  rule.  Rule  accordingly. 

An  attorney  shaU  be  proteeUd,  when  he  acts  espeoiaUy  when  the  eliesk  fmUee  at  a  greek 

with  good  faith  and  to  the  beet  of  his  skill  and  distance,  an  attorney  ought  not  to  be  held  liable 

knowledge  r  Gilbert  «.  WllUame,  8  Bfass.  57.  when  he  has  acted  honestly,  and  in  a  way  be 

The  want  of  ordinary  care  and  skill  In  such  a  thought  was  for  the  intarest  of  his  olient :  Lyeeb 

person  is  gross  negligence :  Holmes  «.  Peck,  1  r.  The  Commonwealtht  16  Setg.  A  Bawlc,  3M. 

Rhode  Island  Rep.  245;  Cos  «.  Salliran,  7  When,  however,  an  attorney  disobeys  the  lawful 

Georgia,  144^    As  between  the  elient  and  the  Instmetiona  of  kis  dienl^  and  a  loet  ensues,  for 

attorney,  the  responsibility  of  the  latter  is  as  that  loss  the  attorney  is  reaponaiUe :  Gilbot 

great  and  as  strict  here  as  in  any  country,  when  v.  Williams,  8  Mass.  57 ;  Cox  9,  LiTingstoa,  2 

want  of  good  faith  or  attention  to  the  eanse  is  Watts  A  Serg.  198;  Wileaz  «.  Plunuacr,  4 

alleged ;  but  in  the  ezerdse  of  the  diseretionaiy  Peten,  172. 
power,  usually  confided  la  thii  eountiy,  and 


JAMES  BYRON  BAMFORD  v.  CHARLES  LORD  and  Others, 
Tenants,  and  EDWARD  CHADWIGK  and  Others,  Landlords. 
June  18. 

Testator  gare  and  devised  certain  freeholds  and  iea§eh>kU  to  his  son  John,  hia  heirs  or  isiigBf 
for  erer,  or  according  to  the  nature  or  tenure  thereof;  prorlded  that,  In  case  of  the  decessc  ef 
John  without  Utaving  lawful  i—u^j  then  he  gave  and  demised  the  same  to  hia  son  WUliasa,  te 
hold  the  same  to  him,  bis  heirs  and  assigns  for  erer,  or  according  to  the  nature  or  teoere 
thereof.  He  then  gare  and  derised  other  property  of  the  like  description  to  his  son  WilUam, 
with  a  similar  proviso  in  fiironr  of  John,  in  the  event  of  William's  dying  wUkomi  Uavimg  Umfnl 
%$9ue : — 

Held,  that  the  circumstance  of  the  gift  comprising  leatehold  as  well  as  freehold,  did  not  alter  Uie 
settled  construction  of  the  words  '*  dying  without  leaving  lawful  issue,"  aa  applied  to  the  resltf ; 
and,  consequently,  that  the  testator's  two  sons  took  estates-tail  in  the  freeholds  retpcotiTelj 
devised  to  them,  with  cross-remainders  in  tail  between  them. 

This  was  a  writ  of  ejectment  for  the  recovery  of  lands  in  the  parish 
of  Rochdale  in  the  county  of  Lancaster. 

Edward  Ghadwick  and  James  Chadwick  appeared  as  landlords,  and 
defended  for  a  part  of  the  land  in  the  writ  mentioned ;  and  Sarah  Chad- 
wick, an  infant,  by  Mary  Chadwick,  her  guardian,  pursuant  to  an  order 
of  Talfourd,  J.,  dated  the  1st  of  December,  1853,  appeared  as  landlady, 
and  defended  for  other  part. 

By  a  special  verdict  it  was  found,  that,  before  and  at  the  time  of  the 
making  of  the  last  will  and  testament  next  thereinafter  mentioned,  one 
John  Scott  was  seised  in  his  demesne  as  of  fee  of  and  in  certain  mes- 
suages, lands,  and  tenements,  with  the  appurtenances,  in  the  said  will 
thereinafter  mentioned,  and  situate  at  and  there  called  Benthouse  sod 
Gatehouse,  in  the  county  of  Lancaster, — ^being  all  such  part  of  the  mes- 
suages, lands,  tenements,  and  premises  in  the  writ  in  this  action  nen- 
tioned,  as  were  situate  at  Benthouse  and  Gatehouse  aforesaid,  ezeept 
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the  dwelliBg-hoafle  thereinafter  ^particalarly  mentioned  and  r^p^nq 
described ;  and  also  of  and  in  certain  other  messaages,  lands,  and  ^ 
tenements,  with  the  apportenances,  in  the  said  will  thereinafter  men- 
tioned, and  situate  at  Wuerdale,  in  the  said  parish  of  Rochdale,  and 
county  of  Lancaster, — and  being  other  part  of  the  messuages,  lands, 
tenements,  and  premises  in  the  writ  in  this  action  mentioned ;  and  was 
also  seised  as  of  fee  of  and  in  the  reversion  of  a  certain'  other  messuage 
or  dwelling-house,  with  the  appurtenances,  situate  ia  the  parish  of 
Rochdale,  in  the  county  of  Lancaster,  immediately  expectant  upon  the 
death  of  his  sisters,  Mary  Stott,  and  Jane  Stott,  as  in  the  said  will 
thereinafter  mentioned^  and  which  said  messuage  or  dwelling-house  waft 
in  the  writ  in  this  action  described  as  <<a  dwelling-house  at  Benthouse 
aforesaid,  and  now  occupied  as  two  dwellings,  by  John  Joblin  and  Henry 
Nuttall  ;*'  and  was  also  possessed  of  certain  leasehold  messuages,  cot* 
tages,  or  dwelling-houses  thereinafter  in  his  will  mentioned,  but  which 
were  not  in  dispute  in  this  action,  for  the  residue  of  a  term  of  999 
years,  of  which  upwards  of  900  were  unexpired ;  and  that,  being  so 
'seised  and  possessed,  he  the  said  John  Stott,  on  the  28th  of  January, 
1812,  duly  made  and  published  his  last  will  and  testament,  signed 
by  him,  and  attested  and  subscribed  in  his  presence  by  three  credible 
witnesses,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  which  said  will  was  according  to  the  tenor  and  effect  fot 
lowing : — 

'^  This  the  last  will  and  testament  of  me,  John  Stott,  of  Benthouse,  in 
the  parish  of  Rochdale,  and  county  of  Lancaster,  which  I  make  in  perfect 
Bound  mind  and  understanding,  as  follows: — ^First,  I  will,  order,  and 
direct  that  all  my  just  debts,  funeral  expenses,- and  the  charges  of  proving 
this  my  last  will,  and  carrying  the  same  into  full  execution  and  effect^ 
be  paid  by  my  executors  hereinafter  named,  out  of  the  personal  effects 
^coming  to  their  hands  by  virtue  of  this  my  will.  Also,  I  give  and  r^^rr-tA 
bequeath  unto  my  wife  Ann  Stott  all  my  household  furniture,  beds  *- 
and  bedding  (except  the  beds  and  furniture  hereinafter  mentioned  to  be 
otherwise  disposed  of),  with  power  to  dispose  of  the  same  in  such  manner 
as  she  shall  think  proper.  Also,  I  give,  devise,  and  bequeath  unto  my 
said  wife  all  my  estates,  lands,  tenements,  hereditaments,  and  premises, 
and  all  my  effects  not  hereinbefore  disposed  of,  during  the  term  of  her 
natural  life  only ;  and,  subject  thereto,  I  give,  devise,  and  bequeath  unto 
my  son  John  Stott  all  my  estates  called  Benthouse  and  Gatehouse,  in 
the  parish  of  Rochdale,  in  the  county  of  Lancaster,  save  and  except  the 
several  closes,  enclosures,  and  parcels  of  meadow  and  pasture  land,  and 
buildings,  being  part  of  the  said  Benthouse  and  Gatehouse  estates,  and 
the  privileges  hereinafter  mentioned,  and  given  and  bequeathed  to  my 
son  William  Stott :  Also  all  those  my  two  leasehold  messuages,  cottages,  or 
dwelling-houses  situate  at  Gatehouse  aforesaid,  and  in  the  tenures  or 
occupations  of  John  Butterworth  and  Thomas  Wike^ — ^to  hold  the  same^ 

VOL.  XIV.— 60  2  R  2 


710  BAMFORD  v.  LORD.    S.  T.  1664. 

ftQd  the  sppurtenstioes  (except  as  aforesaid)  unto  my  said  son  Joim  Stott, 
his  heirs  and  assigns  for  ever,  or  according  to  the  nature  or  tenure  thereof; 
charged  and  chargeable,  nevertheless,  and  I  do  hereby  charge  the  aaaie 
estates,  tenements,  and  hereditaments,  with  the  payment  of  the  sam  of 
8002L,  which  I  hereby  give  and  bequeath  to  my  daughter  Sarah  Stott 
during  the  term  of  her  natural  life;  also  charged  and:  chargeable,  and  J 
do  hereby  charge  the  same  estates,  tenementa,  and  hereditamenta,  with 
the  farther  sum  of  dOO{.,  which  I  hereby  give  and  bequeath  unto  my 
disnghter  Martha,  the  wife  of  William  Sutolife^  during  the  term  of  h^ 
natural  life:  Provided,  that,  in  ease  of  the  decease  of  my  said  son  John 
Stott  mthout  having  lawful  tMrn^e^  then  I  give  and  devise  die  same  estates 
^^  ^  ^  and  tenements  *aiid  hereditaments,  so  charged^  to  my  son  WiUimm 

-'  Stott,  to  hold  the  same  to  him,  his  beire  and.  assigns,  for  ever,  or 
aocording  to  the  nature  or  tenure  thereof :  And  I  do  will,  order,  and  direct 
that  my  said  son  John  Stott,  his  heirs  and  assigns,  shall  pay  to  my  aaid 
daughter  Sarah  lawful  interest  upon  the  said  legacy  or  sum  of  SOOL  se 
given  and  bequeathed  to  her,  and  charged  as  herdnbefore  mentioned,  dur- 
ing the  term  of  her  natural  life,  by  equal  half-yearly  payments,  the  first  of* 
which  I  order  and  direct  shall  be  made  to  her  within  six  months  after 
the  decease  of  the  survivor  of  me  and  my  said  wife :  Prodded  also,  and 
it  is  my  will  and  mind,  that,  in  case  of  the  decease  of  my  said  daughter 
Sarah  without  leaving  lauful  wsii«,  then  I  will,  order,  and  direct,  and  I 
do  hereby  give  and  bequeath  the  said  legacy  or  sum  of  30(M.  so  given 
and  bequeathed  to  my  said  daughter  Sarah,  to  my  daughter  Susan  dur- 
ing the  term  of  her  natural  life,  and  the  interest  to  be  paid  in  like 
manner:  and,  in  case  of  her  decease  wkkaui  leaving  lauful  umuj 
then  it  is  my  will  and  mind,  and  I  do  hereby  give  and  bequeath*  the 
said  legacy  to  my  said  sons  John  and  William  Stott  equally  betwixt 
them :  and  provided,  that,  in  case  of  the  decease  of  my  said  sous  teitk^ 
out  leaving  laufful  ieeue,  then  it  is  my  will  and  mind,  and  I  do  hereby 
give  and  bequeath  the  said  legacies  equally  amongst  my  said  daughten 
then  living,  riiare  and  share  alike  (except  as  to  my  daughter  M axths 
and  her  issue) ;  and,  in  case  of  the  decease  of  my  said' daughters  (except 
my  said  daughter  Martha  and  her  issue),  leaving  lawful  tstiie,  then  I  will, 
order,  and  direct,  that  such  ieeue  shall  take  their  parent's  share,  and, 
if  but  one,  that  one  only :  Provided,  that,  in  case  of  the  decease  of 
my  said  daughter  Martha,  leaving  lawful  ieeue  or  ehildren  under  age,  I 
will,  order,  and  direct  that  such  chUdren  shall  receive  their  parexd 
share,  if  more  than  one,  equally  amongst  them,  as  they  attain  their 
"^7121  ^^^P^^^^^®  *S^  0^  twenty *one  years,  and  that  "^the  interest  in 

-^  the  mean  time  shall  be  applied  in  their  bringing  up,  maintenance, 
and  education,  and,  in  case  of  only  one  child,  to  that  one  child  only : 
Provided  also,  that,  in  case  of  the  decease  of  my  said  daughter  Martha 
without  leaving  lawful  iesue^  then  I  will,  order,  and  direct,  and  I  do 
hereby  give  and  bequeath  the  said  legacy  or  sum  of  800Z.  so  given  to 
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her,  to  my  sons  John  and  WilUamStott  equally  between  diem  share  and 
share  alike.  Also  I  give,  devise,  and  bequeath  unto  my  son  William 
Stott,  all  Uiat  my  tenement,  farm,  buildings,  and  premises,  situate  at 
Wuerdale,  in  the  parish  of  Rochdale  aforesaid,  and  in  the  occupation  of 
Dorothy  Ridings,  her  assigns  or  under-tenants;  also  all  those  several 
closes,  enclosures,  or  parcels  of  meadow  and  pasture  land,  being  parcel 
of  the  said  Benthouse  and  Ghitehonae  estaiefls  not  hereinbefore  disposed 
of,  commonly  called  and  known  by  the  several  name  and  names  of  the 
Tumbill  Meadow^  a  small  aUp  of  land'  adjoining'  the  North-east  comer 
tkeieaf,  extending  along  the  South  side  of  the  Bocbdltle  Canal  -to  av 
occupation  bridge  nextthercto^  andboundedon  the^Easterly  side  thereof 
by  an  occupation  road  leading^  from  BenthowMr  to  the  new  bridge ;  also 
the  Bent  Barth  meadow  and  garden  adjoining  thereto ;  also  that  part 
of  Benthouse  Fold  lying  on  the  South-westerly  side  thereof^  and  divide 
by  tiie  road  or  way  leading  from  ^e  said  canal  bridge  towards  the 
Qatehouse ;  also  the  right  of  using  the  said  road  in  common  with  others 
ibr  all  tenantable  purposea;  also  the  privilege*  of  using  the  water  flow- 
ing from  the  bottom  of  the  Bent  Meadow  through  the  said  Southerly 
side  of  the  Benthouse  Fold,  for  watering  the  said  Tumbill  Meadow, 
and  for  all  other  tenantable  purposes;  and  also  tilie  full  right,  privilege, 
and  authority  of  watering  Cattle,  and  to  take  up  water  for  house  use 
and  other  tenantable  purposes,  at  the  spring  or  well  a^  the  easterly  side 
of  the  Benthouse  Fold,  near  the  comer  of  the  back  *kitcben ;  also  p^.^  q 
a  field  called  the  Gloioa^  and  a  small  slip  of  land,  situate  at  Chite-  '- 
house  aforesaid,  commonly  cidled  Spencer's  Grarden,  but  now  converted 
into  a  plantation;  also  the  severri  messuages,  cottages,  or  dwelling-houses 
ait«ate  at  Gkitehouse  aforesaid,  in  the  several  occupations  of  Edmund 
Bigg,  Jamea  Taylor,  andSamuel  Whitely ;  also  a  parlour  and  the  chamber 
over  the  same,  adjoining  to  die  bam  and  smithy,  and  in  the  occupation 
of  John  Kershaw ;  also  the  lower  bam  adjoining  the  said  smithy  at  Gate* 
kouse,  and  the  cart-house,  stable,  and*  shippon-  also  stan<fing  there,  in 
my  own  occupatiott ;  also  all  that  my  fitfm-lmuse,  togethw  with  the  pig- 
oote  and  necessary,  situate  at  Benthouse^  in  the  occupation  of  John 
Greenwood^  his  assigns  or  undertenants^ — ^to  hold  the  same  several  and 
Mspective  tenements,  hereditaments,  and  privileges,  with  their  several 
and  respective  appurtenances,  unto  my  son  William  Stott,  his  heirs  and 
aasigns,  for  ever,  or  according  to  the  nature  and  tenure  thereof,  charged 
and  chargeable,  nevertheless,  as  hereinafter  mentioned :  Provided  also, 
and  it  is  my  will  and  mind,  and  I  do  hereby  declare,  that,  in  case  of  the 
decease  of  my  son  William  Stott,  without  leaving  lawful  issue,  then  I 
give,  devise,  and  bequeath  the  same  tenements,  hereditaments,  and  pre- 
mises, unto  my  said  son  John  Stott,  his  heirs  and  assigns,  for  ever,  or 
according  to  the  nature  and  tenure  thereof:  Also,  I  give,  devise,  and 
bequeath  unto  my  daughters  Sarah  Stott  and  Susan  Stott,  the  reversion 
of  the  messuage  or  dwelling-house  in  the  tenure  of  my  sisters  Mary 
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Stott  and  Sarah  Stott,  bequeathed  to  them  for  life  in  my  late  father's 
will,  and  the  appnrtenanees,  to  hold  to  them  from  and  immediately  afttf 
the  decease  of  the  snnrivor  of  m j  said  sisters^  for  and  during  their  joint 
lives,  and  the  life  of  the  survivor  of  them  ;  Provided,  that,  in  ease  of 
the  marriage  of  either  of  my  said  daughters  Sarah  and  Susan,  I  will 
*71i1  ^^^  direct  that  the  benefit  in  the  said  dwelling-house  and  *appar-. 

^  tenances  shall  from  thence  cease,  and  go  to  the  other  of  them; 
and,  in  case  of  the  marriage  or  death  of  the  survivor,  then  I  give,  devi^^,^ 
mid  bequeath  the  reversion  in  the  said  messuage  or  dwelUng-bouse  sad 
appuiBtenances  tOt  my  son  William  Stott,  to  hold  to  him,  his  heirs  ^. 
assigns,  for  ever,  or  according  to  the. nature  or  tenure  thereof,  chsrg^ 
and  chargeable,  nevertheless!  iand  I  hereby  charge  the  sud  tenemenia 
and  hereditaments  given  and  devised  :to  him  with  the  payment  of  the 
sum  of  800L,  which  I  hereby  give  and  bequeath  to  my  daughter  Molly, 
the  wife  of  Edmund  BamfQrd,;to  be  paid  to  her  within  twelve  months 
next  after  the  decease  of  the  survivor  of  me  and  my  said  wife  and  my 
said  sisters  Mary  and  Sarah  Stott ;  also  charged  and  chargeable,  and  I 
do  hereby  charge  the  said  tenements  and  hereditaments  with  the  pay-r 
ment  of  the  further  sum  of  8002.  which  I  hereby  give  and  bequeath  to 
my  daughter  Susan  Stott  for  and  during  the  term  of  her  natural  life: 
And  it  is  my  will  and  mind,  and  I  do  hereby  order  and  direct,  that  my 
said  son  William  Stott  do  pay  to  my  said  daughter  Susan  lawful  interest 
for  the  same  legacy  or  sum  of  8002.  so  by  me  given  and  bequeathed  to  her, 
by  half-yearly  payments,  the  first  of  which  I  will,  order,  and  direct  shtU 
be  paid  within  six  months  next  after  the  decease  of  the  survivor  of  me 
and  my  said  wife :  Provided,  that,  in  case  of  the  decease  of  my  said 
daughter  Susan  without  leaving  lawful  issue,  then  it  is  my  will  and  mind, 
and  I  do  hereby  give  and  devise  the  said  legacy  or  sum  of  money 
BO  bequeathed  to  my  said  daughter  Susan,  to  my  said  daughter  Sarah, 
during  the  term  of  her  natural  life ;  and  I  will,  order,  and  direet 
that  my  said  son  William  Stott,  his  heirs  and  assigns,  do  pay  my  said 
daughter  Sarah  lawful  intwest  in  like  manner  upon  the  said  legagy 
or  sum  of  8002.  so  given  and  bequeathed  to  her,  and  changed  as 
^.^      hereinbefore  mentioned:   Provided  also,  and  it  is  my  will  and 

J  '•'mind,  that,  in  case  of  the  decease  of  my  said  dai^hter  gasaa 
without  leaving  lawful  issue,  Uien  I  will,  order,  and  direct,  and  I  Jiereby 
give  and  bequeath  the  said  legaqr  or  sum  of  8002.  so  given  and  b^ueathed 
to  my  daughter  Susan,  to  my  said  sons  John  Stott  and  William  Stott  equally, 
share  and  share  alike ;  and  provided,  that ;  in  case  of  the  decease  of  my 
said  sons  without  leaving  lawful  issue,  then  it  is  my  will  and  mind,  sad  I 
do  hereby  give  and  bequeath  the  said  legacy  or  sum  of  money  equally 
amongst  my  daughters  then  living,  share  and  share  alike  (except  as  to  my 
daughter  Martha  and  her  issue);  and  in  case  of  the  decease  of  any  of  my 
said  daughters  (except  my  said  daughter  Martha  and  her  issue)  leavioglAW: 
ful  issue,  I  will  that  such  issue  ^hall  ti^  their  parents*  share,  and,  if;  but 
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one,  to  that  one  only:  Provided  further^  thatj  in  ease  of  the  decease  of 
both  of  my  sons  John  Stott  and  William  Stott  without  leaving  lawftd 
issue^  then  it  is  my  mil  and  mindy  and  I  do  hereby  give^  devise^  and 
bequeath  my  real  and  leasehold  estates  hereinbefore  given  and  devised  to 
them  respectively y  to  my  said  daughter  MoUy^  the  wife  of  Edmund  Bam* 
fard^  to  hold  the  same  to  her^  her  heirs  and  assigns^  for  ever^  or  accord- 
ing to  the  nature  and  tenure  thereof  Also,  I  give  and  bequeath  to  my 
daughter  Sarah  Stott  the  scarlet  bed,  bedding,  and  hangings,  and  bed- 
post, in  her  bed-chamber,  after  the  decease  of  my  said  wife :  Also  I  give 
and  beqineath  to  my  said  daughter  Susan  the  blue  bed,  bedding,  and  hang- 
ings, and  bed-post  in  her  bed-room,  also  one  pair  of  mahogany  drawers  and 
six  mahogany  chairs :  Also,  I  give  and  bequeath  unto  my  said  daughters 
Sarah  and  Susan  equally  between  them,  my  silver  pint,  two  silver  table- 
spoons, one  half-dozen  of  silver  tea-spoons,  one  pair  of  silver  tea-tongs, 
a  set  of  china  in  the  cupboard  in  the  higher  parlour,  and  one  looking- 
glass  :  Also,  I  do  hereby  allow  and  empower  my  said  daughters  Sarah 
and  Susan  to  choose  such  furniture  in  *my  house  (at  the  decease  r^^i/* 
of  my  wife)  as  they  shall  see  proper,  the  amount  in  the  whole,  over  ^ 
and  above  what  is  hereinbefore  bequeathed  to  them,  not  exceeding  the 
sum  of  201.  of  lawful  money :  Also,  I  give,  devise,  and  bequeath  my  seats 
and  pews  in  the  chapel  at  Littleborough,  unto  my  said  sons  John  Stott 
and  William  Stott,  to  hold  the  same  to  them  as  tenants  in  common,  and 
not  as  joint-tenants,  they  my  said  sons  permitting  and  allowing  my  said 
daughters  Sarah  and  Susan  each  a  sitting  in  the  said  seats  and  pews 
during  the  term  of  their  natural  lives:  And,  as  to  the  rest,  residue, 
and  remainder  of  all  my  estates  and  effects  not  hereinbefore  by  me  other- 
wise disposed  of,  I  give,  devise,  and  b^queath  the  same  betwixt  my  said 
sons  John  Stott  and  William  Stott  equally,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint-tenants :  And  I  will,  order,  and 
direct,  that  my  executors  shall  not  be  accountable  for  more  money  than 
shall  actually  come  through  their  hands  by  virtue  of  this  my  said  will : 
and  that  neither  of  them  shall  be  answerable  or  accountable  for  the  acts, 
deeds,  or  neglects  of  the  other,  but  each  one  of  them  for  their  own  acts, 
deeds,  neglects,  and  defaults  only :  And,  lastly,  I  do  hereby  nominate, 
constitute,  and  appoint  my  son-in-law,  Edmund  Bamford,  of,  &c.,  James 
Seholefield,  of,  &c.,  and  Richard  Shuttleworth,  of,  &c.,  joint-executors  of 
this  my  last  will,  hereby  revoking  all  former  wills  by  me  heretofore  made, 
I  do  constitute  this  only  to  be  my  last  will  and  testament,  consisting  of 
six  sheets  of  paper,  to  the  first  five  whereof  I  have  subscribed  my  name, 
ai&d  to  the  last  have  set  my  hand  and  seal,  the  28th  of  January,  1812. 

"John  Stott." 
"  Signed,  sealed,  published,  and  declared  by.  the  within-named  John 
Stott,  the  testator,  as  and  for  his  last  will  and  testament,  in  the  presence 
of  us,  who  in  his  presence,  and  in  the  presence  of  each  other,  at  his  request, 
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^Hw-y  have  '^'herevnto  Bobecribed  our  names  as  witnesses  (a  few  smill 
^  interlineations,  and  some  ensares  being  first  made). 

^^  J.  BiOiFORD,  Mart  Stott,  Jabez  Hakeb.'* 

Before  and  at  the  time  of  the  making  of  the  said  will,  the  said  Jolm 
Stott  was  the  husband  of  Anne,  his  lawfol  wife,  and  had  by  the  said  Anne 
certain  lawful  children,  that  is  to  saj,  Sarah,  bom  the  10th  of  Angsit, 
1772,  Susan,  born  in  1774,  Martha,  born  the  8d  of  Jannary,  1776,  M0O7, 
bom  the  19th  of  June,  1777,  John,  bora  the  6th  of  April,  1780,  md 
William,  bom  the  80th  of  August,  1792 ;  and,  before  and  at  the  time  «f 
the  making  of  the  said  will,  the  said  Molly  had  become  and  was  the  hnr- 
fttl  wife  of  one  Edmund  Bamford.  • 

John  Stott  (the  testator)  died  on  the  7th  of  March,  1812,  without 
haTing  reroked  or  altered  his  said  will,  leaving  his  aaid  irifc  and  hk  nid 
several  children  him  surviving. 

The  said  William  Stott  died  on  the  4th  of  December,  1817,  unaisnied 
and  without  lawful  issue.  Mary  Stott,  the  sister  of  the  fint-named  John 
Stott  (the  testator),  died  <m  the  4th  of  March,  1820.  Sarah  Stott,  the 
sister  of  the  first-mentioned  John  Stott  (the  testator),  died  on  the  Sflth 
of  April,  1824.  Anne,  the  widow  of  the  first^named  John  Stott  (the 
testator),  died  on  the  10th  of  August,  1824.  Sarah  Stott,  the  daughter 
of  the  first-mentioned  John  Stott  (the  testator),  died,  unmarried,  <m  the 
28th  of  November,  1827.  Susan  Stott,  the  daughter  of  the  first-men- 
tioned John  Stott  (the  testator),  died,  unmarried,  on  the  5th  of  April, 
1887. 

On  the  7th  and  8th  of  November,  1840,  respectively,  the  said  Jdkn 
Stott,  the  son,  being  then  in  the  actual  possession,  or  in  the  recript  of  the 
rents  and  profits  of  the  .said  sev^al  messuages,  lands,  and  tenemoitB, 
mentioned  in  the  writ  in  this  action,  executed  certain  deeds  of  lease  ind 
release,  purporting  to  be,  and  being,  in  conformity  with  the  provisiooe  of 
'*'7181  statute  made  in  the  ^session  of  parliament  held  in  the  third  and 
^  fourth  years  of  the  reign  of  His  late  Majesty  Kbg  William  the 
Fourth,  mtituled  ^^An  act  for  the  abolition  of  fines  and  recoveries,  and 
for  the  substitution  of  more  simple  modes  of  assurance ;"  whereby  the 
same  John  Stott  purported  to  convey  the  said  several  messuages,  landi, 
and  tenements  mentioned  in  the  writ  in  this  action,  and  devised  by  the 
will  of  the  first-mentioned  John  Stott,  to  William  Boberts  and  Us  heirfl, 
To  have  and  to  hold  the  aame  unto  the  aaid  William  Boberts  and  hisheiM 
to  such  uses,  upon  and  for  such  trusts  and  purposes,  and  in  such  manner, 
as  the  same  John  Stott,  party  thereto,  should  by  any  deed  or  deeds 
appoint,  and,  in  de&ult  of  such  appinntment,  and  so  far  as  the  same  shonld 
not  extend,  to  the  use  of  the  same  John  Stott,  his  heirs  and  assigns  absolutely, 
— the  same  John  Stott  thereby  expressly  declaring  that  no  widow  of  his 
should  have  or  take  dower  out  of  or  from  the  said  hereditaments  and 
premises  thereby  granted  and  released;  or  any  part  or  paroel  of  th^sams. 
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The  flaid  deeds  were  duly  enrolled  in  Her  Majesty's  High  Court  of  Chancery 
within  six  calendar  months  after  the  execution  thereof* 

The  said  John  Stott,  party  to  the  said  deed,  on  the  26th  of  March, 
1853,  died,  unmarried^  and  without  lawful  issue,  having  on  the  19th  of 
October,  1850,  duly  made  his  last  will  and  teatament,  signed,  attested, 
and  subscribed  according  to  law,  whereby  he  devised  that  part  of  the  said 
several  premises  in  the  writ  in  this  action  mentioned  for  which  the  said 
James  Ghadwick  and  Edward  Chadwick  defend,  to  the  said  James  Chad- 
wick,  for  life,  and  that  part  of  the  several  premises  in  the  writ  in  this 
action  mentioned  for  which  the  said  Sarah  Chadwick  defends,  to  the  said 
Sarah  Chadwick,  for  the  term  of  her  life. 

Molly,  the  daughter  of  the  said  first-mentioned  John  Stott,  died  on  the 
24th  of  February,  1826,  leaving  '*' William  Bamford,  her  eldest  law-  r^iYiQ 
ful  son  and  heir,  her  surviving.  The  said  William  Bamford  died  ^ 
on  the  .24th  of  November,  1850,  without  having  been  married,  and  in- 
testate, leaving  the  plaintiff,  his  only  brother  and  heir,  him  surviving. 
The  plaintiff  is  the  lawful  son  of  the  said  Molly  Bamford,  and  is  her  heir- 
at-law.  Edmund  Bamford,  the  husband  of  the  said  Molly,  died  on  the 
26th  of  July,  1850. 

The  said  James  Chadwick  and  Edward  Chadwick  came  into  posses- 
sion, and  were  at  th^  commencement  of  this  action  in  the  receipt  of 
the  rents  and  profits  of  the  said  part  of  the  said  premises  for  which  they 
60  defend  as  aforesaid,  under  the  said  devise  to  the  said  James  Chad- 
wick :  and  the  said  Sarah  Chadwick  came  into  possession,  and  was  at 
the  commencement  of  this  action  in  the  receipt  of  the  rents  and  profits 
of  the  said  premises  for  which  she  so  defends  as  aforesaid,  under  the 
■aid  devise  to  her. 

The  question  was,  whether  the  plaintiff^  on  the  22d  of  November, 
1853,  was,  and  still  is,  entitled  to  the  possession  of  the  messuages,  lands, 
and  tenements  within  in  the  said  writ  mentioned,  as  in  the  said  writ 
alleged,  or  any  part  thereof. 

Cowling  (with  whom  was  Sugh  SiU)j  for  the  plaintiff. — The  testator 
John  Stott,  at  the  time  of  the  making  of  his  will,  and  at  the  time  of  his 
decease,  had  two  sons,  John  and  William,  and  four  daughters,  Sarah, 
Susan,  Martha,  and  Molly.  Sarah  and  Susan  were  unmarried ;  Martha 
had  married  William  Sutcliffe,  and  Molly  married  Edmund  Bamford, 
the  plaintiff's  father.  John  and  William  were  both  unmarried.  Wil- 
liam died  after  the  testator,  viz.,  on  the  4th  of  September,  1817.  In 
1840,  John,  the  testator's  eldest  son,  executed  a  disentailing  deed ;  and, 
in  March,  1853,  he  died  (unmarried  and  without  issue),  having  previ- 
ously made  a  will  devising  *the  property  in  question  to  the  de-  r^ffan 
fendants.  The  testator's  daughter  Molly  afterwards  died :  her  *- 
eldest  son  also  died ;  and  the  plaintiff,  her  second  son,  claims  as  her 
heir-atJaw.  Upon  this  state  of  facts,  the  question  is,  whether  the  tes- 
tator's eldest  son  John  took  an  estate*tail  under  his  father's  will,— in 
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other  wordSf  whether  «<  dying  without  leaving  lawful  issue/*  means 
leaving  issue  living  at  the  death,  or  an  indefinite  failure  of  issue.  It  is 
submitted  that  he  took  a  fee,  with  an  executory  devise  over  in  the  event 
of  his  dying  without  leaving  issue  living  at  his  death.  The  testator 
devises  two  different  properties  to  the  two  sons,  charging  each  with  two 
annuities.  He  devises  certain  freeholds  called  Benthonae  and  Qat^ 
house,  and  also  certain  leaseholds  at  Gatehouse,  to  John,  <«  bis  heirs 
and  assigns  for  ever,  or  according  to  the  nature  or  tenure  thereof," 
charged  with  two  sums  of  800/.  each  to  his  daughters  Sarah  and  Mar- 
tha, who  were  to  receive  the  interest  thereof  for  life, — with  a  proviso, 
that,  in  case  of  the  decease  of  John,  mthout  leaving  lofrful  isme,  the 
property  should  go  to  William,  subject  to  those  two  charges.  He  then 
goes  on  to  declare,  that,  in  case  of  the  decease  of  Sarah  without  leaving 
lawful  issue,  the  legacy  of  800Z.  so  given  to  her  should  go  to  Susan  in 
like  manner ;  and  that^  in  case  of  the  decease  of  Susan  without  leaving 
lawful  issue,  the  800/.  was  to  be  divided  equally  between  his  sons  John 
and  William ;  provided  that,  in  case  of  the  decease  of  the  two  sons 
«<  without  leaving  lawful  issue,"  the  said  legacies  should  be  divided 
equally  amongst  the  testator's  daughters  then  living  (except  Martha), 
and  their  issue,  if  dead.  He  then  goes  on  to  provide,  that,  in  case  o{ 
the  decease  of  Martha  <<  leaving  lawful  ieeue  or  children  under  age," 
such  children  should  take  their  parent's  share  on  attaining  twenty-one; 
and  that,  in  the  event  of  Martha  dying  <<  without  leaving  lawful  issue," 
^-Q^^  the  legacy  of  800/.  so  given  to  her  should  go  and  be  divided  *be 
^  tween  his  sons  John  and  William.  Then  there  is  a  similar 
devise  of  freehold  and  leasehold  to  William,  with  a  similar  proviso  in 
favour  of  John,  in  case  William  should  die  <<  without  leaving  lawful 
issue,"  and  charged  with  two  sums  of  800/.  respectively  to  Molly  and 
Susan,  in  the  same  words  as  in  the  devise  to  John.  Then  comes  this 
further  proviso, — <«  that,  in  case  of  the  decease  of  both  of  my  sons  John 
and  William  without  leaving  lawful  inue^  then  it  is  my  will  and  mind, 
and  I  do  hereby  give,  devise,  and  bequeath  my  real  and  leasehold  estates 
hereinbefore  given  and  devised  to  them  respectively,  to  my  said  daugh- 
ter Molly,  the  wife  of  Edmund  Bamford,  to  hold  the  same  to  her,  her 
heirs  and  assigns,  for  ever,  or  according  to  the  nature  and  tenors 
thereof." 

It  may  be  conceded  that  the  general  rule  is  as  laid  down,  as  the 
result  of  the  authorities,  in  2  Jarman  on  Wills,  p.  418,  « that  words  r^ 
ferring  to  the  death  of  a  person  without  issue,  whether  the  terms  be 
( if  he  die  without  iseue^*  « if  he  have  no  ieaue^'  or  ^tf  he  die  before  he  hoe 
any  ieeue^  or  ^for  want^'  or  <  tn  default  of  ieeue^  unexplained  by  the 
context,  and  whether  applied  to  real  or  to  personal  estate  (notwith- 
standing the  distinction  taken  between  these  two  species  of  property  in 
some  of  the  early  cases),  are  construed  to  import  a  general  indefinite 
failure  of  ieeue^  i.  e.  a  failure  or  extinction  of  issue  at  any  period." 
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But  the  question  here  is,  whether  there  is  not  upon  the  face  of  this  will 
evidence  of  an  intention  so  manifest  as  to  countervail  that  general  rule. 
The  testator  varies  the  expression.  In  dealing  with  the  legncv  of 
800/.  to  Martha,  he  provides,  ^<  that,  in  case  of  the  decease  of  my  said 
daughter  Martha,  leaving  lawful  isstie  or  children  under  age,  I  will, 
order,  and  direct  that  such  children  shall  receive  their  parent' n  share ;" 
and  that,  <<  in  case  of  the  decease  of  my  said  daughter  Martha  without 
leaving  lawful  iasue^  then  I  will,  order,  *and  direct,  and  I  do  r^f^aa 
hereby  give  and  bequeath  the  said  legacy  or  sum  of  800{.  so  ^ 
given  to  her,  to  my  sons  John  and  William  equally  between  them." 
[Maulb,  J. — «  Lawful  issue*'  comprehends  children  under  age :  if  «<  or 
children  under  age"  means  anything  different,  it  can  only  mean  illegi- 
timate children.]  The  question  more  immediately  turns  upon  the 
general  devise, — ^«  In  case  of  the  decease  of  both  my  sons  John  and 
William,  without  leaving  lawful  issue,  then  it  is  my  will  and  mind,  and 
I  do  hereby  give,  devise,  and  bequeath  my  real  and  leasehold  estates 
hereinbefore  given  and  devised  to  them  respectively,  to  my  said  daugh- 
ter Molly,  the  wife  of  Edmund  Bamford,  to  hold  the  same  to  her,  her 
heirs  and  assigns,  for  ever,  or  according  to  the  nature  and  tenure 
thereof.'*  The  argument  on  the  other  side  will  be,  that  the  devise  to 
Molly,  being  after  an  indefinite  failure  of  issue,  was  too  late.  On  the 
part  of  the  plaintiff,  it  is  submitted  that  John  and  William  took  estates 
in  fee,  with  an  executory  devise  over  to  Molly  and  her  heirs,  in  the  event 
of  their  dying  without  leaving  issue.  This  is  unquestionably  the  true 
construction  so  far  as  regards  the  leaseholds :  and  it  was  evidently  the 
intention  of  the  testator,  from  their  being  limited  in  the  same  language, 
that  the  freeholds  and  the  leaseholds  should  go  the  same  way.  Forth 
V.  Chapman,  1  P.  Wms.  663,  undoubtedly  lays  it  down  that  the  primft 
facie  meaning  of  the  words  <<  to  A.  and  his  heirs,  and,  if  he  shall  die 
without  leaving  issue,  then  over,"  imports  an  estate-tail  in  the  realty 
in  A. ;  and  that,  though  the  same  words  are  applied  to  both  realty 
and  personalty,  the  law  presumes  that  a  different  disposition  was 
intended  as  to  each.  But  the  question  is,  whether  the  context  does 
not  show  that  this  testator  used  the  phrase  in  a  sense  different  from 
what  the  law  presumes.  In  Roe  d.  Sheers  v.  Jeffery,  7  T.  R.  589, 
595,  Lord  Kenyon  says :  "  The  question  in  this  and  similar  cases  is, 
^whether  from  the  whole  context  of  the  will  we  can  collect,  that,  t^^itoq 
when  an  estate  is  given  to  A.  and  his  heirs  for  ever,  but,  if  he  die  ^ 
without  issue,  then  over,  the  testator  meant  dying  without  isiue  living  at 
the  death  of  the  first  taker.  The  rule  was  settled  so  long  ago  as  in  the 
reign  of  James  the  First,  in  the  case  of  Pells  r.  Brown,  Gro.  Jac.  590, 
where,  the  devise  being  to  Thomas,  the  second  son  of  the  devisor,  and 
hb  heirs  for  ever,  and,  if  he  died  without  issue,  living  William  his 
brother,  then  William  should  have  those  lands  to  him  and  his  heirs  for 
ever,  the  limitation  over  was  a  good  executory  devise*  That  case  has 
VOL-  XIV.— 61  2  S 
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never  been  questtoned  or  shaken,  bat  it  has  been  adverted  to  as  aa 
authority  in  every  subsequent  case  respecting  executory  devises :  it  is 
considered  as  a  cardinal  point  on  this  head  of  the  law,  and  cannot  be 
departed  from  without  doing  as  much  violence  to  the  established  law  of 
the  land,  as  (it  was  supposed  by  the  defendant's  counsel)  we  should  do 
if  we  decided  this  case  against  him.  On  looking  through  the  whole  of 
this  will,  we  have  no  doubt  but  that  the  testator  meant  that  the  dying 
without  issue  was  confined  to  a  failure  of  issue  at  the  death  of  the  first 
taker ;  for,  the  persons  to  whom  it  is  given  over  were  then  in  existence, 
and  life-estates  are  only  given  to  them.  Now,  taking  all  this  into  con- 
sideration together,  it  is  impossible  not  to  see  that  the  failure  of  issue 
intended  by  the  testator  was  to  be  a  failure  of  issue  at  the  death  of  the 
first  taker ;  and,  if  so,  the  rule  of  law  is  not  to  be  controverted.  It  u 
merely  a  queitian  of  intentianj  and  we  are  all  clearly  of  opinion  that  there 
is  no  doubt  about  the  testator's  intention."  When  the  testator  here 
used  the  word  (tissue,"  he  evidently  meant  children  or  immediate  issue: 
the  limitation,  therefore,  may  be  read,  « in  default  of  children  living  at 
the  death."  And  it  is  to  be  presumed  that  the  testator  intended  to  use 
the  same  words  in  the  same  sense  in  all  parts  of  the  will.  In  Ridgway 
♦7241  ^*  Munkittrick,  1  Drury  &  Warren,  ♦84,  92,  Sir  E.  Sugden,  C, 
^  says, — <<  It  is  argued  that  the  gift  over  in  default  of  issue  gives 
to  the  daughters  an  absolute  estate ;  for,  it  is  said,  were  it  real  estate, 
limitations  similar  to  those  would  clearly  give  them  an  estate,  in  fee- 
tail,  and,  if  so,  they  are  entitled  to  the  absolute  property  in  this  as 
personalty,  it  being,  as  I  admit,  quite  clear,  that  words  which  in  realty 
give  a  fee-tail,  are  always  held  in  personalty  to  pass  the  absolute 
interest.  But,  in  this  argument,  the  parties  have  quite  overlooked  this, 
that  the  word  <  issue'  cannot  have  the  meaning  which  they  would  ascribe 
to  it.  The  testator  has  over  and  over  again  translated  <  issue'  to  mean 
<  children,'  and  this  enables,  or  rather  compels,  me  to  put  a  particular 
construction  on  the  word.  It  u  a  well  settled  rule  of  comtructionj  and 
one  to  which,  from  ite  eoundneee,  I  shall  always  strictly  adhere,  never  to 
put  a  different  construction  on  the  same  word,  where  it  occurs  twice  or 
oftener  in  the  same  instrument,  unless  there  appear  a  clear  intention  to 
the  contrary.'*  Again,  in  Doe  d.  Blandford  v.  Applin,  4  T.  R.  82,  87, 
Lord  Kenyon  says, — <«  It  would  be  diflScult  to  put  two  different  inter- 
pretations on  the  word  issue.''  [Maule,  J. — The  word  deleaving," 
though  it  helps  your  argument,  is  not  conclusive.]  The  same  phrase  is 
used  in  dealing  with  the  annuities ;  and  there  it  necessarily  must  mean 
«( leaving  issue  living  at  the  death."  The  circumstance,  therefore,  of 
the  testator  using  the  expression  in  its  limited  sense  when  dealing  with 
the  leaseholds  and  the  annuities,  affords  some  evidence  that  he  does  not 
mean  to  use  it  as  to  the  freeholds  in  the  sense  the  law  primfi  facie 
implies.  Speaking  of  the  3002.  each  bequeathed  to  his  daughters,  th« 
testator  declares,  that,  <«  in  case  of  the  decease  of  his  said  daughter! 
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leaving  lawful  i$9ue,  then  such  iiiue  shall  take  their  parent* 9  share.'* 
There,  <<  issue*'  must  mean  «  children."  [Maulb,  J. — <<  Parent"  will 
comprehend  a  grandfather  or  grandmother :  and  it  may  be  said  that 
*the  fact  of  the  testator's  going  out  of  the  way,  and  using  the  gen-  r^^Moe 
eral  term  «<  parent,"  instead  of «« mother,"  rather  shows  that  he  did  '- 
not  mean  children,  in  the  sense  you  contend  for.]  It  may  be  so :  but  the 
prim&  facie  meaning  of  parent  is,  the  immediate  ancestor  or  parent.  In 
the  next  clause,  the  intention  is  still  more  clear, — «<  provided  that,  in 
case  of  the  decease  of  my  said  daughter  Martha  leaving  lawful  issue  or 
children  under  age,  I  will,  &c.,  that  such  children  shall  receive  their 
parent* 9  share."  It  is  plain  that  <« issue"  and  « children"  are  there  used 
aynonymously.  There  are  cases  where  the  word  «  parent"  being  used, 
«<  issue"  has  been  held  to  mean  <<  children"  only.  In  Pruen  v.  Osborne, 
11  Simons,  182,  the  testator  bequeathed  his  residue  to  the  childrw 
then  living  of  T.  B.  and  W.  C,  and  the  lawful  iuue  then  living  of 
each  of  their  children  as  were  dead,  as  tenants  in  common,  so  neverthe- 
less that  such  issue  should,  as  amongst  themselves,  take  as  tenants  in 
common,  and  per  stirpes,  and  not  per  capita ;  it  being  his  intention  th»t 
such  issue  should  have  only  the  shares  which  their  respective  parents 
wonld  have  been  entitled  to,  if  living :  and  it  was  held,  that  the  word 
<c  issue"  must  be  taken  in  the  restricted  sense  of  «<  children."  The 
Vice-Chancellor  (Sir  L.  Shadwell)  said :  <<  I  think  that  the  great-grand- 
children are  excluded."  <<  Moreover,  I  am  of  opinion,  that,  if  there  be 
nothing  more  in  a  will,  or  other  written  instrument,  whereby  to  con- 
strue the  word  <  issue,'  than  a  direction  that  the  issue  are  to  take  the 
shares  of  their  parents,  that  is  enough  to  confine  the  general  meaning 
of  the  word  <  issue'  to  the  particular  meaning  of  <  children'  of  that 
parent :  and  it  was  so  held,  in  Leigh  v.  Norbury,  18  Yes.  840.  In 
Sibley  v.  Perry,  7  Yes.  522,  Lord  Eldon  put  the  same  construction  on 
the  word  <  issue,'  because  he  found,  that,  in  a  particular  clause,  the  use 
of  the  word  <  parent'  restricted  the  meaning  of  the  word  <  issue.'  And 
the  same  ^construction  was  adopted  in  a  case  that  came  before  r^i^M 
Sir  William  Grant,  at  the  Rolls,  the  2d  of  March,  1814,— Har-  •■ 
rington  v.  Lawrence  (not  reported).  There,  by  an  indenture,  a  fund 
was  declared  to  be  in  trust  for  the  children  of  a  marriage,  livitfg  at  the 
death  of  the  husband  and  wife ;  and  the  deed  then  provided,  that,  if 
any  should  die  in  the  lifetime  of  the  husband  and  wife,  leaving  issue, 
such  issue  should  take  such  share  as  their  parent  would  have  been 
entitled  to  in  case  he  or  she  had  survived  the  husband  and  wife:  a- 
grandchild  of  a  child  of  the  marriage  was  excluded.  Therefore  I  have  < 
always  considered  it  as  settled,  that,  in  a  will,  or  in  a  deed,  if  it  is  a 
question  whether  the  word  <  issue'  shall  be  taken  generally  or  in  a 
restricted  sense,  a  direction  that  the  issue  shall  take  only  the  shares 
which  their  parents  would  have  taken  if  living,  must  be  taken  to  show 
that  the  word  <  issue'  waa  need  in  its  restrioted  Nnse."    And  in  a  very 
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recent  case, — ^Barker  v.  Barker,  5  De  G^x  &  Sm.  758,  Yice-GIianeellor 
Parker  held  that  <«i8sne"  must  mean  «  children,"  because  of  the  refer- 
ence to  the  "  parents.'*  [Jeryis,  C.  J. — The  case  of  Sibley  v,  Perrj 
was  not  decided  upon  the  bare  use  of  the  word  <<  parent."  The  words 
<<  children"  and  <<  issue"  were  used  indifferently  in  several  other  ptrti 
of  the  will.]  Independently  of  the  word  «<  children,"  it  is  sahmitted, 
that,  where  the  testator  uses  the  phrase  <<  dying  without  leaving  issue," 
he  means  «« dying  without  leaving  issue  living  at  the  death."  From  the 
whole  context  of  this  will,  it  is  impossible  he  could  have  contemplated 
an  indefinite  failure  of  issue.  [Maulb,  J. — <<  Issue"  in  its  prim&  facie 
construction  comprehends  all  descendants.]  Dying  «<  without  leaving 
issue"  prim&  facie  means  a  failure  of  issue  at  that  time.  It  has  been 
so  held  in  many  cases,  unless  the  context  requires  a  different  coDstnl^ 
tion :  see  Doe  d.  Ghillini  v.  Ghillini,  5  B.  &  Ad.  621  (£.  G.  L.  R.  vol 
27),  8  Ad.  &  E.  844  (E.  C.  L.  R.  vol.  80),  4  N.  &  M.  894,  and  the 
*7Q7l  ^^™^^^  thereon  in  2  Jarman  on  Wills,  8^2,  et  *seq.  In  Porter 
^  V.  Bradley,  8  T.  R.  143,  the  devise  was  t.o  A.,  his  heirs  and 
assigns  for  ever,  and,  if  he  die  leaving  no  iestie  behind  A»m,  then  orer: 
and  it  was  held,  that  the  limitation  over  was  good  by  way  of  execntorr 
devise.  [Jbryis,  C.  J. — The  courts  have  taken  advantage  of  a  Teiy 
small  matter,  to  defeat  the  doctrine  of  perpetuity.]  Many  remarb 
have  been  made  upon  the  judgment  of  Lord  Kenyon  in  Porter  v.  Brad- 
ley ;  but  the  decision  itself  has  never  been  impeached.  In  Doe  d. 
Smith  V.  Webber,  1  B.  &  Aid.  718,  the  devise  was  to  M.  H.,  her  heirs, 
executors,  administrators,  or  assigns,  for  ever ;  and  in  case  H.  H.  shall 
happen  to  die  and  leave  no  chUd  or  children,  then  to  J.  B.  and  her 
heirs,  forever,  paying  the  sum  of  1000/.  to  the  executor  or  ezeentorsof 
M*  H.,  or  to  such  person  as  M.  H.  by  her  will  shall  appoint :  and  it 
was  held,  that  the  words  «<  child  or  children"  were  here  syoonjnons 
with  «<  issue,"  and  that  this  was  not  the  devise  of  an  estate-tail  toM. 
H«,  but  of  an  estate  in  fee  to  M.  H*,  with  a  good  executory  devise  orer 
to  J.  B.  in  case  M.  H.  died  leaving  no  issue  living  at  her  death.  In 
Glover  v.  Monckton,  8  Bingh.  18  (E.  C.  L.  R.  vol.  11),  10  J.  B.  Moore, 
458  (E.  G.  L.  R.  vol.  17),  the  testator  devised  lands  and  personalty^  ifi 
trust  out  of  the  rents,  to  apply  250Z.  a  year  to  the  maintenance  of  his 
daughter  till  she  should  be  twenty-one,  or  marry,  and  out  of  the  residne 
as  much  as  should  be  thought  necessary  for  the  maintenance  of  his  son 
till  he  should  be  twenty-one,  or  his  sister  marry,  and,  upon  his  attaining 
twenty-one,  or  his  sister's  marrying,  to  raise  5000t,  and  pay  the  interest 
thereof  to  his  daughter  after  her  attaining  twenty-one  or  marrying; 
and,  subject  thereto,  that  the  trustees  should  stand  seised  of  the  residue 
in  trust  for  the  son  till  he  attained  twenty-one,  and  then  to  the  nse  of  | 
the  son,  his  heirs,  executors,  and  administrators,  for  ever ;  hot,  in  esse 
the  son  should  die  under  twenty-one,  and  the  daughter  surfive,  orm 
•  case  the  son  should  live  to  twenty-one,  and  afterwards  die  withyt  U^ 


14  COMMON  BENOH.    ^  J.  SCOTT.)  728 

fid  ^iMtM,  to  the  use  of  the  trustees  tSl  the  daughter  attaiued  r^^^^ 
twenty-one  or  married,  and  then  to  ifa#  use  of  the  daughter  for  '- 
life,  with  divers  remainders  over :  it  was  held,  that  the  trustees  took 
the  legal  estate  till  the  50002.  was  raised,  and  that,  but  for  the  inter* 
vention  of  the  trustees,  the  son  would  have  taken  a  fee,  with  an  execu- 
tory devise  over  in  the  event  of  hie  dying  ioithout  ieeue  living  at  the  time 
of  hie  death.  In  Doe  d.  Jones  v.  Owen,  1  B.  &  Ad.  820  (E.  C.  L.  R. 
Yol.  20),  Bayley,  J.,  referring  to  Doe  d.  Sheers  v.  Jeffery,  7  T.  R.  589, 
says, — ^«  There,  the  estates  devised  over  in  case  of  the  grandson's  leav- 
ing no  issue,  were  all  life-estates ;  and  that  was  relied  onhy  Lord  Kenyon 
as  a  ground  for  deciding  that  the  testator  contemplated  a  failure  of 
issue  at  the  death  of  the  first  taker,  and  not  an  indefinite  failure.  And 
the  expression  was,  if  the  grandson  should  depart  this  life  and  leave  no 
ieeuey  which  is  different  in  its  effect  from  the  words  «die  without  issue;' 
Porter  v.  Bradley."  These  authorities, — and  many  more  might  be  cited 
to  the  same  effect, — show  that  the  courts  and  judges  have  always  been 
astute  to  defeat  the  application  of  a  rule  of  construction,  harsh  in  itself, 
and  often  contrary  to  the  intention  of  the  testator:  and  here,  it  is 
submitted,  enough  appears  on  the  face  of  the  will  to  show  that  the 
intention  of  the  testator  will  be  best  effectuated  by  construing  it  in  the 
manner  above  suggested. 

Melliehf  for  the  defendants. — ^The  defendants  are  entitled  to  the 
judgment  of  the  court.     The  rule  of  construction  by  which  this  case 
most  be  governed  has  long  been  settled.     It  is  stated  with  much  force 
and  clearness  by  Mr.  Jarman,— 2  Jarman  on  Wills,  417.    <«  In  ordinary 
language,  when  a  testator  gives  an  estate  to  a  person  and  his  heirs,  with 
a  limitation  over  in  case  of  his  dying  without  issue,  he  means  that  the 
devisee  shall  retain  the  estate  if  he  leaves  issue  surviving  him,  and  not 
otherwise ;  and,  where  the  phrase  is,  in  case  the  ^first  taker  die  r^p^qq 
before  he  has  any  ieeue,  or  if  he  have  no  ieeue,  the  intention  pro-  ^ 
bably  is,  that  the  estate  shall  belong  absolutely  to  the  devisee,  on  his 
baring  issue  born.     But  the  established  legal  interpretation  of  these 
sereral  expressions  is  different ;  for,  it  has  been  long  settled  (though 
the  rule,  it  will  be  remembered,  now  applies  only  to  wills  made  before 
the  year  1838),  that  words  referring  to  the  death  of  a  person  without 
issue,  whether  the  terms  be  ^tf  he  die  without  ieiUe,'  <  if  he  have  no 
tesue,^  or,  *  if  he  die  before  he  hae  any  ieeue,'  or  </or  want,'  or  <tn  de- 
fault  of  ieeue,'  unexplained  by  the  context,  and  whether  applied  to  real 
or  to  pereonal  estate  (notwithstanding  the  distinction  taken  between 
these  two  species  of  property  in  some  of  the  early  cases),  are  construed 
to  import  a  general  indefinite  failure  of  ieeue,  i.  e.  a  failure  or  extinc- 
tion of  issue  at  any  period.    This  rule,  however,  admits  of  two  excep- 
tions ;  the  first  is,  where  the  phrase  is  leaving  no  issue ;  with  respect 
to  which,  the  settled  distinction  is,  that,  applied  to  real  estate,  it  means 
an  indefinite  failure  of  issue,  but,  in  reference  to  pereonal  estate  (and 
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real  estate  directed  to  be  converted,  is  for  this  purpose  regarded  u 
personalty),  it  imports  a  failure  of  issue  at  the  death.  Under  &  devise, 
therefore,  to  A.,  or  to  A.  and  his  heirs,  and,  if  he  shall  die  and  leave 
no  i$$uej  or  toithout  leaving  issuej  then  over,  A.  would  take  sn  e8tst^ 
tail ;  but,  under  a  bequest  of  a  term  of  years,  or  other  personal  estate, 
in  the  same  language,  A.  would  take,  not  the  absolute  interest  (u  he 
would  if  the  indefinite  construction  prevailed),  but  the  entire  interest 
of  the  testator,  defeasible  on  his  (A/s)  leaving  no  issue  at  his  death. 
Forth  V.  Chapman,  1  P.  Wms.  668,  is  the  leading  authority  for  this 
distinction,  but  it  has  been  confirmed  by  a  long  train  of  subsequent 
*7S01  ^^^'^^^^9(^)  ^extending  down  to  the  present  period,  which  show 

^  that  it  applies  even  where  the  real  and  personal  estate  are  com- 
prised in  the  same  gift.  Lord  Eenyon,  indeed,  in  Porter  v.  Bradlej, 
8  T.  R.  146,  questioned  the  soundness  of  the  doctrine  ;{b)  but  his  dictum 
is  inconsistent  with  a  multitude  of  authorities,  and  has  received  the 
pointed  reprobation  of  both  Lord  Eldon((?)  and  Sir  TV.  Grant  ](ij  his 
lordship  emphatically  declaring  that  it  went  <to  shake  settled  rales  to 
their  very  foundation.'  "  The  argument  on  the  other  side  assumes, 
first,  that  « issue"  means  << children;"  secondly,  that  the  words « with- 
out leaving  lawful  issue,"  mean,  leaving  issue  living  at  the  death. 
"^Issue"  cannot  here  be  read  <<  children ;"  for,  in  that  case,  if  John  had 
died  leaving  a  grandchild,  the  estates  would  have  gone  over  to  WiHiam; 
which  clearly  could  not  have  been  the  testator's  intention.  Then  it  is 
said,  that,  inasmuch  as  the  word  <<  issue'*  must,  in  reference  to  the  legs- 
cies,  mean  <<  children,"  therefore  it  must  receive  the  same  constrnction 
in  reference  to  the  realty.  That,  however,  is  seeking  to  explain 
something  that  is  perfectly  intelligible  by  something  which  is  obscure. 
The  natural  and  obvious  meaning  of  «<  issue,"  is,  any  descendant.  In 
that  very  part  of  the  will  which  is  relied  on  to  help  out  the  coD8t^u^ 
tion  contended  for  on  the  other  side,  there  are  undoubtedly  words 
which  show  that  the  testator  meant  the  dying  <<  without  leaving  Itwfol 
*7811  *^^^®'"  ^^  mean  <<  without  leaving  lawful  issue  living  at  the 

^  death  of  the  first  taker."  But  that  only  shows  that  he  was  aware 
of  the  difierent  effect  which  the  law  gives  to  those  words  as  applied  to 
real  or  to  personal  property.  Th^  argument  on  the  other  side  amounts 
to  this,  that,  as  the  testator  evidently  understood  the  legal  construction 

(a)  Atkinioo  «.  Hntebinfloo,  8  P.  Wma.  15S,  SabbArton  «.  Sabbarton,  Cm.  temp.  Talb.  i^  ^^ 
SheOeld  v.  Omry,  S  Atk.  382,  LampUy  «.  Blower,  3  Atk.  396,  Sbeperd  v.  Leseinghsm»  Amblir. 
122,  Gordon  v.  Adolphu,  3  Bro.  P.  C.  (Toml.  ed.)  806,  Denn  d.  Geering  v.  Sbenton,  Cowp.  4l«. 
GoodtiUo  d.  Peake  v.  Pegden,  2  T.  R.  720,  Daintry  «.  IHintry,  6  T.  R.  307,  Radfofd  t.  R^f*^ 
1  Keen,  488,  Doe  d.  Cadogao  «.  Ewart,  7  Ad.  A  B.  630  (B.  C.  L.  R.  vol.  34),  3  P.  A  P.  197.  V>1 
tor  V.  Drew,  Com.  Rep.  372,  Doe  d.  BUii  v.  EUu,  0  But,  382,  Tenny  d.  Agar  v.  Apr,  12  Ei^ 
253,  Dansey  e.  Griffiths,  4  H.  A  S.  61,  WooUen  v.  Andrewes,  2  Ring.  176,  9  J.  B.  Moore,  248  (E- 
0.  L.  R.  voL  17). 

(6)  Bat  see  hie  jadgment  in  Daintry  v.  Daintry,  6  T.  R.  314. 

(e)  Crooke  v.  De  Vandea,  0  Ye*.  197. 

id)  Blton  9.  Baton,  19  Yet.  77. 
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of  those  words  as  applied  to  personaUy^  therefore  he  must  be  taken  not 
to  have  known  it  as  applied  to  real  property.  The  general  rule  is 
olearlj  and  accurately  laid  down  in  three  very  recent  decisions, — Doe 
d.  Cadogan  v.  Ewart,  7  Ad.  &  E.  736  (E.  C.  L.  R.  vol.  84),  8  N.  ft  P. 
197,  in  the  Queen's  Bench ;  Doe  d.  Todd  v.  Duesbury,  8  M.  ft  W.  514,t 
in  the  Exchequer ;  and  Doe  d,  Simpson  v.  Simpson,  4  N.  C.  838,  6 
Scott,  770,  in  this  court.(a)  In  Doe  d.  Cadogan  v,  Ewart,  where  all 
the  authorities  are  carefully  collated,  Lord  Denman,  in  giving  the  judg- 
ment of  the  court,  says, — <<  In  the  case  of  Crooke  v.  De  Yandes,  9  Yes. 
197|  Lord  Eldon  thus  expresses  himself,  in  page  203, — <  When  I  read 
the  case  of  Porter  v.  Bradley,  speaking  with  all  due  deference  to  the 
learned  judge  who  expressed  that  dictum,  it  appeared  to  me  that  it  went 
to  shake  settled  rules  to  their  very  foundation.  I  had  heard  the  case  of 
Forth  V.  Chapman  cited  for  years,  and  repeatedly  by  Lord  Eenyon  him* 
self,  as  not  to  be  shaken.  I  never  knew  it  shaken ;  and  if  Porter  v.  Brad- 
ley has  not  since  been  disturbed  in  the  Court  of  King's  Bench,  upon  the 
principle  expressed  by  Lord  Alvanley,  in  Campbell  v.  Campbell,  4  Bro. 
G.  C.  18,  against  shaking  settled  rules,  I  will  not  add  to  the  authority  of 
that  dictum.'  In  Elton  v.  Eason,  19  Yes.  77,  Sir  W.  Grant,  M.  R.,  thus 
begins  his  judgment, — <  There  is  no  reason  why  the  same  words  may 
not  be  differently  construed,  when  they  apply  to  different  *de-  r^mnn 
scriptions  of  property,  governed  by  different  rules.'  And,  in  ^ 
another  part,  he  says, — <  The  case  of  Crooke  t;.  De  Yandes,  in  which 
the  Lord  Chancellor  expresses  his  opinion  very  strongly  in  favour  of  the 
distinction  in  Forth  v.  Chapman  (and  Lord  Hardwicke  has  repeatedly 
recognised  it),  appears  to  be  just  as  strong  as  this.'  After  these 
remarks  of  Lord  Eldon  and  Sir  W.  Grant,  we  cannot  consider  the  case 
of  Porter  v.  Bradley  to  have  overturned  the  case  of  Forth  v.  Chapman ; 
and,  the  more  so,  as,  since  that  case,  there  have  been  the  two  cases  of 
Tenny  d.  Agar  v.  Agar,  12  East,  258,  and  Dansey  v.  Griffiths,  4  M.  ft 
Selw.  61,  in  this  court,  directly  the  other  way.  And,  if  the  case  of 
Porter  t^.  Bradley  be  supportable  at  all,  it  can  only  be  on  the  ground 
of  the  words  behind  him  being  introduced  after  the  words  leaving  no 
iuue  ;  and  which  distinction  is  observed  upon  by  Le  Blanc,  J.,  in  his 
judgment  in  Tenny  d.  Agar  v.  Agar.  And,  with  regard  to  Roe  d. 
Sheers  v.  Jeffery,  that  case,  if  supportable  at  all,  can  only  be  so  on  the 
ground  of  the  devise  over  being  of  life-estates.  In  Barlow  t;.  Salter, 
17  Yes.  488,  Sir  W.  Grant  says,  that,  in  Roe  d.  Sheers  v.  Jeffery,  the 
devise  over  was  only  of  life-estates,  and  on  that  ground  Lord  Kenyon 
compared  it  to  Pells  t^.  Brown,  Cro.  Jac.  590."  In  Doe  d.  Todd  v. 
Duesbury,  8  M.  ft  W.  514,t  the  devise  was  to  J.  D.  and  his  assigns 
during  his  natural  life,  and,  from  and  after  his  decease,  unto  all  and 
every  his  child  and  children :  if  only  one  child,  then  to  such  child,  his 

(a)  Thia  deeU ion  was  afterwards  oonfirmed  by  the  Bzohoqaer  Chamber :  see  Doe  d.  Blesard  «k 
nmptOD,  8  M.  A  O.  929  (B.  0.  L.  R.  toI.  42),  8  Seott»  N.  R.  774. 
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or  her  heirs,  executors,  administratorti,  or  assigns ;  bat,  if  more  such 
children,  then  equally  to  be  divided  amongst  them  share  and  share  alike, 
and  to  the  heirs,  executors,  administrators,  and  assigns  of  such  children 
respectiyely,  as  tenants  in  common,  and  not  as  joint-tenants :  but,  in 
case  the  said  T.  D.  should  happen  to  die  without  leaving  lawful  issue, 
then  to  R.  T.,  E.  D.,  and  M.  D.,  and  to  their  heirs,  executors,  adminis- 
♦7Q^i  ^^^^^^^9  ^^^  assigns,  as  tenants  in  common,  and  not  as  ^oint- 

^  tenants,  charged  with  the  payment  of  lOOOL  in  that  case  given 
and  bequeathed  to  E.  H.,  to  be  paid  to  her  at  the  end  of  twelve  months 
after  the  said  R.  T.,  E.  D.,  and  M.  D.,  their  heirs,  &c.,  should  come 
into  the  possession  of  the  same  premises.  At  the  time  of  the  testator's 
death,  T.  D.  and  several  of  his  children  were  living:  and  it  was  held, 
that  the  limitation  over  to  R.  T.,  E.  D.,  and  M.  D.,  did  not  operate  by 
way  of  executory  devise,  nor  vest  in  them  a  remainder  in  fee.  Rolfe, 
B.,  in  delivering  judgment,  there  says :  <<  The  present  case  is  clearly 
distinguishable  from  that  of  Doe  d.  Smith  v.  Webber,  1  B.  &  Aid.  713, 
on  which  the  plaintiff  placed  so  much  reliance ;  for,  there,  the  party  for 
whose  benefit,  or  for  the  benefit  of  whose  immediate  nommee,  the  charge 
was  to  take  effect,  was  herself  the  party  the  failure  of  whose  issue  was 
in  question,  and  the  court,  on  the  whole  context  of  the  will,  felt  itself 
warranted  in  concluding  that  the  charge,  which  certainly  was  not  to 
arise  till  after  the  failure  of  issue  in  question,  was  to  arise  (if  at  all) 
immediately  on  the  death  of  the  tenant  for  life ;  and  the  consequence 
necessarily  was,  that  the  failure  of  issue  contemplated  by  the  testator, 
was  a  failure  of  issue  at  the  death  of  the  tenant  for  life.  .As  to  the 
other  cases  cited  in  this  branch  of  the  argument,  Pells  v.  Brown,  Porter 
V.  Bradley,  Roe  d.  Sheers  v.  Jeffery,  and  some  others,  it  is  only  neces- 
sary to  say,  that,  whenever  the  words  <  die  without  leaving  issue'  have 
been  construed  to  mean  <  die  without  leaving  issue  living  at  the  deathj' 
the  courts  have  always  relied,  or  professed  to  rely,  on  some  other  ex- 
pressions or  circumstances  apparent  on  the  face  of  the  will,  and  have 
never  assumed  to  act  against  that  which  we  consider  to  be  a  long-esta- 
blished settled  rule  of  construction,  namely,  that,  in  wills  of  real  estates, 
those  words  refer  to  a  general  failure  of  issue  at  any  time,  however 
remote.  Whether  the  circumstances  on  which  the  courts  have  relied  as 
*7341  J^^^^fy^^S  ^  different  ^construction,  have  always  been  such  as  to 

-^  warrant  their  decision,  is  not  now  the  question.  It  is  enongh 
for  us  to  say  they  have  always  professed  to  rest  such  decisions  on  some 
additional  expressions  or  circumstances  not  to  be  found  in  the  will  now 
before  us."  In  Doe  d.  Simpson  v.  Simpson,  4  N.  C.  883,  6  Scott,  770, 
a  devise  of  copyhold  lands  (where  there  was  no  custom  to  entail)  to  J. 
S.  and  his  heirs,  but,  if  J.  S.  should  die  without  leaving  any  child  or 
children,  to  M.  B.  and  her  heirs, — was  held  to  pass  a  fee-simple  con- 
ditional to  J.  S.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court, 
there  says :  «^  The  argument  on  the  part  of  the  defendants  appears  to 
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stand  thus, — that  a  limitation  after  a  general  <  dying  without  issae' 
receives  a  different  construction,  according  to  the  subject-matter  of 
devise ;  that,  if  the  devise  be  of  real  eBtate^  the  words  above  mentioned 
are  construed  to  mean  a  general  failure  of  issue,  and  thereby  give  the 
first  taker  an  estate-tail,  and  the  devise  over  becomes  good  as  a  remain- 
der ;  but  that,  if  the  devise  be  of  lea%ehold$  or  personalty,  in  which  no 
estate-tail  can  properly  exist,  the  same  words  are  construed  to  mean  a 
< dying  without  issue  living  at  the  death  of  the  first  taker.'  And  it  is 
observed  that  this  distinction  is  so  well  established  that  Lord  Chancellor 
Macclesfield,  in  the  case  of  Forth  v.  Chapman,  interprets  these  very 
same  words,  in  the  same  will,  in  a  different  sense,  according  as  they 
were  applied  to  real  estate  or  personalty.  It  is  urged,  therefore,  that, 
as  the  first  taker  cannot  take  an  estate-tail  in  the  premises  devised,  by 
reason  of  the  tenure  of  the  property,  so  that  the  limitation  over  cannot 
be  good  by  way  of  remainder ;  so,  in  order  to  effectuate  the  manifest 
intention  of  the  testator,  the  failure  of  issue  must  be  restricted  *>  to  the 
dying  without  issue  living  at  the  death  of  the  first  takers,'  so  as  to 
make  the  limitation  over  good  by  way  of  executory  devise.  But,  ad- 
mitting  the  paeition  laid  down  by  the  defendant*  to  he  jtiet  when  applied 
to  the  *eaee  of  Uaeehold  or  pereonaUy,  we  can  see  no  reason  for  r^fjof 
holding  it  applicable  to  the  case  now  before  us," — ^because  the  ^ 
subject-matter  of  the  devise  was  real  estate.  These  authorities,  it  is 
submitted,  are  conclusive.  In  Wood  v.  Baron,  1  East,  259 — where, 
under  a  devise  to  A.  of  all  the  testator's  whole  estate  and  effects  real 
and  personal,  &c.,  «<  who  shall  hold  and  enjoy  the  same  as  a  place  of 
inheritance  to  her  and  her  children  or  her  issue  for  ever ;  and,  if  it 
should  so  happen  that  A.  should  die  leaving  no  child  or  children,  or  A.'s 
children  should  die  without  issue,"  then  over ;  A.  was  held  to  take  an 
estate-tail, — Lord  Kenyon,  professing  to  explain  Porter  v.  Bradley  and 
Roe  d.  Sheers  v.  Jeffery,  says :  <<  In  Porter  v.  Bradley,  the  words  were 
« leaving  no  issue  behind  him.'  In  Boe  t^.  Jeffery,  the  words  were  « in 
case  he  should  depart  and  leave  no  issue,'  and  the  limitation  over  was 
of  estates  for  lives  to  persons  then  in  esse.  These  circumstances  showed 
that  the  testators  in  the  respective  instances  meant  to  confine  the  limi- 
tations over  to  the  event  of  a  dying  without  issue  at  the  time  of  the 
death  of  the  first  taker."  In  Glover  v.  Monckton,  8  Bingh.  13  (E.  C. 
L.  B.  vol.  11),  10  J.  B.  Moore,  458  (E.  C.  L.  B.  vol.  17),  the  ground 
of  the  decision  probably  was,  that  the  devise  over  was  of  a  life-estate. 
Upon  the  whole  it  is  submitted  that  there  is  nothing  upon  the  face  of 
this  will  to  indicate  such  a  clear  intention  on  the  part  of  the  testator  to 
use  the  words  in  question  other  than  according  to  their  ordinary  techni- 
cal meaning,  as  to  justify  the  court  in  taking  this  case  out  of  the  general 
rule.  [Jkkvis,  C.  J.— In  Daintry  v.  Daintry,  6  T.  R.  807,  Lord  Ken- 
yon  expressly  adopts  the  rule  in  Forth  v.  Chapman :  he  says,— «  This 
is  precisely  like  the  case  of  Forth  v.  Chapman,  where  Lord  Macclesfield 
VOL.  XIV.— 62 
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relied  on  the  word  *  leaving,'  saying,  that,  where  used  in  the  limitation 
of  personal  property,  it  is  confined  to  « leaving  issue  at  the  time  of  the 
death.'  Therefore,  as  to  the  real  estate,  I  think  that  J.  Daintry  takes 
*7Q«i  *^  *e8tate-tail :  as  to  the  personalty,  he  takes  for  life,  and,  if  he 
•■  has  children,  he  takes  it  absolutely ;  if  he  leave  no  children,  then 
it  will  go  over  to  the  uncle  by  way  of  an  executory  devise."  But,  in 
Roe  d.  Sheers  v.  JeflFery,  7  T.  R,  589,  again,  he  qualifies  it.]  (a) 

Cowling,  in  reply. — It  is  admitted  that  the  rule  contended  for  on  the 
other  side,  is  a  technical  rule  of  construction ;  and  the  29th  section  of 
the  7  W.  4  &  1  Yict.  c.  26(6)  shows,  that,  in  the  opinion  of  the  legisla- 
ture, the  construction  which  the  courts  have  put  upon  the  words  «  die 
without  issue,"  or  "die  without  leaving  issue,"  or  " have  no  issue,"  is 
in  general  directly  contrary  to  the  intention  of  the  testator.  The  fair 
eonstruction  of  this  will,  is,  that  John  took  in  fee,  with  an  executory 
devise  over  to  William,  in  case  John  should  die  without  issue  (or  ehU- 
dteuj — it  is  immaterial  which),  living  at  his  death.  [Maxjlb,  J. — 
<<  Issue"  cannot  mean  «  children"  in  the  first  devises  to  John  and  Wil- 
liam ;  it  must  mean  « descendants."  Tou  say  it  has  the  same  range, 
*7^7i  ^^®^  y^^  come  to  the  last  proviso  ?]  The  ♦general  rule  is  not  de- 
^  nied ;  but  the  question  is,  what  is  the  meaning  of  the  testator,  as 
collected  from  the  whole  will  taken  together.  [Jbrvis,  C.  J. — I  observe 
that  my  Brother  Williams,  in  Cole  v.  Goble,  13  C.  B.  445,  455  (E.  C. 
L.  R.  vol.  76),(0)  speaking  of  Lord  Kenyon's  doubt  in  Porter  v.  Bradley 
as  to  the  soundness  of  the  decision  in  Forth  v.  Chapman,  says  that  it 
«  has  been  as  completely  stifled  as  anything  possibly  could  be."  And 
he  goes  on  to  say  that  <<  Lord  Ellenborough  said  that  Lord  Eenyon  him- 
self had  often  acted  upon  the  rule ;"  but  he  does  not  say  where.(d)]  In 
Walter  t^.  Drew,  1  Com.  Rep.  872,  and  all  the  other  cases  relied  on  in 
the  judgment  of  the  Court  of  Queen's  Bench  in  Doe  d.  Cadogan  v. 

(a)  And  aee  Weakley  d.  Knight  v.  Rngg,  7  T.  R.  322. 

(6)  Whieh  euMts  "That,  in  any  devise  or  beqaeet  of  real  or  peraonal  estate,  the  words  "die 
without  issue/'  or  **  die  withont  leaying  issue/'  or  "  have  no  issue,"  or  any  other  words  wbleh  may 
import  either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his  death, 
or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the 
lifetime  or  at  the  time  of  the  death  of  sneh  person,  and  not  an  indefinite  fhilure  of  h'ls  issa^ 
unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  of  suoh  person  baring  a  prisr 
estate  tail,  or  of  a  preceding  gift,  being,  without  any  implication  arising  from  sueh  words,  a 
limitation  of  an  estate  tail  to  suoh  person  or  issue,  or  otherwise :  Proridod  that  this  act  shall  not 
extend  to  cases  where  sueh  words  as  aforesaid  import  if  no  issue  described  in  a  preceding  pA 
shall  be  bom,  or  if  there  shall  be  no  issue  who  shall  lire  to  attain  the  age  or  otherwise  aoiww 
the  description  required  for  obtaining  a  Tested  estate  by  a  preceding  gift  to  such  issue." 

(e)  There,  the  devise  was  as  follows : — '*  I  give  and  bequeath  unto  my  grand-daughter  Vsiy 
Anne,  the  house  and  land,  with  all  the  rights  and  appurtenances  belong  thereto,  situate  at  R.^ 
and,  after  a  bequest  to  her  of  a  sum  of  2002.  due  on  a  bond,  the  testatrix  proceeded  as  foQowi,^ 
**  But,  in  the  event  of  the  said  Mary  Anne  dying  wUkoui  having  uny  lav/ul  itme,  it  is  my  will 
that  the  said  house  and  lands,  and  the  said  2002.,  do  revert  to  the  survivor  or  sur^-ivors  ef  my 
other  grand-daughters,  to  be  divided  between  Uiem  share  and  share  alike :"  and  it  was  hsM,^^ 
Maty  Anne  took  an  estate  tail  in  the  realty,  and  an  absolute  interest  in  the  2002. 
I  (if)  This  was  a  mistake  of  the  reporter.    The  learned  judge  was  alluding  to  what  was  add  by 

J  Lord  Eldon  in  Crooke  e.  De  Vandes,  9  Yes.  203,—"  I  had  heard  the  case  of  Forth  v.  Chapaaa 

J  dtad  for  yean,  aacf  rtpwudly  Igr  Itord  JTenyoa  kitMelf,  as  not  to  be  shaken." 
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Ewart,  there  was  nothing  except  the  particalar  expression  on  which  to 
found  the  decision.  [Maulb,  J. — If  the  original  devise  to  John  and 
his  heirs  means  such  heirs  as  are  issne  or  descendants  of  his  body,  and 
granting  that  leaving  means  at  the  time  of  his  death,  the  devise  over  is 
not  an  executory  devise,  because  the  former  estate  was  not  a  fee,  but 
an  estate-tail.]  The  first  devise  clearly  gave  John  a  fee,  with  an  execu- 
tory devise  over  upon  failure  of  his  issue  at  the  time  of  his  death. 

Jbbvis,  C.  J. — ^I  am  of  opinion  that  the  judgment  of  *the  i-^itqa 
Oourt  in  this  case  ought  to  be  for  the  defendants  ;  and  I  arrive  '- 
at  that  conclusion  because  I  think,  that,  under  the  will  in  question  the 
testator's  son  John  took  an  estate-tail,  and  not,  as  has  been  contended 
by  Mr.  Cowling^  an  estate  in  fee,  with  an  executory  devise  over  in  the 
event  of  his  dying  without  leaving  issue  at  his  death. 

The  will  deals  with  two  properties :  the  one, — consisting  of  both 
freehold  and  leasehold, — the  testator  gives  to  his  son  John,  his  heira 
and  assigns,  for  ever,  or  according  to  the  nature  or  tenure  thereof.  If 
it  had  stopped  there,  it  would  have  given  him  a  fee-simple.  But  the 
will  goes  on, — after  charging  the  property  so  devised  to  John  with  two 
sums  of  800{.  each  in  favour  of  the  testator's  daughters  Sarah  and  Mar- 
tha,— <«  provided  that,  in  case  of  th«  decease  of  my  said  son  John  with- 
out leaving  lawful  issue,  then  I  give  and  devise  the  same  estates  and 
tenements  and  hereditaments,  so  charged,  to  my  son  William,  to  hold 
the  same  to  him,  his  heirs  and  assigns,  for  ever,  or  according  to  the 
nature  or  tenure  thereof."  And  so  he  proceeds  in  like  manner  with 
the  second  property  which  he  gives  to  his  son  William,  with  a  similar 
proviso  in  favour  of  John,  in  the  event  of  William  dying  without  leaving 
lawful  issue,  and  likewise  charged  with  two  several  sums  of  8002.  each 
in  favour  of  his  daughters  Susan  and  Molly.  Then  he  concludes  with 
a  proviso,  *<  that,  in  case  of  the  decease  of  both  my  sons  John  and  Wil- 
liam without  leaving  lawful  iieue^  then  it  is  my  wUl  and  mind,  and  I  do 
hereby  give,  devise,  and  bequeath  my  real  and  leasehold  estates  here- 
inbefore given  and  devised  to  them  respectively,  to  my  said  daughter 
Molly,  the  wife  of  Edmund  Bamford,  to  hold  the  same  to  her,  her  heirs 
and  assigns,  for  ever,  or  according  to  the  nature  and  tenure  thereof." 

It  is  admitted  by  Mr.  Cowling  that  the  devises  to  John  and  William, 
followed  by  the  proviso  giving  the  remainder  to  Molly  in  the  event  of 
both  John  and  *  William  dying  without  leaving  lawful  issue,  r^ciTOQ 
would,  prim&  facie,  give  them  an  estate-tail.  But  it  is  said,  that,  ^ 
although  that  is  the  legal  technical  import  of  the  words  used,  yet  the 
context  shows  that  they  were  not  used  by  the  testator  in  that  sense. 
It  was  not  denied  by  Mr.  MeUish^  on  the  part  of  the  defendants,  that 
the  court  will,  in  order  to  effectuate  a  clear  intention  of  the  testator, 
give  words  a  construction  different  from  their  ordinary  prima  facie  . 

meaning :  but  I  think  he  has  effectually  answered  the  arguments  of  I 

Mr.  Cowling.    The  expressions  relied  on  by  Mr.  Cowling  to  support  ! 
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his  view,  are  found  in  that  part  of  the  will  which  relates  to  personalty. 
But  it  is  notorious,  as  a  rule  of  construction,  that  the  words,  «<  dying 
without  leaving  issue,"  have  a  different  meaning  as  applied  to  real  and 
to  personal  property:  it  is  well  settled,  that,  as  to  the  former,  they 
mean  an  indefinite  failure  of  issue,  that  is,  a  failure  of  issue  at  any 
time :  and,  as  to  the  latter,  a  failure  of  issue  at  the  time  of  the  death. 
We  are,  in  truth,  asked  to  infer,  that,  because  the  testator,  or  the  gen- 
tleman who  drew  the  will,  knew  the  meaning  of  these  words  as  applied 
to  personalty,  therefore  he  was  ignorant  of  their  meaning  as  to  realty. 
It  seems  to  me  that  we  are  bound  by  the  technical  rule  of  construction, 
and  that  there  is  nothing  in  this  will  to  indicate  such  a  clear  intention 
as  to  justify  us  in  departing  from  it.  For  these  reasons,  I  think  the 
defendants  are  entitled  to  judgment. 

Maulb,  J. — I  am  of  the  same  opinion.  The  will  seems  to  have  been 
drawn  by  a  person  not  unacquainted  with  the  difference  in  the  rule  of  con- 
struction as  regards  real  and  personal  property.  The  first  devise  is  of 
the  Benthouse  and  Gatehouse  estates,  and  of  certain  leaseholds,  to  John, 
M  his  heirs  and  assigns,  for  ever,  or  according  to  the  nature  or  tenure 
thereof:"  that  is,  for  an  estate  of  inheritance,  or  for  an  absolute  inter- 
♦71A1  ^^'  ^according  as  the  natui;e  and  description  of  the  property 
-*  admit :  the  testator  then  provides,  that,  in  case  of  the  decease 
of  his  son  John  toithaut  leaving  lawful  issucj  he  gave  the  same  estates  to 
William,  to  hold  to  him,  his  heirs  and  assigns,  for  ever,  or  according  to 
the  nature  and  tenure  thereof.  He  then  gives  to  William  certain  other 
property,  also  consisting  of  freehold  and  leaseholds,  to  hold  to  him,  his 
heirs  and  assigns,  for  ever,  or  according  to  the  nature  and  tenure  there- 
of:  and  he  makes  similar  provisions  for  the  going  over  to  John  of  the 
estates  devised  to  William,  in  the  event  of  William  dying  without  leav- 
ing lawful  issue.  It  was  at  first  insisted,  on  the  part  of  the  plaintiff, 
that  <« lawful  issue"  there  meant  << children"  only:  afterwards,  it  was 
suggested  that  it  might  mean  «<any  descendants."  But,  in  truth,  the 
two  devises  are  not  difficult  of  interpretation,  and  do  not  require  any 
stretch  of  construction.  Upon  the  established  rule  of  construction, 
they  can  only  give  to  John  and  to  William  estates-tail  in  the  freeholds 
devised  to  them  respectively.  The  words  « to  him,  his  heirs  and  assigns, 
for  ever,  or  according  to  the  nature  and  tenure  thereof,"  contemplate 
two  classes, — ^heirs  general,  and  heirs  of  the  body.  I  think  it  is  abund- 
antly clear  that  the  testator  here  meant  heirs  of  the  body,  and  not  heirs 
general ;  and  that  makes  an  estate-tail.  According  to  the  established 
rules  of  construction,  therefore,  I  think  the  devise  to  John  gave  him  an 
estate-tail  in  the  Benthouse  and  Gatehouse  estates,  with  remainder  to 
William ;  and  that,  in  like  manner,  the  devise  to  William  of  the  other 
estate,  gave  him  an  estate-tail,  with  remainder  to  John.  Then  comes  the 
proviso  upon  which  the  question  more  immediately  turns,  and  which 
was  meant  to  provide  for  the  event  of  John  and  William  both  dying 
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withoat  leaving  lawful  issae, — «  Provided  further,  that,  in  case  of  the 
decease  of  both  mj  sons  John  and  William  without  leaving  lawful  issue, 
then  it  is  my  will  and  mind,  and  I  do  hereby  give,  ^devise,  and  r^r^j^i 
bequeath  my  real  and  leasehold  estates  hereinbefore  given  and  ^ 
devised  to  them  respectively,  to  my  said  daughter  Molly,  the  wife  of 
Edmund  Bamford,  to  hold  the  same  to  her,  her  heirs  and  assigns,  for 
dver,  or  aeeording  to  the  nature  and  tenure  tAereof, "-^thus  in  the  same 
way  noting  the  different  kinds  of  succession  of  the  different  sets  of 
property.  The  words  there,  « dying  without  leaving  lawful  issue," 
ought,  I  think,  to  be  intended  to  give  the  same  estate  to  Molly  in  the 
event  of  both  dying  without  issue,  as  was  given  by  the  same  words  in 
the  former  devises,  in  the  event  of  one  only  dying  without  issue.  It  is 
said,  that,  though  the  original  devise  would  have  given  an  estate-tail,  if  it 
had  stood  alone,  yet  a  different  construction  is  to  be  put  upon  it  by  reason 
of  the  use  of  the  same  expressions  as  applied  to  the  personalty.  It  has 
long  been  established  that  the  words  «<  dying  without  leaving  lawful  issue," 
in  a  devise  of  real  estate,  mean  an  indefinite  failure  of  issue,  but,  in  the 
case  of  a  bequest  of  leaseholds,  or  personalty,  a  dying  without  leaving 
issue  living  at  the  death  of  the  first  taker.  The  reason  for  this  distinc- 
tion is  well  expounded  by  Tindal,  C.  J.,  in  Doe  d.  Simpson  v.  Simpson, 
4  N.  G.  333,  5  Scott,  770, — « that,  in  the  case  of  property  descendible 
to  heirs,  the  words  of  the  devise,  by  restricting  the  general  sense  of 
the  word  « hours,'  amount  to  the  limitation  of  an  estate  <to  the  devbee, 
and  the  heirs  of  his  body,'  which  limitation,  in  cases  where  the  statute 
de  donis  does  not  apply,  conveys  a  fee  conditional,  and,  when  that 
statute  does  apply,  conveys  an  estate-tail ;  that  the  estate  so  limited 
descends  in  either  case  to  the  heirs  special  of  the  first  taker,  subject,  in 
the  former,  to  be  defeated  by  the  birth  of  issue,  and,  in  the  latter,  by  a 
common  recovery,— that  is,  subject  to  consequences  which  necessarily 
belong  to  the  nature  of  such  estates  respectively."  The  testator  here 
seems  to  have  been  aware  of  the  different  rules  of  construction  as  ap- 
plied to  *the  different  species  of  property.  I  think  there  is  no-  1-4,17 49 
thing  in  those  parts  of  the  will  which  are  relied  on  by  Mr.  Cow-  ^ 
ling  J  to  contravene  the  clear  intent  of  the  testator,  as  expressed  in  the 
original  devises,  viz.  to  confer  an  estate-tail  upon  the  two  sons;  and  then 
the  remainder  in  tail  which  is  implied  is  cut  down  by  the  disentailing 
deed  of  the  7th  and  8th  of  November,  1840.  Construing  it  by  the 
strict  and  well-established  rule,  the  will  gives  John  and  William  an  estate- 
tail  ;  and  if  so,  the  defendants,  who  claim  under  John,  the  survivor,  are 
entitled  to  judgment. 

Cresswbll,  J. — I  am  of  the  same  opinion.  The  first  devise  is,  to 
the  testator's  son  John,  his  heirs  and  assigns,  for  ever,  or  according  to 
^he  nature  or  tenure  thereof.  That,  of  course,  if  it  stood  alone,  would 
give  him  the  fee.  But  it  is  followed  by  a  proviso,  that,  in  case  of  the 
decease  of  John  <<  without  leaving  lawful  issue,"  the  estate  shall  go  to 
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William,  <<  his  heirs  and  assigns,  for  ever,  or  according  to  the  nature  or 
tenure  thereof. "  The  words,  <<  dying  without  issue"  sometimes  have  the 
effect  of  enlarging  the  previous  estate,  as  in  Doe  d.  Todd  v,  Dnesbury, 
8  M.  &  W.  514,t  and  sometimes,  as,  where  the  estate  is  to  go  over  on 
failure  of  issue  of  the  first  taker,  of  cutting  down  the  interest  to  an 
estate-tail ;  and  that  wholly  irrespective  of  the  effect  to  be  given  to  the 
word  « leaving."  It  was  formerly  contended  in  many  cases  that  the 
words  "  dying  without  leaving  issue,"  must  be  intended  to  mean  without 
leaving  issue  living  at  the  death  of  the  first  taker,  and  consequently 
that  the  executory  devise  over  was  good.  But  Doe  d.  Cadogan  v, 
Ewart,  Doe  d.  Todd  v.  Duesbury,  and  other  cases,  have  since  decided 
that  the  word  « leaving"  has  not  that  specific  effect.  The  devise  to  the 
testator's  son  William  is  in  precisely  the  same  terms  as  the  devise  to 
John.  Then  comes  the  proviso,  in  similar  terms,  giving  the  estates  over 
♦711)1  ^^  ^^^  ^daughter  Molly  in  case  of  the  death  of  both  the  sons 
^  «  without  leaving  lawfcd  issue."  It  is  clear  upon  the  authorities, 
that  this  created  an  estate-tail ;  and  then  the  disentailing  deed  of  No- 
vember, 1840,  put  an  end  to  all  the  plaintiff's  claim.  Reference  has 
been  made  to  various  other  parts  of  the  will,  to  limit  the  time  when 
the  failure  of  issue  was  to  operate ;  but  all  that,  I  think,  is  satisfactorily 
answered  by  Mr.  Melli$h:  the  expressions  relied  on  are  used,  and  cor- 
rectly used,  as  applicable  to  personalty  only ;  and  there  is  no  reason 
why  we  should  assume  that  the  testator  did  not  equally  know  the  legal 
construction  of  the  same  words  as  applied  to  real  property.  For  these 
reasons,  I  concur  with  my  Lord  and  my  Brother  Maule  in  thinking  that 
the  defendants  are  entitled  to  the  judgment  of  the  court  upon  this 
special  verdict.  Judgment  for  the  defendnts. 

Th«  doeirine  that  the  wordi  "without  leaTing  ton  «.  Griffith,  1  Har.  A  Qill,  111 ;  Morebouo 

iiane"  shall  be  conetnied  an  indeflaite  failure  of  «.  Cotheal,  1  New  Jereey,  4S0.    The  caee  of 

iBsae,  and  create  an  estate  tail  in  the  first  taker,  Hoxton  «.  Areher,  S  Gill  A  Johns.  199,  was  a 

hfti  been  generally  adopted  in  the  American  mixed  devise  of  real  and  personal  estate^  and 

eoarts;  and  the  distinction  between  real  and  it  was  held  to  vest  an  estate  tail.    See  also 

personal  estate  also  recognised :  LUlibridge  «•  Jiggetts  v.  Daris,  1  Leigh,  368;  Nowlin  c.  Win- 

AdM,  1  Mason,  235 ;  Ide  e.  Ide,  5  Mass.  600 ;  firee,  8  Orattan,  840 ;  Hay  «.  Hay,  3  lUchardaoB 

Molfott  V.  Strong,  10  Johns.  12 ;  Dallam  «.  Dal-  Eq.  Rep.  884. 

lam,  7  Har.  A  Johns.  220 ;  Parker  «.  Parker,  5  There  are  a  few  cases,  howerer,  which  have 

Meto.  134 ;  Sichelberger  «.  Bamits,  9  Watto,  repudiated  the  English  rule :  Holms  «.  WO- 

447:  Waples  e.  Harman,  1  Harring.  228;  Bnr-  liams,  I  Rool»  832;  Moore  «.  Moore,  12  B. 

netl «.  Denniston,  6  Johns.  Ch.  Rep.  86 ;  Kew-  Monroe,  061. 


THE  ECCLESIASTICAL  COMMISSIONERS  FOR  ENGLAIO)  v. 
THE  LONDON  AND  SOUTH-WESTERN  RAILWAY  COM- 
PANY. 

The  lord  of  a  manor,  entitled  by  enstom  to  fines  on  surrender  and  admittance  to  eopyholdfs  li  aot 
entitled  to  the  payment  of  any  line  upon  the  exeention  of  a  conveyance  by  a  copyholder  to  a 
railway  company  nndtr  the  96th  seetton  of  the  Lands  Clanset  Consolidation  Act,  8  A  9  l^et. 
0. 18,  or  upon  the  enrolment  of  such  lonTayBaM ;  nor  to  any  oompensation  (under  i.  90)  Her 
the  loss  thareot 
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Thb  following  case  was  stated  for  the  opinion  of  the  court,  pursuant 
to  the  Common  Law  Procedure  act,  1852,  15  &  16  Vict.  c.  75,  s.  49 : — 

The  plaintiffs  are  lords  of  the  manor  of  Sutton  Court,  in  the  county  of 
Middlesex,  formerly  annexed  to  and  forming  part  of  the  separate  estate 
of  the  Deanery  of  the  cathedral  church  of  St.  Paul,  London,  and  the 
defendants,  under  the  provisions  of  the  Windsor,  Staines,  and  South- 
western Railway  Act  (No.  1),  1847,  prior  to  the  *13th  of  July,  r^PTAA 
1852,  became  the  purchasers  of  the  undertaking  by  the  said  act  *- 
authorized ;  and  the  same  was  thereupoui  and  is  now,  legally  vested  in 
the  said  company  accordingly. 

On  the  13th  of  July,  1852,  a  deed  was  duly  executed  by  the  parties, 
of  which  the  following  is  a  copy : — 

'^  This  indenture,  made  the  18th  day  of  July,  1852,  between  John  Luke 
Wetten,  of,  &c.,  of  the  one  part,  and  The  London  and  South- Western 
Railway  Company,  incorporated  by  act  of  parliament,  of  the  other  part : 
Whereas,  under  and  by  virtue  of  the  last  will  and  testament  of  Luke 
Wetten,  deceased,  dated  the  17th  of  September,  1806,  the  said  John 
Luke  Wetten  is  seised  or  possessed  for  an  estate  for  his  life  of  and  in  the 
copyhold  messuages  or  dwelling-houses,  lands,  and  premises,  lately  belong- 
ing to  the  said  Luke  Wetten,  deceased,  situate  and  being  in  the  parishes 
of  Chbwick  and  Ealing,  in  the  said  county  of  Middlesex,  comprising 
therein  the  pieces  of  land  hereinafter  described,  and  intended  to  be  here- 
by conveyed,  being  copyhold  of  the  manors  of  Sutton  Court  and  Ealing, 
in  the  said  county  of  Middlesex :  And  whereas,  by  virtue  of  the  Windsor, 
Staines,  and  South- Western  Railway  Act  (No.  1),  1847, — ^in  which  waa 
incorporated  the  Lands  Clauses  Consolidated  Act,  1845,  8  &  9  Vict.  c. 
18, — the  Windsor,  Staines,  and  South- Western  (Richmond  to  Windsor) 
Railway  Company  were  authorized  to  make  and  maintain  the  Windsor, 
Staines,  and  South-Westem  (Richmond  to  Windsor)  Railway,  as  therein 
mentioned :  And  whereas  the  pieces  of  land  and  hereditaments  herein- 
after described,  and  intended  to  be  hereby  conveyed,  having  been  required 
by  the  said  Windsor,  Staines,  and  South- Western  (Richmond  to  Windsor) 
Railway  Company,  for  the  purposes  of  their  said  railway,  the  last-men- 
tioned railway  company  contracted  with  the  said  John  Luke  Wetten, 
who  as  such  tenant  for  life  as  aforesaid  was  enabled  by  the  said  acts 
*of  parliament,  or  one  of  them,  to  seize  the  said  pieces  of  land  r^ci^^r 
and  hereditaments  hereinafter  described,  for  the  absolute  pur-  ^ 
chase  thereof  in  fee-simple  in  possession,  according  to  the  custom  of  the 
manors  of  which  the  same  pieces  of  land  are  respectively  holden,  free 
from  encumbrances,  at  the  sum  of  2502. ;  and  the  said  John  Luke  Wetten 
agreed  to  accept  from  the  said  last-mentioned  railway  company  the 
further  sum  of  10002.  as  compensation  for  the  severance  of  the  entirety 
of  the  said  copyhold  premises  by  the  said  pieces  of  land  so  taken  by  the 
said  railway  company,  and  for  residential  injury,  and  for  all  other  per- 
manent damages  or  injory,  and  also  for  the  rights  given  to  the  said 
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company  by  the  3d  section  of  the  said  contract:  And  whereas,  in 
further  compliance  with  the  directions  of  the  said  Lands  Clauses  Con- 
solidation Act,  1845,  the  said  last-mentioned  company,  on  the  14th  of 
NoTember,  1849,  paid  the  sum  of  2502.  (being  sach  purchase  or  con- 
sideration money  as  aforesaid),  and  the  sum  of  10002.  (being  such  com- 
pensation money  as  aforesaid)  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Accountant-General  of  the  Court  of  Chancery, 
to  his  account  there  "Ex  parte  The  Windsor,  Staines,  and  Soodi- 
Western  (Richmond  to  Windsor)  Railway  Company,  in  the  matter  of 
The  Windsor,  Staines,  and  South-Westem  Railway  Act  (No.  1),  1847," 
as  appears  by  the  receipt  in  writing,  dated  the  said  14th  of  NoTember, 
1849,  of  the  cashier  of  the  said  bank :  And  whereas,  pursuant  to  the 
proTisions  for  that  purpose  contained  in  the  said  Windsor,  Staines,  and 
South-Westem  (Richmond  to  Windsor)  Railway  Act  (No.  1),  1847,  the 
said  Windsor,  Staines,  and  South-Westem  (Richmond  to  Windsor) 
Railway,  and  the  benefit  of  all  agreements  and  proceedings  whatsoever 
entered  into  or  taken  by  the  said  Windsor,  Staines,  and  South-Westem 
*7df{l  (^'^^°^<^^^  ^^  Windsor)  Railway  Company,  for  the  purchase  or 
^  '^'acquisition  of  any  lands,  tenements,  and  hereditaments,  and  all 
rights,  powers,  and  privileges  by  the  said  last-mentioned  act  conferred 
upon  or  vested  in  or  otherwise  belonging  to  the  said  last-named  com- 
pany, have  been  duly  transferred  to,  and  are  now  legally  vested  in, 
the  said  London  and  South- Western  Railway  Company :    Now,  this 
indenture  witnesseth,  that,  in  consideration  of  the  said  sum  of  2502. 
paid  by  the  said  Windsor,  Staines,  and  South-Westem  (Richmond  to 
Windsor)  Railway  Company  into  the  Bank  of  England  as  hereinbefore 
is  mentioned,  which  sum  the  said  John  Luke  Wetten  doth  hereby 
acknowledge  to  have  been  so  paid,  and  doth  admit  it  to  be  in  full  for  the 
absolute  purchase  of  the  fee-simple  and  inheritance  in  possession  of  and 
in  the  hereditaments  and  premises  intended  to  be  hereby  conveyed,  and 
also  in  consideration  of  the  premises,  and  of  &s>  to  the  said  John  Luke 
Wetten  now  paid  by  the  said  London  and  South- Western  Railway  Com- 
pany, the  receipt  whereof  is  hereby  acknowledged,  He,  the  said  John 
Luke  Wetten,  as  well  in  respect  of  his  estate  and  interest  in  the  premises, 
as  in  execution  of  the  powers  for  this  purpose  given  by  the  Lands 
Clauses  Consolidation  Act,  1845,  doth  hereby  grant  and  convey  unto 
the  said  London  and  South-Western  Railway  Company,  and  their  sve- 
cessors.  All  that  piece  of  copyhold  land,  containing  one  acre,  one  rood, 
and  twelve  perches  (be  the  same  more  or  less),  situate,  lying,  and  being 
in  the  said  parish  of  Chiswick,  and  within  and  parcel  of  the  manor  of 
Sutton  Court,  in  the  said  county  of  Middlesex,  being  part  of  a  certain 
larger  piece  or  parcel  of  land  distinguished  in  that  part  of  the  mtp  or 
plan  of  the  said  Windsor,  Staines,  and  South-Western  (Richmond  to 
Windsor)  Railway  deposited  in  the  office  of  the  clerk  of  the  peace  for 
the  said  county  of  Middlesex,  which  relates  to  the  said  parish  of  Chis- 
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wick,  bj  the  number  56  a;  and  also  all  that  piece  of  copyhold  land, 
vontaining  fourteen  perches  (be  the  same  more  or  less),  situate,  rn^^A^ 
*ljing,  and  being  in  the  said  parish  of  Baling,  and  within  and  ^ 
parcel  of  the  manor  of  Ealing,  otherwise  Zealing,  in  the  said  county  of 
Middlesex,  being  part  of  certidn  larger  pieces  or  parcels  of  land  and 
hereditaments  distingaished  in  that  part  of  the  said  map  or  plan  of  the 
said  railway  which  relates  to  the  said  parish  of  Ealing  by  the  numbers 
1  and  2,  and  which  said  two  several  pieces  of  land  and  hereditaments 
intended  to  be  hereby  grafted  and  conveyed  adjoin  each  other,  and 
contain  together  one  acre,  one  rood,  and  twenty-six  perches,  or  there- 
abouts, and  are  more  particularly  delineated  and  described  in  the  plan 
thereof  drawn  in  the  margin  of  these  presents,  and  therein  coloured  red. 
Together  with  all  ways,  rights,  and  appurtenances  whatsoever  to  the 
said  pieces  of  land  and  hereditaments  hereby  conveyed,  or  intended  so 
to  be,  respectively  belonging  or  appertaining;  And  all  the  estate,  right, 
title,  and  interest  of  the  said  John  Luke  Wetten,  or  which  he  is  by  the 
Lands  Clauses  Consolidation  Act,  1845,  empowered  to  convey  in,  to, 
and  upon  the  same  lands  and  hereditaments,  To  hold  the  premises  unto 
the  said  London  and  South- Western  Railway  Company,  their  successors 
and  assigns,  for  ever,  according  to  the  true  intent  and  meaning  of  the 
said  acts  of  parliament:  And  it  is  hereby  declared  that  these  presents 
are  intended  to  operate  and  take  effect,  not  only  as  a  grant  and  release 
by  the  said  John  Luke  Wetten  in  respect  of  his  estate  and  interest  in 
the  said  several  pieces  of  land  and  hereditaments  intended  to  be  hereby 
conveyed  and  assured,  but  also  as  a  conveyance  of  the  same  pieces  of 
land  and  hereditaments  made  as  near  to  the  form  in  Schedule  A.  to  the 
Lands  Glauses  Consolidation  Act,  1845,  as  the  circumstances  of  the 
Cfise  will  admit :  And  the  said  John  Luke  Wetten,  for  himself,  his  heirs, 
executors,  and  assigns,  doth  hereby  covenant  with  the  said  London  and 
South- Western  Railway  Company,  that,  immediately  before  the  execu- 
tion of  these  ""presents,  the  said  pieces  or  parcels  of  land  and  r^^Ac* 
hereditaments  hereby  conveyed,  or  intended  so  to  be,  were,  and,  ^ 
by  virtue  of  the  hereinbefore-recited  will  of  the  said  Luke  Wetten, 
deceased,  stood  limited  or  settled  to  the  use  of  him  the  said  John  Luke 
Wetten  and  the  heirs  of  his  body,  and  to,  upon,  or  for  no  other  antece- 
dent use  or  trust  whatsoever ;  and  that,  notwithstanding  any  act,  deed, 
or  thing  whatsoever  by  him  the  said  John  Luke  Wetten,  or  any  person 
lawfully  or  equitably  claiming  from,  through,  under,  or  in  trust  for  him, 
or  by,  through,  or  under  the  said  Luke  Wetten,  deceased,  made,  done, 
or  knowingly  permitted  or  suffered  to  the  contrary,  the  said  London 
and  South-Western  Railway  Company,  their  successors  and  assigns, 
shall  or  lawfully  may  peaceably  enter  upon  and  hold  and  enjoy  the  said 
pieces  or  parcels  of  land  and  hereditaments  intended  to  be  hereby  con- 
veyed, with  their  appurtenances,  free  from  all  adverse  estates,  rights, 
titles,  claims,  and  demands,  whatsoever;  and  that  the  said  John  Luke 
VOL.  XIV.— 68  2  T  2 
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Wetten,  and  every  person  haying  or  claiming  an j  estate,  right,  title,  or 
interest  in,  to,  or  oat  of  the  said  piece  of  land  and  hereditaments,  or 
an  J  part  thereof,  from,  through,  under,  or  in  trust  for  him,  or  through 
or.  under  the  said  Luke  Wetten,  deceased,  shall  and  will,  upon  the 
request  and  at  the  expense  of  the  said  London  and  South- Western 
Railway  Company,  their  successors  and  assigns,  make,  do,  and  execute, 
or  cause  to  be  made,  done,  and  executed,  all  such  further  or  other  acts, 
deeds,  conveyances,  or  assurances,  for  further,  better,  or  more  satisfac- 
torily conveying  or  assuring  the  said  pieces^of  land  and  hereditaments 
hereby  conveyed,  or  intended  so  to  be,  with  the  appurtenances,  unto  the 
said  London  and  South- Western  Railway  Company,  their  successors 
and  assigns,  for  ever,  in  manner  aforesaid,  and  according  to  the  true 
intent  and  meaning  of  these  presents,  as  by  thesaid London  and  South- 
Western  Railway  Company,  their  successors  and  assigns,  as  their  counsel 
in  the  law,  shall  be  reasonably  required.  In  witness,  &c." 
*74>dl  *^^®  Baid  indenture  was  duly  executed  and  delivered  by  the 
-'  said  John  Luke  Wetten  on  the  said  ISth  of  July,  1852,  at  which 
date  the  said  John  Luke  Wetten  was  the  tenant  by  copy,  duly  ad- 
mitted, of  the  said  hereditaments,  as  for  an  estate  for  his  life,  accordiog 
to  the  custom  of  the  said  manor. 

The  said  indenture  was  entered  on  thd  rolls  of  the  said  manor  of 
Sutton  Court  on  the  application  of  the  said  London  and  South- Western 
Railway  Company,  in  or  about  the  month  of  February,  1853. 

By  the  custom  of  the  manor  of  Sutton  Court,  the  lord  is  entitled  to 
a  fine  equal  in  amount  to  two  years'  improved  value,  upon  every  alie- 
nation by  surrender  and  admittance. 

By  the  custom  of  the  same  manor,  the  lord  is  entitled  to  seise 
quousque  in  the  hands  of  the  lord,  if  the  surrenderee  make  default  in 
being  admitted  when  and  so  soon  as  proclamations  shall  have  been  duly 
made  at  three  successive  courts. 

In  accordance  with  the  provision  contained  in  the  96th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  incorporated  in  the  defendants' 
act,  the  London  and  South- Western  Railway  Company  have  applied  to 
the  plaintiffs  to  enfranchise  the  hereditaments  so  granted  and  conreyed 
to  them  as  aforesaid,  and  the  plaintiffs  are  willing  to  enfranchise  the  said 
hereditaments,  upon  being  paid  such  amount  as  they  shall  be  entitled 
to  under  the  provisions  of  the  said  last-mentioned  statute  in  that  behalf. 

The  following  are  the  sections  of  the  Lands  Clauses  Consolidation 
Act,  1845,  bearing  upon  the  question  at  issue : — 

Section  95.  <(  Every  conveyance  to  the  promoters  of  the  modertak- 
ing,'  of  any  lands  which  shall  be  of  copyhold  or  customary  tenure,  or 
of  the  nature  thereof,  shall  be  entered  on  the  rolls  of  the  manor  of  which 
i^nrfn  ^^®  BtLUke  *sball  be  held  or  parcel;  and,  on  payment  to  the  atew- 
-^  ard  of  such  manor  of  such  fees  as  would  be  due  to  him  on  the 
surrender  of  the  same  lands  to  the  use  of  a  pnrohaeer  thereof,  he  ahaS 
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make  such  enrolment;  and  every  such  conyejance,  when  so  enrolled, 
shall  have  the  like  effect  in  respect  of  such  copjhold  or  cnstomary 
lands,  as  if  the  same  bad  been  of  freehold  tenure,  nevertheless,  until 
sneh  lands  shall  have  been  enfranchised  bj  virtue  of  the  powers  here- 
inafter contained,  thej  shall  be  continued  subject  tOv  the  same  fines, 
heriots,  and  services  as  were  theretofore  payable  and  of  right  accus- 
tomed." 

Section  96.  « Within  three  months  after  the  enrolment  of  the  con- 
veyance of  any  such  copyhold  or  customary  lands,  or  within  one  month 
after  the  promoters  of  the  undertaking  shall  enter  upon  and  make  use 
of  the  same  for  the  purposes  of  the  works,  whichever  shall  first  happen, 
or,  if  more  than  one  parcel  of  such  lands  holden  of  the  same  manor  shall 
have  been  taken  by  them,  then  within  one  month  after  the  last  of  such 
parcels  shall  have  been  so  taken  or  entered  upon  by  them,  the  promo- 
ters of  the  undertsiking  shall  procure  the  whole  of  the  lands  holden  of 
such  manor  so  taken  by  them,  to  be  enfranchised,  and  for  that  purpose 
shall  apply  to  the  lord  of  the  manor  whereof  such  lands  are  holden  to 
enfranchise  the  same,  and  shall  pay  to  him  such  compensation  in  respect 
thereof  aa  shall  be  agreed  upon  between  them  and  him ;  and,  if  the 
parties  fail  to  agree  respecting  the  amount  of  the  compensation  to  be 
paid  for  such  enfranchisement,  the  same  shall  be  determined  as  in  other 
eases  of  disputed  compensation;  and,  in  estimating  such  compensation, 
the  loss  in  respect  of  the  fines,  heriots,  and  other  services  payable  on 
death,  descent,  or  alienation,  or  any  other  matters,  which  would  be  lost 
by  the  vesting  of  such  copyhold  or  Customary  lands  in  the  promoters 
of  the  undertaking,  or  by  the  enfranchisement  of  the  same,  shall  be 
allowed  for." 

^Section  97.  «IJpon  payment  or  tender  of  the  compensation  r:^!^^^ 
80  agreed  upon  or  determined,  or  on  deposit  thereof  in  the  Bank  ^ 
in  any  of  the  cases  hereinbefore  in  that  behalf  provided,  the  lord  of  the 
manor  whereof  such  copyhold  or  customary  lands  shall  be  holden  shall 
enfiranchise  such  latids,  and  the  lands  so  enfranchised  shall  for  ever 
thereafter  be  held  in  free  and  common  socage ;  and,  in  default  of  such 
enfranchisement  by  the  lord  of  the  manor,  or  if  he  fail  to  adduce  a  good 
title  thereto  to  the  satisfacti<m  of  the  promoters  of  the  undertaking,  it 
shall  be  lawful  for  them,  if  they  think  fit,  to  execute  a  deed-poll,  duly 
stamped,  in  the  manner  hereinbefore  provided  in  the  case  of  the  pur^ 
chase  of  lands  by  theih ;  and  thereupon  the  lands  in  respect  of  the  en- 
firanchisement  whereof  such  compensation  shall  have  been  deposited  at 
aforesaid,  shall  be  deemed  to  be  enfranchised,  and  shall  be  for  ever 
thereafter  held  in  free  and  common  socage." 

It  has  been  agreed  between  the  parties,  that,  if  the  plaintiffs  are  en- 
titled to  claim  a  fine  as  upon  admittance,  upon  the  execution  of  the 
eonveyance  by  the  copyhold  tenant,  pursuant  to  the  said  95th  section, 
and  the  said  enrolment  of  the  sud  conveyance,  or  if,  in  estimatmg  th<^ 


751      ECCLESIASTICAL  COM.  v.  BAILWAY  CO.    E.  T.  1854. 


amount  of  compensation  to  be  paid  for  each  enfranchiaement,  the  plain- 
tiffs are  entitled  by  law  to  claim  in  respect  of  the  fine  to  whidi  tbej 
would  have  been  entitled  if  the  estate  in  question  had  become  vested  in 
the  said  company  by  surrender  and  admittance  according  to  the  custom 
of  the  manor,  ii)6tead  of  the  said  statutable  conveyance,  then,  in  either 
of  the  said  cases,  the  sum  which  the  plaintiffs  are  entitled  to  receive  for 
such  compensation  is  8112. :  but,  if,  in  estimating  the  said  compensa- 
tion, the  plaintiffs  are  not  entitled  to  make  any  claim  in  respeet  of  the 
said  fine,  the  plaintiffs  are  to  receive  the  sum  of  2592.,  and  no  more. 
And  it  is  hereby  further  agreed,  that  each  party  shall,  in  either  event, 
pay  their  own  costs. 

*7t\^l  *'^^^  questions  on  which  the  opinion  of  the  court  is  desired, 
-'  are, — first,  whether  the  plaintifb  are  entitled  to  the  payment  of 
any  fine,  either  upon  execution  of  the  said  conveyance  by  the  copyholds 
under  the  provisions  of  the  said  95th  section,  or  upon  enrolment  of 
the  conveyance, — secondly,  whether,  in  estimating  the  said  compenss* 
tion,  the  plaintiffs  are  entitled  to  claim  from  the  defendants  in  respeet 
of  the  said  fine  in  manner  before  mentioned* 

Hugh  J7tU,  for  the  plaintiffs. — The  plaintiffs  are  entitled  to  recover 
the  value  of  this  fine  in  one  way  or  the  other.  The  95th  section  of  the 
Lands  Glauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  enacts  that  «  eveiy 
conveyance  to  the  promoters  of  the  undertaking,  of  any  lands  which 
shall  be  of  copyhold  or  customary  tenure,  or  of  the  nature  thereof,  shall 
be  entered  on  the  rolls  of  the  manor  of  which  the  same  shall  be  held 
or  parcel ;  and,  on  payment  of  the  steward  of  such  manor  of  such  fees  as 
would  be  due  to  him  on  the  surrender  of  the  same  lands  to  the  use  of  a  par- 
chaser  thereof,  he  shall  make  such  enrolment ;  and  every  such  conveyance, 
when  so  enrolled,  shall  have  the  like  effect  in  re9pect  of.meh  copykoU  cf 
customary  landSj  ae  if  the  mime  had  been  of  freehold  tenure^  nevertheless, 
until  euch  lands  shall  have  been  enfranchised  by  virtue  of  the  pmm 
hereincfter  contained^  they  shall  continue  suhject  to  the  same  fines,  renti, 
heriotSj  and  services^  as  were  theretofore  payable  and  of  right  aecui- 
tomed"  Then,  the  96th  section  enacts,  that,  "  within  three  months 
after  the  enrolment' of  the  conveyance  of  any  such  copyhold  or  cnsto- 
mary  lands,  or  within  one  month  after  the  promoters  of  the  undertak- 
ing shall  enter  upon  and  make  use  of  the  same  for  the  purposes  of  the 
works,  whichever  shall  first  happen,  the  promoters  of  the  undertaking 
shall  procure  the  whole  of  the  lands  holden  of  such  manor  so  taken  by 
^..en^  them,  to  be  ^enfranchised,  and  for  that  purpose  shall  aj^lj  to 
.  -^  the  lord  of  the  manor  whereof  such  lands  are  holden,  to  enfran- 
chise the  same,  and  shall  pay  to  him  such  compensation  in  respect 
thereof  as  shall  be  agreed  upon  between  them  and  him ;  and,  if  the  parties 
fail  to  agree  respecting  the  amount  of  the  compensation  to  be  paid  for 
such  enfranchisement,  the  same  shall  be  determined  as  in  other  cases 
of  disputed  compensaition ;  and,  in  estimating  such  compensetion,  the 
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loss  in  respect  of  the  fines,  heriots,  and  other  services,  payable  on  death, 
descent,  or  alienation,  or  any  other  matters,  which  woald  be  lost  by  the 
Testing  of  such  copyhold  or  castomary  lands  in  the  promoters  of  the 
undertaking,  or  by  the  enfranchisement  of  the  same,  shall  be  allowed 
for."  The  question  as  to  the  steward's  fee, — as  to  which  there  is  an 
express  limitation  in  s.  95, — ^was  brought  before  the  Court  of  Exche- 
quer in  Cooper  v.  The  Norfolk  Railway  Company,  3  Exch.  546,t  where 
the  court  held,  that,  upon  the  plain  words  of  the  act,  the  steward  was 
bound  to  enrol  on  payment  of  such  fee  as  would  be  due  to  him  on  the 
8urrender  of  the  lands  to  the  use  of  a  purchaser.  But  there  arc  no 
such  words  of  limitation  as  to  the  lord's  right.  The  act  expressly  says 
that  the  conyeyance,  when  enrolled,  shall  have  the  like  effect  in  respect 
of  the  copyhold  as  if  it  had  been  of  freehold  tenure  ;  that  is,  it  shall 
have  the  same  effect  in  vesting  the  land  in  the  grantees  as  if  it  had 
been  freehold, — ^thus,  in  effect,  putting  the  company  in  the  same  posi- 
tion as  a  purchaser  of  a  conveyance  by  surrender  and  admittance;  for, 
though  a  corporation  is  not,  regularly,  capable  of  surrender  and  admit- 
tance, yet  it  is  submitted  that  the  statute  puts  them  in  the  position  of 
parties  who  are  in  by  an  implied  admittance,  as,  by  recognition  by  the 
lord,  and  the  like :  see  1  Scriven  on  Copyhold,  4th  edit.  pp.  809  et 
seq.  The  proviso  at  the  end  of  the  95th  section  would  be  perfectly 
illusory,  if  the  lord  was  to  be  *deprived  of  his  fine.  Formerly,  r^^f-A 
the  assignees  of  a  bankrupt  could  not  assign  a  copyhold  estate  ^ 
of  the  bankrupt  to  a  purchaser :  Drury  v,  Man,  1  Atk.  95 :  but  that 
was  remedied  by  the  6  0.  4,  o.  16,  s.  68.  [Maule,  J. — The  company 
are  bound  to  enfranchise  the  lands,  and  thereupon  to  make  compensa* 
tion  to  the  lord  for  the  fines,  &c.,  which  he  has  lost  by  this  convey- 
ance of  the  copyhold  to  them.  The  effect  of  the  two  sections,  is,  that 
there  is  no  time  during  which  the  lord  shall  not  have  the  fruits  of  his 
copyhold  tenure,  or  a  compensation  for  the  loss  of  them.]  Either  this 
enures  as  a  statutory  or  implied  admittance,  and  the  lord  is  entitled  to 
his  fine  for  that ;  or  it  is  to  be  taken  into  consideration  in  estimating 
the  compensation  to  be  paid  to  him  on  the  enfranchisement.  In  Wil- 
son V.  Allen,  1  Jac.  &  W.  611,  an  unadmitted  surrenderee  was  held 
capable  of  accepting  an  enfranchisement.  The  Master  of  the  Rolls 
(Sir  T.  Plumer)  there  said, — « I  do  not  know  whether  enfranchisement 
would  not  be  an  implied  admission ;  a  very  little  matter  is  suflScient  for 
that  purpose:  all  that  is  necessary,  is,  an  acknowledgment  of  the 
tenancy ;  and  this  is  surely  a  very  strong  act  of  recognition. 

Bovilly  for  the  defendants. — The  company  are  not  liable  in  either 
way.  By  the  95th  section,  the  enrolment  is  to  vest  the  land  in  the 
company,  and  the  company  are  to  make  full  compensation  to  the  lord 
for  that  which  is  taken  away  from  him.  The  legislature  do  not  say 
that  the  statutory  conveyance  shall  be  equivalent  to  a  surrender  and 
admittance ;  but  they  guardedly  declare  that  it  shall  be  equiralent  to 


754      ECCLESIASTICAL  COM.  r.  RAILWAY  CO.    H.  T.  1854. 


a  conveyance  at  common  law,-^it  fihall  have  tbe  like  effect  as  if  the 
lands  were  of  freehold  tenure.  It  is  quite  clear  that  the  defendants 
are  not  liable  to  the  fine  according  to  the  custom :  it  is  only  by  force 
of  the  statute  that  the  plaintiffs  can  be  entitled  to  it.  The  statutory 
^.. -^  conveyance  being  directed,  it  ^became  necessary  to  pro?ide  for 

-*  certain  things  to  be  done.  The  legislature  think  it  right  that 
certain  customary  payments  should  be  made.  The  steward  is  required 
to  enrol  the  conveyance ;  and  the  act  provides  for  the  payment  of  a 
fee  to  him  for  the  performance  of  that  duty :  but  it  is  altogether  silent 
as  to  any  fine  to  be  paid  to  the  lord.  The  eoncloding  words  of  the 
95th  section  cannot  be  applied  to  a  railway  company :  they  apply  only 
to  the  case  of  a  person  remaining  tenant  of  the  manor ;  and  effect  ie 
given  to  that  part  of  the  act,  by  holding  the  tenant,  who  does  not  snr- 
render,  liable  for  any  fines,  &c.,  which  may  be  incurred  before  enfran- 
chisement. [Crbsswell,  J. — The  tenant  does,  in  effect,  surrender.] 
He  executes  a  deed  in  the  form  given  by  the  act.  The  96th  section,— 
which  is  in  truth  the  only  material  one, — compels  the  company  to  en- 
franchise within  a  given  time,  and  provides  for  the  compensation  to  be 
paid  to  the  lord  for  such  enfranchisement,  in  estimating  which  the  loss 
he  sustains  in  respect  of  future  fines,  heriots,  &c.,  is  to  be  taken  into 
consideration.  Here,  the  lords  claim,  in  addition,  compensation  for 
the  benefit  they  obtain  from  the  admittance,  as  it  is  called.  [Cuss- 
well,  J. — ^It  is  neither  more  nor  less  than  a  compulsory  enfranchise- 
ment. Maulb,  J. — ^Instead  of  the  enfranchisement  enuring  to  make 
the  copyholder  the  tenant,  the  statute  makes  the  company  the  tenant.] 
Here  BotnU  was  stopped  by  the  Court. 

ffUlj  in  reply. — The  statute  contemplated  two  things,— first,  the 
placing  the  promoters  in  the  situation  of  tenants  of  the  manor,— 
secondly,  the  compensation  of  the  lord  for  the  enfranchisement,  includ- 
ing the  loss  he  might  sustain  in  respect  of  the  fines,  heriots,  and  other 
matters  which  would  be  lost  by  the  vesting  of  the  lands  in  the  pro- 
moters. The  act  is  not  confined  to  corporations :  but,  inasmuch  as 
♦T^f^i  ^^®^^  ^^7  ^^  cases  of  *corporation8,  where  there  can  be  no  ad- 

^  mittance,  a  mode  is  pointed  out  of  their  becoming  tenants,  by  a 
conveyance,  which,  as  to  both  parties,  when  enrolled,  is  to  hare  the 
like  effect  as  if  the  land  had  been  of  freehold  tenure,  taking  the  estate 
out  of  the  party  conveying,  and  vesting  it  in  the  other  party,  sobject, 
nevertheless,  to  the  same  fines,  heriots,  and  services  as  were  thereto- 
fore payable.  The  land  is  vested  in  the  promoters,  subject  to  the  cus- 
tomary burthens  for  the  benefit  of  the  lord.  The  enrolment  of  the 
conveyance  gives  the  promoters  a  right  to  demand  enfranchisement; 
and  they  are  to  make  compensation  to  the  lord  in  respect  thereof,  in 
estimating  which  compensation  the  loss  in  respect  of  the  fines,  &c.,  lost 
by  the  vesting,  or  by  the  enfranchisement,  is  to  be  allowed  for.  Whst 
could  be  lost  by  the  vesting  of  the  land  in  the  promoters,  if  it  were  not 
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the  fine  on  surrender  and  admittance  of  the  grantees  ?  In  this  way 
only,  it  is  submitted,  can  effect  be  given  to  the  concludiog  words  of 
8.  95. 

Maulx,  J.(a) — ^It  seems  to  me  to  be  quite  clear  that  the  plaintiffs  are 
not  entitled  to  the  compensation  now  sought  to  be  recovered.  The 
05th  and  96th  sections  of  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18,  appear  to  have  been  drawn  with  great  accuracy.  The  95th 
section  provides  that  every  conveyance  of  copyhold  lands  to  a  railway 
company  shall  be  entered  on  the  court*r<dl8  of  the  manor,  and  that, 
when  enrolled,  the  conveyance  shall  have  the  like  effect,  in  respect  of 
8Qch  copyholds  lands,  «<  as  if  the  same  had  been  of  freehold  tenure :" 
tke  section  then  goes  on  to  provide,  that,  <«  nevertheless,  until  such 
lands  shall  have  been  enfranchised  by  virtue  of  the  powers  hereinafter 
contained,  they  shall  be  contmued  subject  to  the  same  fines,  heriots,  and 
Services,  as  were  theretofore  payable  and  of  right  accustomed."  r^irrir 
It  is  perfectly  right  and  just  that  that  should  be  so;  other-  '- 
wise,  the  lord  would  be  deprived  of  something,  without  receiving  com- 
pensation. The  effisct  of  the  conveyance,  when  enrolled,  is,  to  vest  the 
lands  in  the  promoters,  as  if  they  were  of  freehold  tenure.  The  enrol- 
ment, coupled  with  the  statute,  gives  notice  to  the  lord  that  the  pro- 
moters are  entitled  to  apply  to  him  to  enfranchise  the  copyhold :  in  the 
meantime  the  fruits  of  the  copyhold  tenure,  if  any,  are  reserved  to  him 
by  the  proviso.  Then,  the  96th  section  provides  that  the  promoters 
shall  within  a  limited  time  after  the  conveyance  shall  have  been  enrolled, 
or  the  lands  entered  upon,  procure  the  same  to  be  enfranchised,  «<  and 
for  that  purpose  shall  apply  to  the  lord  of  the  manor  whereof  such 
lands  are  holden,  to  enfranchise  the  same,  and  shall  pay  to  him  such 
compensation  in  respect  thereof  as  shall  be  agreed  upon  between  them 
and  him,"  &c.;  and  <<in  estimating  such  compensation,  the  loss  in 
respect  of  the  fines,  heriots,  and  other  services,  payable  on  death, 
descent,  or  alienation,  or  any  other  matters,  which  would  be  lost  btf  the 
veMting  of  such  copyhold  or  customary  lands  in  the  promoters  of  the 
undertaking,  or  by  the  enfranchuement  of  the  same,  shall  be  allowed 
for."  The  meaning  of  that,  I  apprehend,  is  this,  that,  if  by  the  vest- 
ing of  the  land  in  the  promoters  as  if  it  were  freehold,  under  s.  95,  the 
lord  should  before  enfranchisement  sustain  a  loss  of  the  fruits  of  the 
tenure,  that  is  to  be  considered  as  a  loss  by  the  vesting^  to  be  estimated 
and  allowed  for  in  the  compensation.  That  is  provided  for  by  the 
words  <<  matters  which  would  be  lost  by  the  vesting  of  such  copyhold 
or  customary  lands  in  the  promoters  of  the  undertaking."  Then  comes 
the  main  subject  of  compensation, — <<or  by  the  enfranchisement." 
That  is  all  that  is  provided  for.  The  statute,  as  it  seems  to  me,  puts 
the  lord  and  the  company  in  this  position,  viz.  *that  the  lord  is  r^i^ro 
compelled,  for  the  sake  of  the  public  good,  to  part  with  his  ^ 

(«)  Jerrii^  0.  J.,  being  om  of  the  eeeleiiMUoal  oommiMloo«n,  took  no  part  in  ibo  diseonion. 
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manorial  rights  to  the  company,  on  payment  of  a  reaeonable  price 
For  the  loss  of  those  rights,  compensation  is  provided  by  the  96th  aec- 
tion.  If  the  lord  got  a  fine  also  upon  the  conveyance  to  the  company, 
it  would  be  placing  the  company  in  a  different  aitnation  from  that  in 
which  an  individual  dealing  with  the  lord  for  an  Mifrancbisement  would 
be  in,  without  the  aid  of  an  act  of  parliament.  Suppoae  there  had 
been  no  statutory  provision  in  respect  of  such  a  dealing  with  a  corpo- 
ration, what  would  have  been  the  transaction  ?  Not  a  surrender  and 
admittance ;  for,  that  could  not  be  in  the  ease  of  a  eorporation.  Look- 
ing at  the  spirit  and  intention  of  the  act,  it  seems  to  me  to  be  quite 
clear  that  the  lord  is  not  entitled  to  the  fine.  It  is  clear  also  from  the 
words  of  the  act.  Where  the  legislature  intended  to  give  a  fee  on 
enrolment  to  the  steward,  that  was  expressly  provided  for :  he  is  to 
have  such  fees  as  would  be  due  to  him  on  the  surrender  of  the  same 
lands  to  the  use  of  a  purchaser.  But  it  seems  to  me,  that,  in  ord^  to 
entitle  the  lord  to  the  fine  he  claims,  it  would  have  been  necessary  f(or 
the  statute  to  have  said  that  he  should  have  the  same  fine  upon  the 
enrolment  of  this  statutory  conveyance  as  upon  an  alienation,  in  addition 
to  the  compensation  provided  by  s.  96.  For  these  reasons,  I  think  the 
plaintiffs  are  precluded  by  the  letter  and  the  spirit  of  the  act  from 
recovering  the  fine  in  question. 

Gresswell,  J. — I  am  entirely  of  the  same  opinion,  and  for  the 
reasons  given  by  my  Brother  Manle. 

Growder,  J. — I  am  of  the  same  opinion.  To  hold  the  lords  to  be 
entitled  to  that  which  they  now  claim,  would  be  to  give  them  something 
which  the  act  does  not  provide  for.  They  are  to  have  full  compensa- 
^--q^  tion  for  any  *los8  they  may  sustain  by  the  vesting  of  the  land 
~  in  the  promoters,  or  by  the  enfranchisement, — ^that  is,  for  the 
loss  they  sustain  by  the  lands  ceasing  to  be  copyhold.  That  is  all  the 
statute  provides  for.  Judgment  for  the  defendants. 


HENRY  EDIE,  Executor  of  JOHN  EDIE,  Deceased,  v.  KINGSFOBD. 

April  25. 


In  an  action  hy  an  executor  for  work  done  by  the  testator,  it  appeared  that  the  claioi  was  for 
extrai  and  alterations  in  a  machine  which  had  been  made  by  the  testator  for  the  defeDdaot 
under  a  writ*,jn  contract  which  wnt  not  produeed.  It  appeared  that  the  contract  price  of  the 
machine  had  been  paid :  and,  in  order  to  show  that  the  defendant  had  assented  to  the  alteiaUo&s, 
«Tidence  was  offered,  and  received,  of  a  declaration  by  the  deceased  that  the  defendant  had 
paid  him  201.  on  account : — Semble,  that  this  declaration  was  properiy  reoeired,  as  bebg  an 
admission  against  the  interest  of  the  party  malcing  it 

This  was  an  action  brought  by  the  plaintiiFas  executor  of  one  JohnEdie, 
deceased,  formerly  an  engineer  and  iron-founder,  to  recover  the  price  of 
certain  alterations  and  extra-work  done  to  a  machine  for  compreeaing 
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peaty  which  had  been  constructed  by  him  for  a  company  in  Ireland  of 
which  it  was  suggested,  but  not  proved,  that  the  defendant  was  a  mem- 
ber. The  declaration  contained  a  count  for  work  and  labour,  and  a 
count  upon  an  account  stated. 

The  defendant  pleaded, — ^first,  nerer  indebted, — secondly,  payment, — 
thirdly,  as  to  402.,  that  the  money  was  payable  by  the  defendant  jointly 
with  one  Holland  and  one  Hays,  and  that  John  Edie  (the  testator),  by 
deed  of  the  9th  of  June,  1852,  agreed  with  Holland,  Hays,  and  the 
defendant,  to  complete  a  machine  for  stamping  and  compressing  peat, 
according  to  a  specification,  for  the  sum  of  2202.,  the  sum  of  1002.  to 
be  paid  at  the  time  of  the  signing  of  the  agreement,  and  1202.  upon  the 
completion  of  the  work ;  and  that,  if  any  penalties  should  be  incurred 
by  Edie  under  the  terms  of  the  specification,  they  should  be  deducted 
oat  of  the  1202. ;  and  that,  by  the  terms  of  the  specification,  the  machine 
*wa8  to  have  been  delivered,  complete,  on  or  before  the  26th  r^frnr^ 
of  July,  1852,  or  that  Edie  waa  to  forfeit  to  Holland,  Hay,  and  ^ 
the  defendant,  the  sum  of  102.  per  week ;  and  that  Edie  delayed  the 
completion  of  the  machine  for  four  weeks  beyond  the  26th  of  July, 
1852,  whereby  he  became  indebted  to  Holland,  Hays,  and  the  defend- 
ant in  the  sum  of  402.,  which  sum  the  defendant,  with  the  sanction  and 
authority  of  Holland  and  Hays,  was  willing  to  set  ofi"  and  allow  against 
so  much  of  the  plaintiff's  claim. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  sittings  in  London  in 
Hilary  Term  last,  when  the  following  facts  appeared  in  evidence : — The 
agreement  under  which  the  machine  was  made  waa  in  the  possession  of 
Holland,  one  of  the  parties  to  it,  and  was  not  produced,  the  plaintiff 
having  made  an  abortive  attempt  to  obtain  it  for  the  purpose  of  getting 
it  stamped.  The  foreman  of  the  testator  was  called ;  and  he  proved 
that  the  extra  work  in  respect  of  which  the  action  was  brought  was 
done,  the  work  consisting  of  alterations  made  at  the  suggestion  of  the 
defendant,  who  was  frequently  upon  the  premises,  superintending  them ; 
and  that  the  testator  had  admitted  to  him  that  he  had  received  the  2202. 
The  witness  was  then  asked, — «<  Did  you  hear  from  the  late  Mr.  Edie 
whether  any  and  what  further  had  been  paid  to  him  on  account  of  the 
machine  V*  The  defendant's  counsel  objected  to  this  question ;  but  the 
objection  waa  overruled,  and  the  answer, — ^<He  told  me  he  had  re- 
ceived 202.  on  account  of  alterations," — waa  admitted  by  the  learned 
judge,  on  the  ground  that  it  was  a  statement  by  the  deceased  against 
his  own  interest ;  and  therefore  admissible. 

A  letter  from  the  defendant  to  the  testator,  asking  for  an  account  of 
the  extra  work,  was  then  put  in ;  and  evidence  was  given  that  an  ac- 
count was  accordingly  sent,  headed  « The  General  Peat-Compressing 
Company  of  Ireland,  Drs.  to  John  Edie,  Ironmonger,"  the  total  r^cYgi 
"^amount  of  which  was  832.  9s.  Sd.,  and  in  which  credit  was  given  *- 
for  202.  paid  on  account.    And  another  letter  from  the  defendant  was 

VOL.  XIV.— 64  2  U 
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put  in,  wherein  he  offered  to  give  the  testator  a  bill  at  three  months  for 
402.  to  settle  the  matt^. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  in  order  to  shoiw 
whether  or  not  the  things  charged  for  were  alterations  or  extras,  Che 
plaintiff  was  bound  to  put  in  the  contract ;  and  that,  in  its  absence,  there 
was  no  eiidence  to  go  to  the  jury,  either  upon  the  count  for  work  mad 
labom',  or  on  the  account  stated. 

The  learned  judge  left  the  whole  case  to  the  jury,  reserring  kave  to 
the  defendant  to  ^ove  to  enter  a  nonsuit,  if  the  court  should  think  there 
was  no  evidence  fior  them. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  for  the  baknoe 
of  682.  9%.  8(2., 

JftZfer,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  enter  a  nonamt, 
or  f(Hr  a  new  trial. 

ByU^  Seijt.,  and  R.  E.  Turner^  now  showed  cause. — There  was  eTi- 
dence  to  go  the  jury,  quite  independently  of  the  written  contract,  that 
the  work  in  respect  of  which  the  plaintiff  claims  was  <<  extras,"  and  that 
the  defendant  was  responsible,  and  offered  to  pay.  [Jbbyis,  C.  J. — 
How  can  we  tell  that  they  are  extras,  without  looking  at  the  contract?] 
No  doubt,  in  order  to  see  what  is  avt  of  a  contract,  it  is  necessary  to 
see  what  is  in  it.  But  there  was  abundant  evidence  here  to  fix  the 
defendant  without  the  contract.  It  was  proved  that  he  asked  for  an 
account  of  the  extras ;  and  that,  after  it  had  been  sent  to  him,  he  offered 
to  pay,  if  the  testator  would  make  a  reduction.  AH  this  was  ample 
evidence  at  all  events  upon  the  account  stated.  [Williams,  J. — You 
*7621  ^^^  ^^  bring  the  case  within  Beid  v.  Batte,  M.  &  M.  HI  8  (E. 
^  G.  L.  B.  vol.  22),  where  it  was  held,  that,  where  a  man  is  em* 
ployed  to  do  work  under  a  written  contract,  and  a  separate  order  for 
otlrar  work  is  afterwards  given  by  parol  during  the  continuance  of  the 
first  employment,  the  written  contract  need  not  be  produced  by  the 
plaintiff,  in  an  action  for  the  second  work.  But  there  the  circumstances 
were  very  peculiar.]  At  all  events,  there  cannot  be  a  nonsuit.  The 
statement  made  by  the  testator,  tbat  he  had  received  2M.  on  account 
of  extras,  was  clearly  admissible,  as  a  statement  against  his  interest. 
In  Bradley  v.  James,  18  G.  B.  822  (E.  G.  L.  R.  vol  76),  in  an  action 
by  the  executor  of  the  payee  against  the  maker,  upon  a  promissory  note 
more  than  six  years  over  due,  the  plaintiff,  in  order  to  take  the  case  oat 
of  the  statute  of  limitations,  produced  a  book  in  which  he  had,  in  the 
years  1844  and  1847,  respectively,  at  the  request  of  the  testatrix,  en- 
tered two  payments  as  of  interest  due  upon  the  note,  which  she  said  she 
had  received  from  the  defendant :  and  it  was  held,  that  this  was  admis- 
sible evidence,  the  entries  being  against  the  interest  of  the  party  making 
them.  Upon  the  same  ground,  endorsements  on  promissory  notes  of  the 
payment  of  interest  thereon  by  the  makers,  were  held  admissible,  in 
Searle  v.  Lord  Barrington,  2  Stra.  826, 8  Mod.  279, 2  Lord  Raym.  1870, 
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8  Bro.  P.  G.  535,  8  P.  Wms.  897,(a)  and  Bosworth  v.  GFOtchett,  1  PhiH. 
Svid.)  10th  «dit.  300.  There  are  many  cases  to  show  that  entries  and  ad- 
missions which  are  against  the  interest  of  the  party  making  them,  are 
evidence.  Thus,  in  Higham  v.  Bidgway,  10  £ast,109,  an  entry  made  by  a 
man*midwife  who  had  delivered  a  woman  of  a  child,  of  his  having  done  so 
on  a  certain  day,  referring  to  his  ledger,  in  which  he  had  made  a  charge 
for  his  attendance,  which  was  marked  as  paid,  was  held  to  be  evidence 
upon  an  issue  as  to  the  age  of  such  child  at  the  time  of  his  afterwards 
^suffering  a  recovery ;  and  Lord  EUenborough  said, — « I  think  r^^/^o 
the  evidence  was  properly  admitted,  upon  the  broad  principle  '- 
upon  which  receivers'  books  have  been  admitted,  namely,  that  the 
entry  made  was  in  prejudice  of  the  party  making  it."  [Crssbwsll, 
J. — In  that  case,  the  i^lmission,  as  it  is  called,  was  made  by  one  not  a 
party  to  the  suit.]  It  is  not  the  less  a  statement  against  the  intereat 
of  the  person  making  it,  because  he  is  a  party  to  the  suit.  In  Gleadow 
V.  Atkins,  1  C.  &  M.  410,t  where,  in  debt  on  a  bond  more  than  twenty 
years  old,  to  rebut  the  presumption  of  payment,  the  obligee  gave  evi- 
dence of  payments  of  inUrnt  by  the  obligor  to  A.  B.  equal  in  amount 
to  the  interest  which  would  become  due  on  the  bond, — ^it  was  held,  that 
an  endorsement  on  the  bond,  in  the  handwriting  of  the  obligee,  and 
which  was  not  proved  to  have  been  ever  seen  by  the  obligor,  stating 
that  the  bond  was  given  to  the  obligee  in  trust  for  A.  B.,  was  admissible 
in  evidence  to  connect  the  payments  of  interest  with  the  bond.  Bay- 
ley,  J.,  in  delivering  the  judgment  of  the  court,  there  says;  ^I  take 
the  rule  to  be,  that  the  declarations  of  a  person  having  peculiar  means 
of  knowledge,  having  no  interest  to  misrepresent,  and  making  a  deela- 
ration  ogainH  hii  interest^  are  admissible  in  evidence  after  bis  death. 
The  rule  is  supposed  to  be  varied  by  Higham  v.  Bidgway ;  and  I  am 
there  supposed  to  have  used  an  expression  which  would  be  a  qualifica- 
tion of  the  rule.  The  expression  reported  to  have  been  used  by  me  in 
that  case,  is,  uf  he  could  have  been  examined  to  it  in  his  lifetime.' 
That  qualification  is  not  introduced  in  any  other  case  ;{b)  but  the  rule 
is  invariably  laid  down  without  any  such  qualification :  and  I  have  great 
doubts  whether  I  ever  used  the  expression.  If  I  did,  Searle  v.  Lord 
Barrington,  and  Bosworth  v.  Gotchett,  decided  in  the  House  of  r^^^ 
^Lords,  are  against  it."  [G&ssswsll,  J. — There,  the  admission  ^ 
was  made  at  a  time  when  the  bond  might  have  been  enforced  without 
it.]  In  Bradley  t;.  James,  the  entries  were  made  long  after  the  expira- 
tion of  the  six  years.  Does  it  make  any  difierence  that  the  admission 
is  made  orally  l{c)    The  ground  is,  that  the  admission  is  against  the 

(a)  Sea  this  case  fully  and  ably  commented  npon  in  2  PhiUippe  on  Bridence,  10th  edit,  p.  298. 

(6)  And  it  was  disapproYed  of  in  Short  v.  Lee,  2  Jac.  A  Walk.  489. 

(e)  In  the  Sussex  Peerage  Case,  11  Clark.  M  P.  11$,  Lord  Campbell  says :  «By  the  law  of 
^gland,  the  declarations  of  deceased  persons  are  not  generally  admissible,  unless  they  are  against 
the  pecuniary  interest  of  the  party  making  them.  There  are  two  exceptions, — ^first,  where  a 
deelaratioa  ly  word  o/ mouth  or  hjf  writing  is  made  in  the  course  of  the  business  of  the  individual 
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interest  of  the  party  making  it.  In  The  Sussex  Peerage  Case,  11  Clark 
ft  Fin.  85,  111,  Lord  Brougham  stated,  upon  the  authority  of  Williams, 
J.,  one  of  the  judges  then  present,  and  who  had  at  the  bar  argued  the 
case  of  Higham  v,  Bidgway,  that  the  eridence  was  received  in  that  case 
« on  the  express  and  specific  ground  that  it  was  an  entry  against  the 
pecuniary  interest  of  the  party."  And  Lord  Campbell  said  (p.  IIS), — 
« I  have  always  understood  the  rule  to  be,  that  the  declaration,  to  be 
admissible,  must  have  been  one  which  was  contrary  to  the  interests  of 
the  party  making  it,  in  a  pecuniary  point  of  triew.^'  In  Stapylton  v. 
Clough,  2  Ellis  ft  B.  988  (E.  C.  L.  R.  vol.  75),  in  order  to  prove  a 
notice  to  quit  to  have  been  served  upon  R.,  a  tenant  from  year  to  year, 
it  was  proposed  to  show  that  the  notice  had  been  served  on  W.,  R. 
being  absent,  and  had  reached  R.  It  was  shown  that  J.,  a  person  de- 
ceased, was  ordinarily  employed  for  the  landlord  to  serve  notices  to 
quit ;  that  a  notice  requiring  R.  to  quit,  had  been  handed  to  J.,  who 
^mnt--^  had  brought  back  the  duplicate,  and  had  signed  an  ^endorsement 
^  stating  service  on  R.,  and,  further,  that  J.  had  then  orally  stated 
that  he  had  delivered  the  notice  to  W. :  it  was  held,  that  J.'s  oral  de- 
claration was  not  admissible,  as  not  appearing  to  have  been  made  in  the 
ordinary  course  of  his  business.  [Jervis,  C.  J. — ^That  case,  like  Doe 
d.  Patteshall  v.  Turford,  8  B.  ft  Ad.  898  (E.  C.  L.  R.  vol.  23),  and 
Chambers  v,  Bernasconi,  1  Tyrwh.  885, 1  C.  ft  J.  451,t(a)  proceeds  on 
a  different  ground  altogether.]  Lord  Campbell  in  that  case  says :  <<  I 
agree  with  the  decision  in  Doe  d.  Patteshall  v.  Turford,  and  other  cases 
of  similar  effect.  Those  are  cases  in  which  evidence  is  admitted  which 
satisfies  the  legal  test  of  sincerity,  and  will  presumably  assist  in  the 
iQvestigation  of  the  truth.  And,  as  at  present  advised,  I  adhere  to  the 
doctrine  attributed  to  me  in  the  case  of  The  Sussex  Peerage,  that,  if  a 
declaration  be  made  in  the  discharge  of  a  duty  by  a  deceased  person, 
it  is  admissible,  whether  oral  or  written.  But  it  would  be  most  dan- 
gerous to  superinduce  on  this  the  doctrine,  that  whatever  he  has  said  at 
any  time  is  admissible.  How  can  it  be  said  that  here  the  oral  decla* 
ration  was  made  in  the  ordinary  discharge  of  a  duty?  The  endorsement 
of  the  memorandum  tffae  so  made ;  but,  when  Jackson  had  signed  that, 
he  had  completed  his  duty ;  and  the  subsequent  statement,  which  con- 
tradicted that,  cannot  be  considered  as  having  been  made  in  the 
ordinary  course  of  business."  [Jbrvis,  C.  J. — The  ground  of  the  ad- 
missibility of  the  entry  or  endorsement  in  that  class  of  cases,  is,  that  it 
is  made  in  the  course  of  business.  But  every  declaration  made  by  a 
man  in  the  course  of  his  duty  is  not  evidence.]  An  entry  or  a  declara- 
tion made  in  the  ordinary  course  of  business  by  a  deceased  clerk,  is 

making  it,  there  it  may  be  reoetyed  in  evidence,  though  it  is  not  against  his  interest :  Dm  d. 
Patteshall  v.  Turford,  3  B.  A  Ad.  898  (E.  C.  L.  R.  vol.  22).    The  service  of  a  nottee  may  thas  be 
proved ;  and,  in  like  manner,  an  entry  by  a  notary's  clerk  that  he  had  presented  a  biU,  for  that 
iiria  the  ordinary  discharge  of  his  duty." 
(a)  AiBrmed  in  error  in  the  Bzehequer  Chamber,  1  C,  M.  A  R.  Zi7,f  4  TjthYl  531 
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dearly  admissible.  So,  declarationS|  whether  rerbal  or  in  writing,  are 
equally  admissible,  where  they  are  against  the  interest, — the  pecaniary 
interest, — of  the  *party  making  them.  [Jsryis,  C.  J. — Thus,  a  p^i.*/,^ 
declaration  by  A.,  that  he  holds  under  B.,  is  admissible  to  prove  *- 
the  tenancy,  because  it  is  against  his  interest.  But,  why  is  not  an 
endorsement  on  a  bond,  of  a  payment  of  interest,  admissible,  if  made 
when  the  bond  is  more  than  twenty  years  old?  Because  it  is  not< 
against  the  party's  interest.]  It  is  submitted  that  there  was  no  impro- 
per  reception  of  evidence  in  this  case^  and  that  there  was  ample  proof, 
without  the  production  of  the  written  contract,  that  the  claim  in  ques- 
tion was  for  extras,  and  not  for  work  that  was  within  the  contract. 
[Jbrvis,  C.  J. — The  objection  does  not  appear  to  have  been  pointed  to 
the  time  when  the  declaration  was  made,  so  as  to  render  it  necessary 
for  the  plaintiff  to  prove  that  it  was  ante  litem  motam.  Miller^  Serjt. 
— ^No.  The  objection  was  general, — ^that  the  party  could  not  make 
evidence  for  himself.]  Here,  the  action  is  brought  by  the  executor  ; 
the  admission  was  by  the  testator.  It  was  for  the  defendant  to  show, 
if  the  fact  were  so,  that  the  declaration  was  made  at  a  time  when  it  was 
not  adverse  to  the  interest  of  the  party  making  it. 

Miller^  Serjt.,  and  Maynardy  in  support  of  the  rule. — There  was  no 
evidence  whatever  to  go  to  the  jury,  of  any  admission  of  personal  liability 
on  the  part  of  the  defendant.  There  was  no  evidence  whatever  of  an 
account  stated.  [Jkrvis,  G.  J. — The  account  stated  does  not  seem  to 
have  been  put  forward  very  prominently  at  the  trial.  Gresswell,  J. — 
No  specific  amount  was  agreed  to.]  No.  [Jervis,  G.  J. — Where  is  the 
proof  of  the  contract  ?]  There  was  absolutely  none.  On  that  ground, 
the  defendant  is  clearly  entitled  to  have  a  nonsuit  entered.  Buxton  t;. 
Cornish,  12  M.  k  W.  426,t  is  exactly  in  point.  There,  to  an  action  of 
debt  on  simple  contract,  the  defendant  pleaded  a  set-off  for  work  and 
labour.  In  the  course  of  the  plaintiff's  case,  it  appeared  that  the 
*defendant  was  employed  to  do  the  work  under  a  written  con-  r^tirgiT 
tract.  The  defendant  called  witnesses  to  prove  work  done  ultra  '- 
the  written  contract,  on  which  it  was  objected  that  the  contract  must  be 
produced ;  and  the  judge  so  ruled.  On  its  being  produced,  it  appeared 
to  be  unstamped :  and  it  was  held  that  the  judge  could  not  look  at  it,  to 
see  to  what  work  it  extended,  and  that  no  parol  evidence  at  all  could  be 
given  in  support  of  the  set-off.  Parke,  B.,  there  says :  ^'  I  consider  this 
point  as  having  been  already  decided  by  the  case  of  Vincent  v.  Cole,  M. 
&  M.  257  (E.  G.  L.  R.  vol.  22).  That  was  an  action  for  work  and  labour, 
which  appeared  to  have  been  done  in  part  under  a  written  agreement ; 
and  Lord  Tenterden,  G.  J.,  ruled,  at  nisi  prius,  that  the  plaintiff  could 
not  recover  for  any  work  extra  the  agreement,  without  first  producing 
and  proving  the  agreement ;  and  directed  a  nonsuit  for  want  of  such  proof. 
On  motion  to  set  the  nonsuit  aside,  the  court  confirmed  the  ruling  of  the 
learned  judge,  and  refused  a  rule :  and  Lord  Tenterden  said,  with  respect 
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to  the  argument  that  the  judge  might  look  at  the  agreement,  to  see 
lirhether  it  referred  to  the  items  claimed  to  be  recovered  independentlj 
of  it,  that  the  inconvenience  of  such  a  course  would  be  very  great,  as  it 
might  impose  upon  a  judge  the  necessity  of  looking  repeatedly  througb 
a  long  agreement,  to  see  whether  it  contained  provisions  applicable  m 
any  degree  to  fifty  or  sixty  items,  which  a  party  claimed  to  recover  in- 
dependently of  it.  That  case  must  be  considered  as  overrulbg  the  dictum 
of  Bayley,  J.,  in  The  King  v.  The  Inhabitants  of  Pendleton,  15  East, 
♦7f)A1  ^^'(^)  ^^  86ems  tome,  that,  unless  the  writing  be  *dttly  stamped, 
^  the  judge  has  no  right  to  look  into  it  at  all."  And  Alderson,  B., 
said :  '^  How  can  you  see  what  is  out  of  a  contract,  unless  you  enforce 
the  contract  to  see  what  is  in  it?  If  you  use  the  contract  to  show  what 
is  extra,  you  use  it  also  to  show  what  is  intra."  That  is  the  only  safe 
rule  to  adhere  to. 

Jervis,  G.  J. — I  do  not  feel  inclined  to  make  the  rule  absolute  for  * 
nonsuit :  I  think  the  utmost  the  defendant  is  entitled  to,  is,  a  new  trial ; 
it  is  in  the  nature  of  misdirection.  Without,  therefore,  further  entering; 
into  the  matter,  it  is  enough  to  say  that  the  case  has  not  been  satisfactorily 
disposed  of. 

Cresswell,  J. — ^Nothing  had  occurred,  I  think,  to  entitle  the  defend- 
ant to  a  nonsuit.  The  plaintiff  was  not  bound  at  the  time  to  produce 
the  contract.  If  he  had  wanted  it  for  the  purpose  of  shomng  that  the 
defendant  was  a  contracting  party,  the  case  might  have  been  different. 

Williams,  J. — ^I  also  think  the  rule  should  be  made  absolute  for  a 
new  trial.  I  do  not  say  that  there  was  no  evidence  to  go  to  the  jury ; 
but  that  the  matter  has  not  been  satisfactorily  disposed  of. 

Rule  absolute,  for  a  new 


(a)  "Thoagh  we  eannol  look  at  the  nnsfamped  instnunent  for  the  parpoae  of  proving  bj  il  asj 
agreement  between  tbe  parties ;  for,  each  is  the  general  import  of  the  stamp  acts ;  yet  tha  Mvt 
maj  look  at  it  to  see  whether  it  i^lies  to  other  eWdenoe  of  a  oontraet  between  them.  A%  if  a 
oontraot  in  writing  be  made,  not  stamped,  for  the  sale  and  delireiy  of  certain  goodi^  the  oo«rt» 
in  an  action  for  the  non-delirery  of  goods,  npon  a  contraot  prored  by  parol  evidenoe  only,  may  look 
at  the  instrument  to  see  whether  it  applies  to  the  goods  then  sought  to  be  reoorered  for :  and,  if 
those  goods  were  not  ineladed  in  the  eoatiaot,  parol  OTidenoe  may  be  reoeired  of  the  eeatnel 
songht  to  be  recoTored  upon." 
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MICHAELMAS  VACATION,  1864. 

It  is  orbbrbd,  That  the  practice  to  be  obsenred  in  the  anperior  ooorts 
of  common  law  at  Westminster,  with  respect  to  the  matters  hereinafter 
mentioned,  shall  be  as  follows,  that  is  to  say, — 

1.  The  provisions  as  to  pleadings  and  practice  contained  in  the  Com- 
mon Law  Procedure  Act,  1852,  and  the  rules  of  practice  of  the  superior 
courts  of  common  law  made  the  11th  January,  1858,  and  also  the  rules 
of  pleading  which  came  into  operation  on  the  first  day  of  Trinity  Term, 
1858,  so  far  as  the  same  are  or  may  be  made  applicable,  shall  extend  and 
apply  to  all  proceedings  to  be  had  or  taken  under  the  Common  Law  Pro- 
cedure Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause  or  civil  proceeding 
in  any  of  the  said  superior  courts  of  common  law,  shall  be  drawn  up  in 
the  first  person,  and  shall  be  divided  into  paragraphs ;  and  every  par- 
agraph shall  be  numbered  consecutively,  and,  as  nearly  as  may  be,  shall 
be  confined  to  a  distinct  portion  of  the  subject.  No  costs  shall  be  allowed 
for  any  affidavit,  or  part  of  an  affidavit,  substantially  departing  from  this 
role.    This  rule  not  to  be  in  force  till  the  first  day  of  Easter  Term  next 

Campbbll.  C.  Cbbsswbll. 

John  Jbbvis.  W.  Eblb. 

Frbdbrick  Pollook.  Samubl  Martin. 

J.  Pabkb.  Chablbs  Cbomftoh. 

E.  H.  ALDBBaoN.  B.  B.  Cbowbbb. 

27th  November^  1854. 
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*TaBLE  07  CONTSHTS. 


1.  Iisne  of  fMty  to  be  tried  by  a  jodge  withont  a  Jury,  772. 
S.  Babpttoa  thereon,  and  in  other  eaMS,  772. 
S.  Niai  prinf  record  therein,  773. 

4.  Pofltea  therein,  on  a  rerdiet  for  plaintiff  on  all  the  iiraef,  where  the  eaaie  if  tiled  in  LobAoa 

or  Middlesex,  and  where  the  defendant  appear!  at  the  trial,  77$. 

5.  The  lilce,  where  the  trial  wae  at  the  aeaiiea,  774. 

6.  The  like,  where  one  ieeve  is  fonnd  for  the  plaintiff  and  another  for  the  defendant,  the  latter 

going  to  the  whole  action,  774. 

7.  Judgment  thereon  for  plaintiff,  774. 

8.  Exeoniion  thereon,  775. 

9.  Writs  of  execQtioo,  where  the  eonrt  or  a  Jndge  deeidee  en  matters  of  aeeonat,  775. 

10.  Writs  of  execation,  where  matter  of  aeconnt  is  referred  to  and  decided  on  by  an  aibitiatarj 

officer  of  the  court,  or  county  court  jndge,  776. 

11.  Special  ease  for  the  opinion  of  the  court  under  section  4  of  the  Common  Law  Proeedora  Act. 

1854,  where  the  allowance  or  disallowance  of  a  particular  item  or  items  depends  en  m 
question  of  law,  777. 

13.  Issue  to  be  tried  by  a  jury,  where  the  court  or  a  jndge  has  directed  it,  under  eection  4,  where 

the  allowance  or  disallowance  of  a  particular  item  or  items  depends  on  a  qneetioa  of 
fact,  777. 
IS.  Postea  thereon,  778. 

14.  Special  case  stated  by  an  arbitrator  under  section  5  of  the  Common  Law  Procedort  Att, 

1854,  778. 

15.  Judgment  thereon,  where  a  judgment  has  been  ordered,  778. 

18.  Poatea,  where  the  judge  upon  the  trial  of  an  issue  in  fact  before  him  under  section  1,  direeta 
an  arbitration  as  to  part  of  the  claim  under  section  8  of  the  Common  Law  Procedure  Ac% 
1854,  779. 

17.  Writ  of  habere  facias  possessionem  on  a  rule  to  deUyer  possession  of  land  ponoaat  to 

award,  780. 

18.  Judgment  for  the  plaintiff  on  a  special  oase  stated  under  section  33  of  the  Common 

Procedure  Act,  1854,  781. 

19.  Judgment  of  affirmance  by  court  of  error  in  the  Exchequer  Chamber  on  a  special  eaae,  781. 
*20.  Judgment  of  reversal  in  the  like  case,  7S2. 

21.  Judgment  of  court  of  appeal  in  Exchequer  Chamber  on  a  disposal  of  the  appeal  in  f^TTl 

the  plaintiff's  favour,  where  judgment  for  him  had  been  given  in  the  court  below, 
under  the  41  st  and  42d  sections  of  the  Common  Law  Procedure  Act,  1854,  783. 

22.  FL  fa.  against  a  garnishee,  under  the  83d  section  of  the  Common  Law  Procedure  Act,  1854^ 

where  the  debt  is  not  disputed,  or  garnishee  does  not  appear,  783. 

23.  Ca.  sa.  in  the  like  case,  784. 

24.  Writ  against  garnishee  to  show  cause  why  the  judgment-creditor  should  not  have 

against  him  for  the  debt  disputed  by  him,  785. 

36.  Declaration  thereon,  787. 
38.  Plea  thereto,  787. 

37.  Issue  thereon,  787. 

38.  Postea  thereon,  787. 

39.  Judgment  for  plaintiff  therein,  788b 
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to.  FL  &.  therein,  T8S. 

31.  Ca.  sa.  therein,  789. 

32.  Judgment  for  plaintiff,  after  yerdiot,  that  a  mandamui  do  iBine,  nnder  lection  71  of  th« 

Common  Law  Proeednre  Act,  1854,  790. 

33.  Writ  of  inquiry  to  aacertain  the  ezpenie  inenrred  by  the  doing  of  an  act,  and  for  the  doing 

of  which  a  mandamus  wae  isiued,  791. 
84.  Writ  of  execution  in  detinue,  under  aection  78  of  the  Common  Law  Procedure  Act,  18M» 

for  the  return  of  the  chattel  detained,  and  for  a  distringas  until  returned,  separate  from  • 

writ  for  damages  or  costs,  792. 
35.  The  like,  but,  instead  of  a  distress  until  the  chattel  is  returned,  conunanding  the  sheriff  to 

levy  on  defendant's  goods  the  assessed  Talue  of  it,  793. 
S6b  Bndorsement  on  writ  of  summons,  of  claim  of  a  writ  of  ii^ttnetio&  under  leetloB  79  of  th« 

Common  Law  Procedure  Act,  1854,  793. 


♦FORMS  OF  PROCEEDINGS.  [*772 

Thb  forms  of  proceedings  contained  in  the  schedale  hereunder,  may 
be  Qsed  in  the  cases  to  which  they  are  applicable,  with  such  alterations 
as  the  nature  of  the  action,  the  description  of  the  court  in  which  the 
action  is  depending,  the  character  of  the  parties,  or  the  circumstances 
of  the  case,  may  render  necessary ;  but  any  variance  therefrom,  not 
being  in  matter  of  substance,  shall  not  affect  their  validity  or  regularity. 

SCHEDULE. 

1.  Itstie  of  Facty  to  be  tried  by  a  Judge^  without  a  Jury. 

[Proceed  as  in  an  isetu  to  be  tried  by  a  jury  a$  in  ordinary  eaeeij 
untU  the  Joinder  of  ieeuej  and  then  thus :]  And  the  parties  aforesaid 
having,  by  consent  in  writing,  duly  signed,  left  the  decision  of  the  said 
issue  [or  <<  issues"]  to  the  court,  it  was,  on  the  day  of 

,  18 —  [date  of  rule  or  order  for  attowanee  of  triat]^  by 
a  rule  of  this  court  [or  <«  by  an  order  of  the  Honourable  Sir  , 

knight,  one  of  her  Majesty's  justices  of  her  Court  of  Queen's  Bench'* 
or  <«  Common  Pleas,"  or  «  one  of  the  barons  of  Her  Majesty's  Court 
of  Exchequer,"  a$  the  eaee  may  &e],  ordered  that  such  trial  should  be 
allowed ;  therefore  let  the  same  be  had  accordingly. 


2.  Subpoena  thereon^  and  in  other  Caeee. 

[The  eame  a$  the  form  now  in  lae,  but  in  dU  eaeee  omit  the  worde  ^by 
a  jury."] 


*8.  Nisi  Priue  Record  therein.  [nTS 

[The  eame  ae  the  form  already  directed  by  rule  of  Hilary  Term^  1858.] 


4.  Poetea  therein^  on  a  Verdict  for  Plaintiff  on  all  the  leeueiy  where 
the  Cause  is  tried  in  London  or  Middlesex^  and  where  the  D^endant 
appears  at  the  trial. 
VOL.  XIV.— 65 
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Afterwards,  on  the  day  of  ,  18 —  [the  fint  dag 

€f  the  iittingSj  or  the  day  of  the  trial\j  at  the  Guildhall  of  the  city  of 
London  [or  <<  at  Westminster  Hall,  in  the  coonty  of  Middlesex"],  before 
Sir  ,  knight,  one  of  Her  Majesty's  justices  of  Her  Court 

of  Queen's  Bench  \cr  <<  Common  Pleas,**  or  <<  one  of  the  harons  of  Hor 
Majesty's  Court  of  Exdiequer,"  <u  ike  caee  maybe;  oTj  if  tried  before 
ihe  chief  juetiee  or  chief  haron^  etate  the  faet^  as  in  the  preeeribed  fcm 
tf  poitea  on  a  trial  before  a  jury :  if  tried  before  two  judgeij  etaie  the 
mamee  of  bo^  and  af  the  court  of  which  they  are  judgte^  come  the  par- 
ties within  mentioned,  by  their  respective  attorneys  within  meotioned, 
for  the  trial  of  the  said  issue  [or  ^«  issues"],  and  the  said  judge  [or 
«>  baron,"  or  <<  chief  justioe^'^  or  «<  chief  baron,"  ae  the  can  mag  k] 
decides  the  said  issue  [or  ^^each  of  the  said  issues"]  in  favour  of  the 
plaintiff  [or  the  deeieion  may  be  etated  in  the  affirmative  or  negative  wordi 
of^  ieeucj  aSyfor  example^  thu$:  <<  And  the  said  judge  {or  <>  baron*'), 
as  to  the  first  issue  within  joined,  decides  that  the  defendant  did  pro- 
mise as  within  alleged ;  and,  as  to  the  second  issue  within  joined,  tke 
said  judge  {or  « baron")  deddes  that  the  defendant  did  not  satisfy  and 
discharge  the  plaintiff's  claim  by  payment,  as  within  alleged"] ;  and 
the  said  judge  [or  <<  baron"]  assesses  the  damages  of  the  plaintiff,  on 
^-- .  ^  occasion  of  the  premises  within  ^complained  of,  over  and  above 
-'  his  costs  of  suit,  to  £  [Omit  the  aeeeeement  (f  damagtii 

if  Mfie  made] :  Therefore,  ke* 


5.  The  like^  where  the  Trial  woe  at  the  Aeeiaee. 

Afterwards,  on  the  day  of  ,  18 —  [the  commienei^ 

day  of  the  aeeizee]  at  ,  in  the  county  [or  «  city"]  of  ) 

at  the  assisee  there  holden  in  and  for  the  said  county  [or  <<  city"],  be- 
fore Sir  ,  knight,  one  of  Her  Majesty's  justices  of  her  Court 
rf  [or  «  one  of  the  barons  of  Her  Majesty's  Court  of  Exchequer," 
a$  the  cate  may  &e],  come  the  parties,  fcc.  [Conclude  a$  in  thepreeeding 
form^j 


C.  The  Kfce,  where  one  leeue  is  found  for  the  Plaintiffs  and  another  fer 
the  Defendant,  the  latter  going  to  the  whole  Action. 

[Proceed  ae  in  the  preceding  forme  of  poetea,  to  the  etatement  of  the 
^fppearance  of  the  partiee  at  the  trial,  and  then  thue:]  And  the  said 
judge  [or  «<  baron,"  or  <<  chief  justice,"  or  <<  chief  baron,*'  ae  theceie 
WMy  be]  decides  the  first  issue  within  joined  in  favour  of  the  plaintiff; 
and  he  decides  the  second  issue  within  joined  in  favour  of  the  defendant 
[ae  the  ease  may  be;  or  the  deeieion  may  be  etateA  in  the  affirmetm  er 
negative  of  each  ieev^e^  ae  directed  in  the  preceding  form]:  There 
forOyJcc. 
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7.  Judgment  hereon  far  the  Plaintiff. 

[Copy  the  iisue^  and  then  proceed  thue ;]  Aft^rwardsi  on  the 
day  of  ,  18 —  [day  of  signing  final  judgment']  come  the  par- 

ties aforesaid,  by  their  respective  attorneys  aforesaid,  and  Sir  , 

knight^  one  of  Her  M^jealj's  justices  of  her  Coorl  of  [^  «  one 

of  the  barons  of  Her  Majesty's  Oonrt  of  "^Excheciiier)"  as  the  ^4.775 
eaee  may  he  ;  or^  if  tried  before  the  chief  juetiee  or  chief  haro^  ^ 
etate  the  fact^  a$  in  the  pres^ibed  form  qfpoetea  on  a  trial  btfore  a  Jury  ; 
if  tried  before  two  jit^g^y  f M^  ^Ae  names  of  bath^  <nnd  qf  the  court  qf 
which  they  are  judges]^  by  whom  the  said  issue  was  [or  <<  issues  were"} 
tried,  hath  [or  <«have"]  lent  hither  his  [or  <<  their"]  record  had 
before  him  [or  ^  them"],  in  these  ?tords :  Afterwi^rds,  &0w  [copy  the 
postea"] :  Therefore  it  is  considered  that  the  9aid  plaintiff  do  recover 
against  the  defendant  the  said  moneys  by  the  said  judge  [or  <«  baron," 
or  «( chief  justice,"  or  <<  chief  baron,"  as  (A^  ifa^e  may  be'\  so  assessed, 
and  £  for  his  costs  of  s.uit« 

[In  the  margin  of  the  roll^  opposite  the  words  <<  Therefore  it  is  consi- 
dered," write  <«  Judgment  signed  the  day  of  ,  a.d.  ," 
inserting  the  day  of  signing  the  JudgmentJ] 


8.  Soe^cutiojn  theree9\. 
[Hie  same  as  in  ordinary  cases."] 


9.   Writs  of  Hzeeutionj  where  the^  Court  or  a  Judge  decide  on  Mattes 

of  Ac&oufU. 

[The  same  as  in  ordinary  cases  of  execution  <m  a  judgment^  except 
thatj  instead  of  the  unit  stating  the  money  to  be  levied  as  haying  been 
recovered  by  a  judgment^  and  omitting  the  direction  to  levy  intere^^  say"} 
<«  £  ,  which  by  a  rule  of  our  Court  of  Queen's  3ench  [or  «  Common 
Pleas,"  or  «  by  sq  order  of  Sir  ,  knight,  one  of  our  justices  of  our 
Court  of  Queen's  Bench,  or  Common  Pleas,"  or  <«one  of  the  borons  of 
oar  Exchequer,"  as  the  case  may  &e],  dated  the  day  of  •  l^^j 
made  in  pursuance  of  the  8d  section  of  <«  The  Common  Law  Procedure 
Act,  1854,"  in  *an  action  commenced  in  our  said  court  of  ,  r^,!^^/. 
at  the  suit  of  A.  B.  [or  <<  the  said  A.  B.,"  tf  btfore  mentionod[\  ^ 
against  the  said  C.  D.,  was  ordered  to  be  paid  by  the  said  0.  D.  to  the 
said  A.  3*  [^  ^  ooMe  may  be^  following  the  terms  or  suhstance  of  the 
rule  or  order'].  [J^  costs  were  ordered  to  be  paidj  then  the  direction  to 
levy  them  iiuy  be  thus:  << together  with  certain  posts  in  the  said  rule 
(or  <<  order")  mentioned,  which  said  costs  were  afterwards,  on  the 
d»y  of  ,  18-*,  taxed  and  i^llowed  by  our  said  court  of  at 

X        •"]    [J^  the  rule  or  order  directs  that  interest  shall  be  patd^  ikon 
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the  direction  to  levy  it  may  be  tku% :  <«  together  also  with  interest  on  the 

said  sum  o(  £  ,  at  the  rate  of  £    per  cent,  from  the  said 

day  of  y  18 — /'  {i$  the  eaee  may  be^  according  to  the  ride  or  orderJ] 


10.  Write  of  Exeeutiony  where  Matter  of  Account  is  referred  to  and 
decided  on  by  an  Arbitrator ^  Officer  of  the  Courts  or  Oownty  Oowi 
Judge. 

[The  same  as  directed  in  preceding  form  ;  butj  instead  of  stating  the 
levy  to  be  of  money  ordered  by  a  rule  or  order  to  be  paid,  soy]  *^  £  , 
which  by  an  award  [or  <<  certificate"],  dated  the  day  of  , 

18 — {date  of  award  or  certificate)^  made  by  E.  F.|  Esq.,  an  arbitrator 
appointed  by  the  parties  [or  «  by  E.  F.,  Esq.,  one  of  the  masters  {or 
other  officer^  naming  his  office)  of  onr  court  of  /'  or  <<  by  E.  F., 

Esq.,  the  jndge  of  the  county  court  of  ,"  as  the  case  nu^  Ae], 

pursuant  to  the  8d  section  of  <«The  Common  Law  Procedure  Act, 
1854,"  was  awarded  [or  <<  certified"]  to  be  due  and  payable  from  the 
said  0»  D.  to  [<<  the  said"]  A.  B." 


"^7771  *^^'  Special  Cau  for  the  Opinion  of  the  Courts  under  Section  4 
-^      of  the  Common  Law  Procedure  Actf  1854,  where  the  Allow^ 
anee  or  Disallowance  of  a  particular  Item  or  Items  depends  on  a 
Question  of  Law* 

In  the  Queen's  Bench  [«  Common  Pleas"  or  <«  Exchequer."] 

Between,  fcc. 

The  following  case  is  stated  for  the  opinion  of  the  court,  under  a 
rule  of  the  court  [or  <<  order  of  the  honourable  Mr.  Justice  "  or 

<<  Baron  "],  dated  the  day  of  18 — ,  made  pursuant 

to  the  4th  Section  of  <<the  Common  Law  Procedure  Act,  1854." 
[Here  state  the  material  facts  of  the  case  bearing  upon  the  question  of 
law  to  be  decided.^ 

The  question  [or  « questions"]  for  the  opinion  of  the  court  is  [or 
«  are"] : 

First.  Whether,  [^.] 

Second.  Whether,  [^.] 


12.  Issue  to  be  tried  by  a  Jury^  where  the  Court  or  a  Jt^dge  has  directed 
itj  under  section  4,  where  the  Allowance  or  Disallowance  of  a  fat- 
ticular  Item  or  Items  depends  on  a  Question  of  Fact. 

In  the  Queen's  Bench  [or  <«  Common  Pleas"  or  « Exchequer  of 
Pleas"]. 

The  day  of  ,  18 — [date  of  issue^  when  delivered  by  the 

plaintiff"]. 
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( Ventte.)  A.  B.y  by  ,  his  attorney,  sues  C.  D.,  and  the  plaintiff 
[or  « defendant*']  affirms,  and  the  defendant  [or  « plaintiff"]  denies, 
that,  ^c.  l^ffere  $tate  the  que$tion  of  fact  to  be  trUdj  a$  directed  by  the 
court  or  Judge.  In  eome  caeesy  it  may  be  advieable  to  state  an  induce- 
ment before  stating  the  question  in  dispute."]  {If  there  be  more  than 
one  question  to  be  decided^  state  it  thus ;]  <<  And  the  said  plaintiff  [or 
«  defendant"]  also  affirms,  and  the  ^defendant  [or  <<  plaintiff"]  r^ij^A 
also  denies,  that,  ^<?."]  And  it  has  been  ordered  by  the  conrt  '- 
[or  <<by  the  honourable  Mr.  Justice  ,"  or  «« Baron  "] 

that  the  said  question  [or  <<  questions"]  shall  be  tried  by  a  jury ;  there- 
fore let  the  same  be  tried  accordingly. 


18.  Postea  thereon* 

[The  same  as  in  ordinary  cases^  except  that  there  is  no  asseesment  of 
damages."] 


14.  Special  Case  stated  by  an  Arbitrator  under  Section  b  of  the  Common 

Law  Procedure  Acty  1854. 

[In  the  tpecial  case^  the  arbitrator  must  state  whether  the  arbUraHon 
is  under  a  compulsory  referenee  under  the  Acty  or  whether  it  is  upon 
a  reference  by  consent  of  the  parties^  where  the  euhmiseion  has^beeny  or 
is  to  bcj  made  a  rule  or  order  of  one  of  the  superior  courts  of  law  or 
equity  at  Westminster.  In  the  former  cascj  the  award  must  be  intituled 
in  the  court  and  cause^  and  the  rule  or  order  of  the  court  must  be  set  forth. 
In  the  latter  case^  the  terms  of  the  reference  relating  to  the  submission 
being  made  a  rule  or  order  of  courts  must  be  set  forth.] 


15.  Judgment  thereon^  where  a  Judgment  has  been  ordered. 

[Copy  the  special  cascj  and  then  proceed  thus:]  Afterwards,  on  the 
day  of  ,  18 — j  come  here  the  parties  aforesaid ;  and  the 

court  is  of  opinion  that  [state  the  opinion  of  the  court  on  the  ques^ 
tion  or  questions  stated  in  the  case^  in  the  affirmative  or  negative  as  the 
ease  may  be.]  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  £        ,  and  £        ,  for  his  costs  of  suit 

*[In  the  margin  opposite  the  wordsj  <<  Therefore  it  is  considered,  1-41^^0 
Ac,"  write  "  Judgment  signed  the  day  of  18 — ,"  "• 

inserting  the  day  of  signing  final  judgment.] 


2X 


W>v, 
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16.  PasteOy  ufhefe  the  Judge,  upon  tJie  (rial  of  an  luue  in  Fact  before 
him,  under  Section  1,  directs  an  Arbitration  as  to  Part  of  the  Claimj 
Wider  Section  6  of  the  Common  Law  Procedure  Act,  1854. 

{^Proceed  as  in  the  abo^  prescribed  form  of  postea  No.  ^cr  S,  as  tke 
dise  ifnay  he^toiJu  statemeni  qfthe  appearance  of  the  parties  at  thetried, 
inclusive,  and  then  proceed  ^Aut:]— ^^  And,  as  to  the  plai&tiff's  cimi 
lb  the  cou&t  of  the  declaration  within  mentioned  [as  the  ease 

may  be"],  k  apf  ears  to  the  said  judge  [or  «  Baron"]  that'  the  qneetioas 
arimn|(  thereoa  involve  natter  of  account  which  cannot  conveniently  be 
tried  before  him;  and  hereupon  the  said  judge  [or  <<haron"]  orden 
that  the  plaintiff's  claim  in  the  said  connt  of  the  declaration 

mentioned  be  referred  to  E.  ¥.,  of  ,  Esq.,  an  arbitrator  appointed 

by  the  said  parties  [or  ^^to  B.  F^^  Esq.,  being  one  of  the  masters  of 
t)ie  Coort  of  Queen's  Beneh^"  or  <«  Common  Pleas/'  or  '^Exdieqaer 
of  Pleas,"  {or  other  officer  of  the  court,  stating  his  office),  or  <«  to  E.  F. 
Esq.,  being  the  judge  of  the  county  court  of  ,  upon  the  terms 

that,  &c.,  set  forth  the  terms  of  the  order"] ;  and  the  said  judge  [cr 
<«l>ai'dn"]  decides  each  of  the  said  issues,  except  those  relating  to  tke 
said  count  of  the  decTuration,  in  fav<Mr  of  the  plaintiff  [or  the 

staiefhent  qfthe  decision  fnoy  he  m  ike  affirmative  or  nMgaUve  words  of 
iila  iskus,  as,  for  example,  ^ns-: — ^^And  tito  said  jud|^  (or  ^'bwoa") 
l»  to  the  first  issue  within  joined,  deetdes  that  the  defendant  is  goil^ 
as  wftlnn  ki  the  coimt  of  the  declaration  alleged ;  and,  as  to  tbe 


^7801  ^^^^  tissue  within  joined,  the  said  judge  (or  «<  ba:ron")  decides 

-*  that  the  defendant  did  not  commit  the  acts  within  in  the 
cimiit  of  the  det^lsration  alleged  liy  the  plaintiff 's  leave."]    And  the  said 
judge  [or  «  baron"}  assesses  the  damages  of  the  plsSntiff  on  oceasioii 
of  the  premises  within  in  the  count  of  the  declaration  com- 

plained of,  over  and  above  his  costs  of  suit,  to  £        .  [Omit  the 
sessntent  of  damages,  if  none  mc^J]    Therefore,  &c. 


1Y«   Writ  of  Sahere  t'aeiae  Possessionem,  on  a  Mule  to  deliver  Posses- 

sion  of  Land  pursuant  to  an  Award. 

VWtQitLih,  by  the  Oriace  of  Ood,  of  the  United  Kingdom  of  Great 
>ft?ltain  and  Ireland  Queen,  Defender  of  the  Taith,  to  the  sheriff  of 

,  greeting :  We  command  you  that  you  omit  not  by  reason  of 
any  liberty  of  your  colinty,  but  that  you  enter  the  same^  and  without 
delay  you  cause  A.  B.  to  have  poiBsession  of  [here  describe  tha 

lands  and  tenements  as  in  the  rule  for  delivery  of  possession],  and(a) 
which  lands  and  tenements  by  a  rule  of  our  Court  of  Queen's  Bench  [or 
a  Common  Pleas,"  or  <<  Exchequer  of  Pleas"],  dated  the  day  of 

,  18 — ,  made  pursuant  to  the  sixteenth  section  of  <«  the  Common 

(a)  [o£] 
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Lav  Procedure  Act,  1854,"  E.  F.  [the  party  named  in  tht  rule]  wtt 
wdered  to  deliver  possession  to  the  said  A.  B. ;  and  in  irhat  nmnner 
you  have  executed  this  our  writ  make  appear  to  us  [j9f  in  the  Commxm 
PkaSy  "to  our  justices/'  or  in  the  JSxehequeTj  "to  the  barons  of  otnr 
Eicchequer'']  at  WeBtminster,  immediately  after  the  execution  hereof^ 
anid  have  you  there  then  this  writ.     Witness  ,  at  Westminster^ 

the  day  of        ,  in  the  year  of  our  Lord 


♦18.  Judgment  for  the  Plaintiff  on  a  Special  Caee  etated  under  r^^ 
Section  32  of  Common  Law  Procedure  Act,  1854.        •■ 

[Copy  the  epeeiml  eoM,  and  then  proceed  ihue::'] — ^Afterwards,  on 
,  come  here  the  parties  jiforesaid  by  their  respective  atorneys 
aforesaid ;  and  the  court  is  of  opinion  that,  &c.  [itate  the  opinion- of 
the  court  on  the  question  or  questione  itated  in  the  caee'}.  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendant  the  said 
£  ,  and  X  ,  for  his  costs  of  suit, 

[In  the  margin,  opposite  the  words  "  Therefore  it  is  considered,  &c." 
write  «  Judgment  si  ned  the  day  of  ,  18—,"  inserting  the 

^y  <f  signing  final  judgment.'] 


19.  Judgmeid  qf  Affirmance  by  Court  of  Error  in  the  JBxehequer  Cham* 

her  J  on  a  Special  Case. 

[Copy  to  the  end  of  the  Judgment  on  the  roU  in  the  action,  and  then 
proceed  thus  :"] — Afterwards,  on  [tJie  day  of  lodging  the  note  of 

errorl,  the  defendant  [or  "plaintiff'']  dalarered  to  one  of  the  masters 
of  the  court  here  a  memorandum  in  writing  in  the  form  required  by  and 
according  to  the  statute  in  that  case  made  and  provided,  alleging  that 
there  was  error  in  law  in  the  record  and  proceedings  aforesaid ;  and 
afterwards,  on  [the  day  of  making  the  entry  of  the  suggestion  on 

the  rott],  the  defendant  [or  "plaintiff"]  said  that  there  was  no  error 
therein :  And  thereupon  afterwards,  on  [the  day  of  giving  Judg* 

sHent  in  the  Exchequer  Chamber"],  in  the  Court  of  Exchequer  Chamber 
of  our  Lady  the  Queen  before  the  justices  of  the  Common  Bench  of  our 
said  Lady  the  Queen,  and  the  barons  of  her  Exchequer  [or,  ifihe  error 
he  on  a  judgment  of  the  Common  Pleas,  say  "  before  the  justices  of  our 
Lady  the  Queen  assigned  to  *hoId  pleas  in  the  court  of  our  said  rmjon 
Lady  the  Queen  before  the  Queen  herself,  and  the  barons  of  her  '- 
Exchequer,"  or,  if  the  error  he  on  a  judgment  of  the  Exchequer,  say, 
"  before  the  justices  of  our  Lady  the  Queen  assigned  to  hold  pleas  in  the 
court  of  our  Lady  the  Queen  before  the  Queen  herself,  and  the  justices 
of  the  Common  Bench  of  our  said  Lady  the  Queen"],  come  as  well  the 
plaintiff  as  the  defendant,  by  their  respective  attorneys  aforesaid ;  *and 
it  appears  to  the  said  court  of  error  in  the  Exchequer  Chamber  that 
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there  is  no  error  in  the  record  and  proceedings  aforesaid,  or  in  giving 
the  judgment  aforesaid:  Therefore  it  is  considered  hj  the  said  court 
of  error  that  the  judgment  aforesaid  be  in  all  things  affirmed,  and  stand 
in  fall  force  and  effect,  the  said  causes  above  for  error  suggested  in 
anywbe  notwithstanding:  And  it  is  further  considered  bj  the  saoie 
court,  that  the  said  plaintiff  do  recover  against  the  defendant  JS  for 
his  damages  and  costs  which  he  had  sustained  and  expended  by  reason 
of  the  delay  of  execution  of  the  judgment  aforesaid,  on  pretence  of  the 
prosecution  of  the  said  proceedings  in  error,  and  that  the  plaintiff  have 
execution  thereof. 


20.  Judgmvid  of  Revenalj  in  the  like  Case. 

[The  tame  ae  the  preetding  form^  to  the  a9terish\  and  then  thu8  :' 
And  it  appears  to  the  said  court  of  error  that  there  is  manifest  error  in 
the  record  and  proceedings  aforesaid,  and  in  giving  the  judgment  afore- 
said: Therefore  it  is  considered  by  the  said  court  of  error,  that  the 
judgment  aforesaid,  for  the  errors  aforesaid,  be  reversed,  annulled,  and 
altogether  holden  for  nought ;  and  that  the  said  defendant  be  restored 
to  all  things  which  he  hath  lost  by  occasion  of  the  said  judgment,  &c. 


*7fi^l  *^^'  Judgment  of  Court  of  Appeal  in  Exchequer  Chamberj  on  a 
^      Disposal  of  the  Appeal  in  the  Plaintiff's  favour^  where  Judg^ 
mentfor  him  had  been  given  in  the  Court  below ^  under  the  41st  and 
42(2  Sections  of  the  Common  Law  Procedure  Actj  1854. 

[Gopg  the  ccuefor  the  appeal^  as  stated  by  the  parties^  and  then  pro- 
ceed thus :]  Afterwards,  on  [the  dag  of  giving  judgment  of  court 
of  appeal]^  in  the  Court  of  Exchequer  Chamber  of  our  Lady  the  Queen, 
before  the  justices  of  the  Common  Bench  of  our  Lady  the  Queen  and  the 
barons  of  her  Exchequer  [or,  if  the  appeal  be  from  the  Common  PleeUj 
say^  ^'  before  the  justices  of  our  Lady  the  Queen  assigned  to  hold  pleas 
in  the  court  of  our  Lady  the  Queen  before  the  Queen  herself,  and  the 
barons  of  her  Exchequer ;  or  if  the  appeal  be  from  the  Exchequer ^  say^ 
«<  before  the  justices  of  our  Lady  the  Queen  assigned  to  hold  pleas  in  the 
court  of  our  Lady  the  Queen  before  the  Queen  herself,  and  the  justices 
of  the  Common  Bench  of  our  said  Lady  the  Queen"],  come  the  parties 
aforesaid,  by  their  respective  attorneys  aforesaid ;  and  the  said  court  of 
appeal  decide  that,  &c.  [state  the  decision  of  the  court  upon  the  questions 
raised  by  the  case,  on  appeal] ;  and  it  is  considered  by  the  said  court  of 
appeal  that  the  plaintiff  do  recover  against  the  defendant  £  for 
his  costs  which  the  plaintiff  hath  sustained  and  expended  in  the  said 
appeal ;  and  that  the  plaintiff  have  execution  thereof. 
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22.  Fi.  fa,  agaimt  a  Garnishee^  under  the  63i  Section  of  ike  Common 
Law  Procedure  Aet^  1854^  where  the  Debt  %»  not  dieputed^  or  the 
Garnishee  doe$  not  appear. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 
,  greeting :  We  command  *you  that  you  omit  not  by  r^iroj 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  '- 
and  of  the  goods  and  chattels  of  E.  F.  in  your  bailiwick  you  cause  to  be 
levied  £  ,  being  the  amount  of  [or  *^  part  of  the  amount  of,"  if 

the  debt  be  more  than  the  Judgment-debt"]  a  debt  due  from  the  said  E. 
F.  to  C.  D.,  heretofore  attached  in  the  hands  of  the  said  E.  F.  by  an 
order  of  Sir  ,  knight,  one  of  our  justices  of  our  Court  of  Queen's 

Bench  [or  *^  one  of  our  justices  of  our  Court  of  Common  Pleas,"  or  **  one 
of  the  barons  of  our  Exchequer"],  dated  [date  of  order],  pur- 

suant to  the  statute  in  such  case  made,  to  satisfy  [or,  (f  the  debt  be  less 
than  the  judgment-debt,  say,  **  towards  satisfying"]  £  ,  which  A. 

B.  lately  in  our  Court  of  Queen's  Bench  [or  ^*  Common  Pleas,"  or  ^'Ex- 
chequer of  Pleas"]  recovered  against  the  said  C.  D.,  whereof  the  said 

C.  D.  is  convicted ;  and  that  you  have  that  sum  of  £  before  us 
[or,  in  the  Common  PleaSj  '*  before  our  justices,"  or,  in  the  Exchequer^ 
'^  before  the  barons  of  our  Exchequer"]  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  in 
satisfaction  as  aforesaid ;  and  that  you  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf;  and  in  what  manner  you  shall  have 
executed  this  writ  make  appear  to  us  [or,  in  the  Common  Fleas,  "to  our 
justieee,"  or,  in  the  Exchequer,  "  to  the  barons  of  our  Exchequer,"  as 
the  ease  may  be]  at  Westminster,  immediately  after  the  execution 
hereof;  and  have  you  there  then  this  writ  Witness  ,  at  West- 
minster the             day  of            ,  in  the  year  of  our  Lord 


28.  Ca.  sa.  in  the  like  Case. 

Victoria,  by  the  Grace  of  God,  of  the  United  Eongdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  *the  Faith,  to  the  sheriff  r^^Q^ 
of  ,  greeting :  We  command  you  that  you  omit  not  by  '- 

reason  of  any  liberty  in  your  county,  but  that  you  enter  the  same,  and 
take  E.  F.,  if  he  be  found  in  your  bailwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  us  [or,  in  the  Common  Pleas,  "  before  our 
justices,"  or,  in  the  Exchequer,  "before  the  barons  of  the  Exchequer"] 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 
£  ,  being  the  amount  [or,  "  part  of  the  amount,"  if  the  debt  be 

more  than  the  judgment-debt]  of  a  debt  due  from  the  said  E.  F.  to  C. 
D.,  heretofore  attached  in  the  hands  of  the  said  E.  F.  by  an  order  of 
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— ■— — ^-* — ^^ = — -  ^^ , ^^  ^^^_i„^^ 

Sir  ,  knight,  one  of  our  justices  of  onr  Court  of  Queen's  Ben^ 

[of  "one  of  our  justices  of  our  Court  of  Common  Pleas,"  or  "one of 
our  barons  of  the  Exchequer"],  dated  [diae  of  order],  pnrraant 

to  the  statute  in  such  case  made  and  provided,  to  satisfy  [or  *^  towards 
satisfying,"  if  the  debt  be  Jess  ikon  the  judgment-^kbt]  £  ,  lUch 

the  said  A.  B.  lately  in  our  said  Conrt  of  Qhomi's  Bench  [or  "^  CSonawi 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease  may  he]  reoovered  against 
the  said  C.  D^  whereof  the  said  C.  D.  is  ooimoted ;  and  hare  you  there 
then  this  writ.    Witness  ,  at  Westaunater,  the  day  4 

,  in  the  year  of  our  Lord 


24.  l^rit  against  Garnishee  to  show  Cause  why  the  Judgment-OreHtsr 
should  net  have  JBzeeution  against  him  for  the  Debt  disputed  ly  kinu 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Chreit 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  E.  F.  greeting: 
We  command  you,  that,  within  eight  days  after  the  serrice  of  this  writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  Coott 
^je%r^-,  of  Queen's  Bench  [or  <<  Common  Pleas,"  or  *«Ezcheqnerof 
-'  Pleas"],  to  show  cause  why  A.  B.  should  not  have  ezeootion 
against  you  for  £  ,  being  the  amount  [jor  «<  part  of  the  amount,"  ^ 
the  debt  exceeds  the  judgment-debt']  of  a  debt  due  from  you  to  C.  D^  to 
satisfy  [^or  «« towards  satisfying,"  ^  the  debt  be  less  than  the  juigmaitr 
Mt]  £  ,  which,  on  the  day  of  13-^  [date  ^  juig- 

ment]^  the  said  A.  B.,  by  a  judgment  of  our  Court  of  Queen's  Beaek 
[or  «( Common  Pleas,"  or  •<  Exchequer  of  Pleas"],  recovered  against  the 
said  C.  D.,  and  for  costs  of  suit  in  this  behalf;  and  take  notice,  that^ 
in  default  of  your  so  doing,  the  said  A.  B.  may  proceed  to  eieentioa. 
Witness  ,  at  Westminster,  the         day  of  ,  in  the  yeir 

of  our  Lord 

The foUowiifig  endorsemerttsmust  be  made  on  the  writ: 

This  writ  was  issued  by  P.  A.  [^plaintiff  *s  attorney's  name  in  full],  of 
{place  of  his  abode  in  full;  alsoj  if  sued  out  as  agent  fsnm 
attorney  in  the  country^  here  say  "as  agent  for  A.  A.  of         "],  attor- 
ney for  the  said  A.  B.  [or,  if  sued  oiU  by  the  plaintiff  in  person^  '*  This 
writ  was  issued  in  person  by  the  plaintiff  within  named,  who  resides  «t 
,"  mentioning  the  city,  toum^  or  parish,  and  also  the  name  of  the 

hamlet,  street,  and  number  of  the  house  of  the  plaintiff's  resideneCj  if 
any  such  there  be.] 

The  plaintiff  claims  £  [the  amount  of  the  debt  claimed  frm  As 

garnishee],  and  X         for  costs;  and,  if  the  amount  thereof  be  paid  to 

the  plaintiff,  or  his  attorney,  within  four  days  from  the  service  hereof, 

further  proceedings  will  be  stayed. 
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WitJim  three  datf9  after  the  nerviee  fill  Up  thefotbrtrinff  end&rdem^nt  ;-a*- 
This  writ  was  serred  by  me,  X.  T.,  on  C.  D.,  on  tlie        day  of 


*25.  Declaration  thereon. 

In  ffae  Queen's  Beneh  [or  '^Gomaion  Pleas/']  or  <«Ezeheqii«r  of 

Pleas"]. 
The  day  of  a.  d. 

{Venue.')  A.  B^  by  ,  Us  attorney  \ar  ^in  person"],  snes  E.  F. 

by  ^  writ  issued  forth  of  this  court,  in  these  words,  Victoria,  &c.  [copy 
ike  vfri£\ ;  aaid  the  said  £•  F.  has  appeared  to  the  said  writ :  and  the 
said  A.  B.,  by  his  attorney  afcM^ssid,  says  that  the  said  debt  dne  from 
the  said  E.  F.  to  the  said  G.  D.  is  for,  ^e.  [here  etate  the  deht^  ae  in  a 
deelaratian  in  ordinary  eaeee] ;  and  the  said  A.  B.  prays  that  ex^cvtion 
'may  be  adjudged  to  him  accordingly  for  the  said  X  ,  and  for  costs 
of  suit  in  this  behatf. 


26.  Plea  thereto. 

In  the  Queen's  Bench  [or  "Common  Pleas/'  or  << Exchequer  of  Pleas"]. 
The  day  of  A.  D. 

£.  F.      1      jChe  said  E.  F.,  by  ,  his  attorney,  says  that  he 

ats.  A.       /never  was  indebted  to  the  said  C.  !D.  as  alleged  [or  plead 
eueh  other  defence^  or  several  drfenceSj  as  in  other  eaeee']. 


27.  Isiue  thereon. 

[^Coptf  the  declaration  and  pleadingSj  and  conclude  thue ;]  ThdrefoTd, 
let  a  jury  come,  &c. 


28.  Poetea  thereon. 
[The  same  as  in  ordinary  eaeee^  omitting  the  aeueement  of  daHnagee^ 


♦29.  Judgment  for  Plaintiff  therein. 

[The  eame  as  in  ordinary  caeee^  to  the  statement  of  the  judg- 
menty  which  may  he  thus : — '\  <«  Therefore  it  is  considered  that  the  said 
A.  B.  haye  execution  against  the  said  E.  F.  for  the  said  £  ,  the 
amount  [or  «  part  of  the  amount"]  of  the  said  debt  due  from  him  to  the 
said  C.  D.,  to  satisfy  [or  « towards  satisfying,"  if  the  debt  be  less  thaii 
the  Judgment'debty']  the  said  £  which  the  said  A.  B.  on  the  ssiid 
day  of  ,  18 —  [date  of  Judgment  against  judgment-debtor^j 

by  the  judgment  of  this  court,  recovered  against  the  said  G.  P. ;  afnd 
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it  is  farther  considered  that  the  said  A.  B.  da  recover  against  the  said 
E.  F.  jS        for  his  costs  of  suit  in  this  hehalf . 


80.  Ft.  fa.  therein. 

Victoria,  hy  the  Gh-ace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of 

y  greeting :  We  command  you  that  you  omit  not  by  reason  of 

any  liberty  of  your  county,  but  that  you  enter  the  same,  and  of  tlie 

goods  and  chattels  of  E.  F.  in  your  bailiwick  you  cause .  to  be  made  X 

,  the  amount  [or  <«  part  of  the  amount/'  |f  the  debt  be  more  thn 
the  Judgment-debt^']  of  a  debt  due  from  the  said  E.  F.  to  G.  D.,  to  satisfy 
[or  <<  towards  satisfying,"  (f  the  debt  be  Ues  than  the  judgmenl-dAt], 
£        ,  which  A.  B.  on  the  day  of  ,  18 —  [date  of  judgment 

against  Judgment-debtor]  by  the  judgment  of  our  Court  of  Queen's 
BeiSich  [or  '<<  Common  Pleas,"  or  <<  Exchequer  of  Fleas"]  recoTered 
against  the  said  C.  D. ;  and  whereupon  it  has  been  adjudged  by  onr 
said  court  that  the  said  A.  B.  should  have  execution  agamst  the  said 
E.  F.  for  the  said  £  ,  and  also  £  ,  which  in  our  same  court  were 
adjudged  to  the  said  A.  B.  for  his  costs  of  suit  which  he  hath  been  jMit 
*78Q1  *^^  ^^  occasion  of  our  writ  sued  out  against  the  said  E.  F.  at  tlie 

^  suit  of  the  said  A.  B.  in  that  behalf,  whereof  the  siud  E.  F.  is 
convicted ;  and  have  the  said  moneys  before  us  [or,  in  the  Common  PUatf 
u  before  our  justices,"  or^  in  the  ExehequeVy  <<  before  the  barons  of  ovr 
Exchequer"]  at  Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  sdl  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  you  are  authorised 
and  required  to  do  in  this  behalf;  and  in  what  manner  you  shall  hate 
executed  this  our  writ  make  appear  to  us  [or,  in  the  Common  Pleaiy  <<to 
our  justices,"  ory  in  the  Hxehequery  <<  to  the  barons  of  our  Exchequer/' 
as  the  eaee  may  be]  at  Westminster,  immediately  after  the  execation 
hereof,  and  have  you  there  then  this  writ.    Witness  ,  at  West- 

minster, the  day  of  ,  in  the  year  of  our  Lord 


81.  Ca,  sa*  therein. 

Victoria,  by  the  Orace  of  Ood  of  the  United  Eangdom  of  Great 
Britain  and  Ireland  Qyeen,  Defender  of  the  Faith,  to  the  sheriff  of  i 
greeting :  We  command  you  that  you  omit  not  by  reason  of  any  liberty 
of  your  county,  but  that  you  enter  the  same,  and  take  E.  F.,  if  be  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  msy  have 
his  body  before  us  [or^  in  the  Common  Pleasy  '^  before  our  justices,"  or^ 
in  the  Exchequevy  ^'before  the  barons  of  our  Exchequer,"  as  the  cafe 
may  be]  at  Westminster,  immediately  after  the  execution  hereof,  to 
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satisfy  A.  B.  £  ,  the  amoant  [or  ^^part  of  the  amount/'  if  the  debt 
he  mare  than  the  jvidgmenirdebt']  of  a  debt  due  from  the  said  E.  F.  to 
C.  Cp  and  for  the  levying  of  Trhich  it  has  been  adjudged  by  our  Court 
of  Queen's  Bench  [or  ^^  Common  Pleas,"  *or  ^^  Exchequer  of  r^^^^r^ 
Pleas/']  that  the  said  A.  B.  should  have  his  execution  against  the  '- 
said  E.  F.y  to  satisfy  [(nr  ^^  towards  satisfying,"  tf  the  debt  he  less  than 
the  judgment^ebt]  £        ,  which  the  said  A.  B.,  on  \the  date  of 

the  judgment  against  the  judgment-dehtor^  by  the  judgment  of  the  said 
court  recovered  against  the  said  C.  D.,  and  further  to  satisfy  the  said 
A.  B.  £  ,  which  in  our  same  court  were  adjudged  to  the  said  A.  B. 
for  his  costs  of  suit  which  he  hath  been  put  to  on  occasion  of  our  writ 
sued  out  against  the  said  E.  F.  at  the  suit  of  the  said  A«  B.  in  that  be- 
half, whereof  the  said  E.  F.  is  convicted ;  and  have  you  there  then  this 
writ.     Witness  ,  at  Westminster,  the         day  of  ,  in  the 

year  of  our  Lord 

^2.-— Judgment  for  Plaintiffs  after  Verdict^  that  a  Mandamus  do  issue^ 
under  Section  11  of  the  Common  Law  Procedure  Act,  1854. 

l^The  same  as  in  the  ordinary  form  of  an  entry  of  a  judgment j  to  the 
end  qf  the  postea^  and  then  thus : — "}  Therefore  it  is  considered  that  a 
writ  of  mandamus  do  issue,  commanding  the  defendant  to  [here  state  the 
duty  to  he  pefformedy  or  the  thing  to  he  done,  as  claimed  by  the  declaror 
turn] ;  and  it  is  also  considered  that  the  plaintiff  do  recover  of  the  de- 
fendant the  said  moneys  by  the  justices  [or  ^^by  the  judge"  or  ^^  baron"] 
aforesaid  in  form  aforesaid  above  assessed,  and  also  £  for  his  costs 
of  suit  in  this  behalf. 

[In  the  margin  of  the  judgment^  opposite  the  first  words^  *^  Therefore 
it  is  considered,"  &c.,  write  ^^  Judgment  signed  the  day  of  , 

-,"  inserting  the  day  of  signing  final  judgment.'] 


*83. —  Writ  of  Inquiry s  to  ascertain  the  Expense  incurred  by  the  r^ii^o^ 
doing  of  an  Act.  and  for  the  doing  of  which  a  Mandamus  was  ^ 
issued. 

Victoria,  by  the  Grace  of  Ood  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff  of  , 
greeting :  Whereas,  upon  an  application  by  A.  B.,  the  plaintiff  in  an 
action  against  C.  D.  in  our  Court  of  Queen'9  Bench  [or  «<  Common 
Pleas,"  or  <<  Exchequer  of  Pleas,"  as  the  ease  may  ie,]  at  Westminster, 
our  said  court  did,  on  the  day  of  ,  a.d.  ,  [date  of 

orderl  direct  that  [state  the  terms  of  the  order  directing  the  act  to  be 
done  at  the  defendant's  expense'];  and  the  said  A.  B.  [or  <<and  E.  F.," 
tf  another  person  than  the  plaintiff  has  been  appointed  by  the  court  to  do 
the  act]  has  [or  «<  have"]  done  the  said  act  so  directed  to  be  done ;  and, 
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im  order  to  eaaUe  our  ^aid  court  to  aficertam  the  lunount  of  the  ezpcm 
of  the  doing  the  fiame,  we  Gommand  tov^  that,  by  the  oath  of  tvelTt 
good  aod  lawful  laen  of  yonr  bailiwielc,  yoa  diligestlj  iBqnire  what  ii 
the  amount  of  the  expenaea  inourred  hy  the  aaid  A.  B.  [or  «'  by  £.  F.," 
at  th4  cote  mojf  be]  in  the  doing  of  the  aajd  act,  and  that  you  send  to 
W  [^1  in  ihe  Common  Plem^  <<to  our  juatices/'  or,  in  the  Exehnjur^ 
t<to  the  barons  of  om  Excbeqmr"]  at  Weatminster,  on  the  day 

of  now  next  enawpg)  the  inquiaitioa  which  you  ahaH  thcreapoa 

take  under  your  seal}  and  the  aeahi  of  those  by  whoae  oath  yoi  sliaU 
take  thut  inquiaitipt*  together  with  thia  writ.    Witneaa  [sMne 

<2f  ^huff  jm^ie€y  or^  in  the  Msehequer^  of  chief  haron^  at  WcatmiDitcr, 
th^  day  of  in  the  year  of  our  Lord 


* 


H^Qp^  *S4. —  Writ  of  HzeetUion  in  Detinue^  under  Section  78  ^  tjU 
"-^  Comrnon  Law  Procedure  Acty  1854,  for  the  Return  of  thi 
Chattel  detained^  and  for  a  Dietringae  untU  returned^  eeparate  firm 
a  Writ  for  Ikunagee  or  Ooete. 

YiCTOBU,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  F^th,  to  the  sheriff  of 
,  greeting:  We  command  you,  that  you  omit  not  by  reason  of 
any  liberty  of  your  county,  but  that  ypu  enter  the  same,  and  without 
delay  you  cause  the  following  chattels,  that  is  to  say,  J[^here  enunurtii 
the  chatteh  recovered  by  tK^  Judgment,  f^  the  return  of  which  exeemfim 
hae  been  ordered  to  tat^,]  to  b^  returned  to  A^  B.,  which  the  said  A.  & 
lately  in  our  court  before  us  [or,  m  the  Common  JPleas^,  <<  before  our 
justices,"  or,  in  the  Exchequer,  <<  before  the  barons  of  our  Ezcheqaor"] 
at  Westminster,  recovered  against  C.  D.  in  an  action  for  the  detentioa 
of  the  same,  whereof  the  said  C.  D.  b  copvicted.*  And  we  farther 
command  you,  that,  if  the  said  chattels  cannot  be  found  in  your  baili- 
wick, you  omit  not  by  reason  of  any  liberty  of  your  county,  bat  that 
you  enter  the  same,  and  distraip  the  said  C.  D.  by  all  his  lands  aod 
chattels  in  your  bailiwick,  so  tkat  ^either  the  said  C.  D.  nor  any  one 
for  him  do  lay  hands  on  the  same,  until  the  said  C.  D.  render  to  the 
said  A.  B.  the  said  chattels ;  and,  in  what  manner  you  shall  have  exe- 
cuted this  our  writ,  make  appear  to  ua  [or,  tii  Ae  CommonJ^leae,  <<  to  oor 
justices,"  or,  in  the  Sxehequer,  ««to  the  barona  of  our  Exchequer"]  at 
Weatminater,  immediately  f^fter  the  execution  hereof;  and  hare  yon 
there  then  this  writ.    Witneae  ,  at  Westminster,  the  ^7 

of  » in  the  year  of  our  Lord 
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*85. — The  lihe^  hut  instead  of  a  Diitress  until  the  Chattel  i$  r^^irqo 
returned^  commanding  the  Sheriff  to  levy  on  Defendants  Goods  *- 
the  assessed  value  of  it, 

[^Proceed  as  in  the  preceding  form  until  the^j  and  then  thiu: — ^]And 
we  further  command  you,  that,  if  the  said  chattels  cannot  be  found  in 
your  bailiwick,  you  omit  not  by  reason  of  any  liberty  of  your  county, 
but  that  you  enter  the  same,  and  of  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick  you  cause  to  be  made  £  [the  assessed  value 

of  the  chattels']^  whereof  the  said  G.  D.  is  also  convicted,  and  that,  in 
the  execution  of  this  our  last-mentioned  command,  you  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are  autho- 
rized and  required  to  do  in  this  behalf;  and  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  [or,  in  the  Common  Pleas^ 
<<  to  our  justices,"  or,  in  the  Exchequer^  <<  to  t(ie  barons  of  our  Exche- 
quer," as  the  case  may  6e]  at  Westminster,  immediately  after  the 
execution  hereof;  and  have  you  there  then  this  writ.     Witness  , 

at  Westminster,  the  day  of  ,  in  the  year  of  our  Lord 


86. — Endorsement  on  Writ  of  Summons^  of  Claim  of  a  Writ  of  In- 
junetianj  under  Section  19  of  ^  Common  Law  Procedure  Act^ 
1864. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain  the  de- 
fendant from  [here  state  concisely  for  what  the  writ  of  injunction  is 
required^  as  for  example^  thus : — <<  felling  or  cutting  down  any  timber 
or  trees  standing,  growing,  or  being  in  or  upon  the  land  and  premises 
at  ,  in  the  county  of  ,  and  from  committing  any  further  or 

other  waste  or  spoil  in  or  upon  the  said  land  and  premises"].  And  take 
notice,  that,  in  default  of  the  defendant's  entering  an  "^appear-  r^^irg^ 
ance,  as  within  commanded,  the  plaintiff  may,  besides  proceeding  '- 
to  judgment  and  execution  for  damages  and  costs,  apply  for  and  obtain 
anch  writ. 

Campbell. 

JoHH  Jebvis. 

Fbed.  Pollock. 

J.  Pabkb. 

E.  H.  Alderson. 

G.  Grbsswell. 

W.  Eble. 

Samuel  Mabtin. 

Ghablss  Gbomfton. 

B.  B.  Gbowdeb. 
27th  November^  1854. 
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THE  PRINCIPAL  MATTERS. 


ACCOUNT  STATBD. 
h  0.  U. 

TTpon  a  Mle  of  a  leuehold,  the  imrehftier  agreod 
to  pay  a  deposit  of  50^,  and  the  reitdoe  on 
oompletion.  Instead  of  actually  paying  the 
'&0f.,  he  gave  the  vendor  bL  and  an  L  0.  U. 
for  462. : — Held,  that  the  Tendor,  failing  to 
make  a  good  title,  was  not  entitled  to  reooyer 
the  452.  npon  an  aeeonnt  stated ;  and  that 
the' defence  was  admissible  under  nerer  in- 
debted.     WUaonY,  WiUon,  616 

ACCRUING  SHARE. 
See  Dxnai,  1. 

ACT  09  PARLIAMENT. 

Conatrueiion  of. 

See  Copper  Mirbbs'  Cokpamt,  2. 
Draikaob  Act. 

♦ 

ACTION. 
NoHee  of, — See  Nones  ov  Aonoir 

ADMIRALTT  SAILING  REGULATIONS. 
See  SniPPiifO,  IL 

AFFIDAVIT. 

I.  On  liotien/or  an  Attaehment, — See  Arb  itba- 

mbbt,  II. 

IL  On  Motion /or  Ooete  under  the  Oountjf'Oourt 
Act,  15  A  16  Viet,  e.  54,  s.  4,^3ee  Couimr 
COCBT,  I,  2. 


AGENT. 
Contrmet  5y. 

A  contract  was  made  in  London,  as  follows  :— 
"  Contract  between  Messrs^  V.  A  T.,  of  Mor* 
laix,  in  France,  and  M.  M.,  of  London.  M. 
M.  engages  himself  hereby  with  Messrs.  V. 
A  T.,  from,  Ac,  to,  Ac,  for  the  proper  and 
merchantable  cutting,  Ac,  of  French  pro- 
▼isions  at  Morlaix,  on  receiTing  a  free  passage 
out  to  Morlaix  from  London,  and  back  again, 
and  wages  of  30t.  sterling  per  week ;  Messrs. 
y.  A  T.  finding  the  requisite  tools,"  Ac  This 
contract  was  signed,  "For  V.  A  T.,  0.  K. 
(the  defendant),  M.  M.":— Held,  that  the 
contracting  parties  were  V.  A  T.  and  ^e 
plaintilf ;  and  that  the  defendant,  by  signing 
it  on  behalf  of  V.  A  T.,  did  not  render  him- 
self personally  liable.    Jfahonp  ▼.  KekuU,  390 

AGREEMENT. 

See  COITTRACT. 

ALIEN  ENEMT. 

PUa  of. 

The  defendant,  on  the  2d  of  March,  obtained 
time  to  plead,  on  the'  usual  terms ;  on  the 
28th,  war  was  declared  between  this  country 
and  Russia  (of  which  country  the  plainttff 
was  a  subject) ;  and,  on  the  29th,  the  defend- 
ant applied  for  leaye  to  plead  that  the  plain- 
tiff was  an  alien  enemy,  which  the  judge 
declined  to  allow:  —  The  court  refiised  to 
assist  the  defendaatb     Skepehr  r.  Ihtrani, 
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AMBASSADOR. 


ASSIGNMENT. 


AMBASSADOR. 

Privilege  of, 

1.  A  '*  eeoretarj  of  legation/'  aeeredited  to  the 
eourt  of  EngUnd  by  a  foreign  sovereign,  and 
acting,  in  the  absence  of  his  ambassador,  as 
charg€  d'affaires,  is  entitled  to  all  the  priri- 
leges  of  an  ambassador.    Taylor  r,  Bett,  487 

8.  And  such  a  person  does  not  forfeit  his  privi- 
lege by  engaging  in  mercantile  traasaetions 
here, — though  the  tervanu  of  the  ambassador 
do,  by  Tirtue  of  the  exception  in  the  7  Anne, 
c  12, 1.  6.  lb. 

%.  An  action  having  been  brought  agunst  a 
foreign  minister  and  three  other  persons, 
upon  a  contract  entered  into  by  them  jointly 
in  the  country  from  which  the  minister  was 
•oeredited,  his  attorney  gave  an  undertaking 
to  appear,  and  ^>peared  «ad  pleaded  on  his 
behalf,  and  afterwards  obtained  a  rule  for  a 
•peoial  Jury : — Held,  that»  by  thus  voluntarily 
attorning  to  the  jurisdiction;  the  minister  wasi 
estopped  from  applying  to  the  oonrt  to'*strike 
out  his  name,  or  to  stay  the  proceedings,  on 
the  ground  of  his  privilege.  Jb. 

i»  Qu9rtf  whether  the  privilege  of  an  ambas- 
sador or  foreign  minister  extends  to  prevent 
his  being  sued  in  the  courts  of  this  ooantiy, 
or  only  to  protect  him  from  process  which 
may  affect  the  sanctity  of  his  person,  or  his 
comfort  and  dignity.  /6. 

AMENDMENT. 
Under  15  d:  16  Vict,  c  76,  e.  222. 

1.  Upon  a  trial  by  the  record,  the  eourt  amended 
the  declaration  by  inserting  therein  the  true 
date  of  the  Judgment  recovered,  unde^  the 
16  A  16  Vict  0.  76,  s.  222.  Nohh  v.  Chap, 
man,  400 

2.  Aji  to  the  power  of  the  court  to  allow  an 
amendment  after  trial,  by  adding  a  pUa, — 
Qnare  t     Ckamleg  v.  Gmndg,  608 

3.  The  eourt  will  not  interfere  with  the  discre- 
tion of  the  judge  at  nisi  prius  as  to  the  amend- 
ment  of  the  record.    Morgan  v.  Pike,       478 

APPEAL. 
See  CouxTT  OouBT,  IV. 

ARBITRAMENT. 
L  Autkoritg  of  Arbitrator. 

1.  A  cause  was  referred  by  a  Judge's  order  to 
the  arbitrament  of  A.  and  B.  and  of  such 
third  person  as  they  should  before  proceeding 
npon  the  reference  appoint,  the  award  to  be 
made  by  them,  or  any  two  of  them : — Held, 
that,  although,  primi  facie,  the  parties  were 
entitled  to  have  the  joint  judgment  of  the 
three,  or  of  any  two  of  them  who  could  after 
conference  agree,  yet  they  might  by  their 
conduct,  in  treating  the  third  as  an  wnpire, 
to  be  called  in  only  in  the  event  of  a  differ- 


ence between  the  two  first-named  srbttntan, 
waive  that  right  PeUreon  v.  Ayn,  Ui 
2.  An  action  of  ejectment,  upon  two  ssrwil 
demises,  was,  after  issue  joined,  refened  bjs 
judge's  order,  to  the  award,  order,  sittte. 
ment,  final  end,  and  determination  of  sb  oa* 
professional  arbitrator, — ^the  costs  of  tbeessN 
and  of  the  reference  and  award  to  tbids  tin 
event  of  the  award.  The  arbitrator,  prefeM- 
ing  to  make  his  award  "  of  and  eoMania{ 
the  matter  to  him  referred,"  ordered  tbt 
'*the  verdict  in  the  said  cause  shoeld  bs 
entered  for  the  leeeore  of  the  plaintiff^— 

Held,  by  Manle,  J.,  and  Talfonrd,  J.,  Ott, 
although  the  submission  gave  the  srbitntor 
no  power  to  enter  s  verdiei,  yet  that,  iaai* 
much  as  the  words  used  by  him  wen  sot 
precise  and  technical  words,  the  court  vai  it 
liberty  to  deal  with  them  as  a  mere  iaHaa^ 
tion  ollhis  intention  substantially  to  dmide 
^n  favour^  the  lessors  of  the  pUiatil^  asd, 
^  consequently,  that  the  award  might  be  ca- 
foned  b^action. 

Williams,  J.,  dissenUente,  on  the  grooi 
that,  in  so  holding,  the  court  would  virtsally 
be  overruling  a  deciaion  of  the  Court  of  Si- 
chequer,  which  had  been  recognised  by  lab- 
sequent  cases,  though  he  conceived  it  to  baft 
been  erroneous.    Lam  v.  BkMmrrom,     77 

IL  Attachment  for  Non^-per/otmanee  c/Anerd. 

Intituling  Ajffidamt.] — Two  actions  oC  A.  «> 
B.,  and  B.  v.  A.,  and  all  matters  in  diferesM 
between  the  parties,  were  referred,  the  ceia 
of  the  reference  and  award  a$  to  ihetaai 
actione  to  be  in  the  discretion  of  the  axbitrar 
tor.  The  award  foand  that  there  wai  da* 
from  B.  to  A.  ML  18e.,  and  directed  that  & 
should  bear  his  own  costs  in  the  actioB 
brought  by  him  against  A.,  and  alio  A.*i 
costs  of  that  action ;  that  A.  was  entitled  to 
recover  521,  IS«.  in  the  action  brought  by  bin 
against  B.,  and  that  B.  should  pay  that  lam, 
on  demand,  to  A.,  together  with  A.'i  aoiti 
of  the  action;  and  that  each  party  ihoald 
bear  his  own  costs  of  the  reference,  aad  half 
the  expense  of  the  award. 

The  action  of  B.  e.  A.  had  not  proeaedid 
beyond  the  writ,  and  consequently  thsra  van 
no  costs  due  therein  to  A. 

The  agreement  of  reference  haviag  beea 
made  a  rule  of  court, — ^the  rule  being  iBtHaled 
"  In  the  matter  of  the  arbitration  betveca  A. 
and  B.:  A.  «.  B.,"— and  the  522.  18i.  ^ 
taxed  costs  of  the  action  of  A.  r.  B^  baTiag 
been  duly  demanded,  the  court  graated  aa 
attachment  against  B.  for  non-payiNat  of 
those  two  sums.    In  re  Pike  and  Iftnmen, 

ASSENT. 
Evidence  of,— 'See  Clctb. 

ASSIGNMENT. 
To  delay  Creditore,-~See  Baxkbvft,  IV. 


ATTACHMENT. 


BANKBUFI. 
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ATTACHMENT. 

J^or  Nftn-performane^  of  an  Awtrd, — See  Arbn 

TBAMKHT,  IL 

ATTORNEY. 

L  Action  ayainetf  for  Negltgenee. 

I.  A  trader  haying  petitioned  the  oonrt  of 
bankruptoy  under  the  2Uth  seetion  of  the  12 
A  13  Vict  c.  106,  an  order  was  made  under 
1.  219,  that  his  estate  and  eifeets  should  be 
possessed  and  reoeiyed  by  the  official  assign 
nee>  and  be  taken  possession  of  hj  the  mes- 
■anger.  One  of  the  creditors  employed  the 
plaintiff  (an  attorney)  to  prepare  an  assign- 
ment  of  his  effects  for  the  benefit  of  the  gene- 
ral body,  informing  him  that  all  would  ooncnr 
therein.  The  assent  of  all  the  creditors  not 
having  been  obtained,  the  assignment  became 
uaayailing ;— -Held,  that  the  plaintiff  was  not 
guilty  of  gross  ignorance  or  gross  negligence 
in  preparing  the  assignment  under  such  cir- 
cumstances.   Lewie  y.  CoUard,^  208 

3.  SembUf  that  an  attorney  who  reeelyet  in- 
structions to  prepare  a  security  for  the 
pigment  of  an  annuity  to  a  woman  in  eonsld- 
eimtion  of  past  cohabitation,  is  guilty  of  neg- 
ligence if  he  do  it  by  a  mere  agreement  only, 
Bot  under  seaL    Parker  y.  BolU,  691 

3.  In  such  a  case,  the  judge  told  the  jury  that 
•rery  attorney  is  bound,  under  pain  of  being 
made  responsible  in  action,  to  bring  a  fair 
and  reasonable  amount  of  care  and  skill  to 
the  performance  of  his  professional  duty, — 
without  defining  what  is  a  fair  and  reasona- 
ble amount  of  skill : — Held,  no  misdirection. 

/6. 
II.  Privilege  of, 

*the  Loildon  (City)  Small  Debts  Extension  Act, 
1852  (15  A  16  Vict  c.  Izzyil),  does  not  de- 
priye  an  attorney  suing  for  a  bill  of  costs  in 
the  superior  courts,  of  the  costs  of  the  action, 
where  he  recoyers  a  sum  exceeding  20L  Bor* 
radaile  y.  Hunter,  655 

AWARD. 
iS!M  Arbitbaxiht. 

BAILIFF. 
See  BoRouoB  Court. 

BANKER. 

Action  againet,  for  diehonouring  a  Ck^, 

Dtmagee.} — Subetantinl  damages  may  be  re- 
ooyered  against  a  banker  for  dbhonouring  an 
acceptance  and  checks  of  a  customer,  there 
being  sufficient  assets  in  his  hands  at  the 
time  to  meet  tiiem.    Bolin  v.  Steward,     595 

BANKRUPT. 

L  Trading. 

Qutere,  whether  one  who  obtains  orden  for 


the  sale  of  goods  on  commission, — the  goods 
leing  furnished,  and  aecoants  rendered  to 
tne  customers  by  the  principal, — is  a  person 
who,  within  the  11  A  12  Vict  c.  106,  s.  65, 
uses  the  trade  of  merchandise  <<  by  way  of 
commission,"  or,  "as  agent  or  factor  for 
others,"  seeks  his  liyelihood  by  buying  and 
selling  f    HemamaMn  y.  Barber,  583 

IL   Fesftn^  Order  under  tie  12  A  13  Ftct  e. 

106» «.  213. 

1.  A  trader  haying  petitioned  the  court  of 
bankruptcy  under  the  211th  section  of  the  12 
A  13  Viet  e.  106,  an  order  was  made  under 
s.  213,  that  his  estate  and  effects  should  be 
possessed  and  reoeiyed  by  the  official  assig- 
nee, and  be  taken  poesession  of  by  the  mes- 
senger. One  of  the  creditors  employed  the 
I^ntiff  (an  attorney)  to  prepare  an  assign- 
ment of  his  effects  for  the  benefit  of  the 
general  body,  informing  him  that  all  would 
concur  therein.  The  assent  of  all  the  eredi- 
tors  not  haying  been  obtained,  the  assignment 
became  unayailing : — Hold,  that  the  plaintiff 
was  not  guilty  of  gross  ignorance  or  gross 
Begligence  in  preparing  the  assignment  under 
such  circumstances.    Lewie  y.  CoUard,    208 

2.  SewMe,  that  the  order  under  s.  213  has  not 
the  effect  of  absolutely  yesting  in  the  estate  of 
the  petitioner  in  the  official  assignee.         lb, 

m.  Order  for  the  Sale  of  Goode  in  the  Poe- 
eeeeion.  Order,  or  JHipotition  of  the  Bank" 
rmpt. 

An  order  made  by  the  court  of  bankruptcy  for 
the  sale  of  goods  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  under  the  12  A 
13  Viet  o.  106,  s.  125^  is  not  finally  and  eon- 
olusiyely  binding  upon  the  owner  of  them. 
Oraham  y.  Furber,  134 

IV.  Traneaetion  fraudulent  and  toid, 

1.  A.,  a  trader,  being  in  difficulties,  and  baring 
flye  executions  against  him,  all  his  goods 
were  oonyeyed  to  the  defendant  by  bill  of 
sale  from  the  sheriff,  with  an  understanding 
that  they  should  remain  on  A.'s  premises  to 
enable  him  to  repurchase  them.  The  jury 
haying  found  that  the  object  of  the  transae- 
tion  was,  not  merely  to  relieye  A.  from  a 
forced  sale  of  his  goods,  but  also  to  protect 
them  from  the  demands  of  other  creditors  :— 
Held,  that  the  transaction  was  yoid  under  the 
statute  13  Blii.  a  5,  s.  1,  and  an  act  of  bank- 
ruptcy.    Oraham  y.  Furber,  410 

2.  Qwaere,  whether  the  transaetion  would  not 
haye  been  equally  yoid  against  creditors 
whose  debts  were  contracted  eubeequMitlg  to 
theatsigament?  75. 

V.  Protected  Traneaetiane, 

The  taking  of  goods  by  the  true  owner  out  of 
the  « possession,  order,  or  disposition"  of  a 
bankrupt,  after  a  secret  act  of  bankruptcy, 
but  before  the  date  of  the  fia^  or  the  filing  of 
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the  petition,  to  **«  dealing  or  tnoMotion'' 
with  the  beaknip^  within  the  protection  of 
the  133d  neaon  of  the  13  A  IS  Vict,  c  106. 
GpakoM  T.  Furb^r,  134 

VI.  Commitment  wtder  13  ^  13  VieL  e.  106, 

•.260. 

I*  A  bankrvpt,  on  hia  ezftminetton  before  a 
commiseioner,  l>eing  asked  why  a  certain 
cheek  fbr  100/.  Ikad  been  drawn  in  fliToor  of 
hia  brother  (who,  he  admitted,  did  not  receiye 
the  money),  and  how  the  proeeede  were  ap- 
propriated, aaaweced  thai  hia  memory  did 
not  serve  him :  the  commissioner  committed 
him  to  prison,  for  not  answering  to  bis  satto- 
Ibctlon.  under  the  12  A  13  Viet.  e.  106,  s. 
260 :— Held,  that  he  was  Jnstifled  in  so  doing. 
JEs  jNiris  BradbHry,  15 

2.  The  261st  section  of  the  statute  proTides, 
tha^  upon  a  habeas  corpus  to  diseliarge  the 
bankrupt  from  a  commitment  under  s.  260, 
the  court  shall,  if  required  by  the  banlmipt^ 
in  case  the  whoU  examination  la  not  set  out 
in  the  warrant,  'inspect  and  consider  the 
whole  of  the  examination  of  such  person, 
whereof  any  such  question  was  a  part:" — 
^Mcsre,  as  to  the  mode  of  obtaining  the  exa- 
mination, where  the  rule  is  merely  to  show 
cause  why  a  habeas  corpua  should  not  issne^— 
It  not  being  the  practice  to  grant  a  certiorari 
for  that  purpose^  lb. 


VIL  ycUceto 

1.  In  the  absence  of  a  notice  (under  the  11  A 
12  Vlot  c  106»  s.  234)  to  dispute  the  peU- 
itoatii^-erscitlor'*  debt,  the  debt  upon  the  pro- 
ceedlngs  must  be  taken  to  be  admitted  fbr  all 
the  purposes  of  the  suit  Hemamamn  t. 
Barber,  683 

2.  Therefore,  where,  in  an  action  by  assignees 
of  a  bankrupt,  the  defendant  garc  notice 
(under  the  11  A  12  Vict  c  106,  s.  234)  to 
dispute  the  trading,  but  no  notice  to  dispute 
either  the  petitioDing-creditor^  debt  or  the 
act  of  bankruptcy,  and,  upon  proof  at  the 
trial  that  the  petitioning-creditor's  debt  upon 
the  proeeediogt  was  contracted  at  a  period 
when  the  bankrupt  bad  ceased  to  be  a  trader, 
the  Judge  nonsuited  the  plaintiff, — ^The  court 
granted  a  new  trial.  lb, 

BARON  AND  FKMJB. 
Jlit  HvnAim  Airo  Wvs. 

BILL  OF  EXCHANOB. 
L  Loet  BiU  or  Note. 

1.  Upon  an  issue  on  a  plea  that  the  defendant 
did  not  make  the  note  declared  on,  it  appear- 
ing that  the  note  is  lost,  secondary  eridence 
may  be  given  of  its  contents, — and  this 
whether  the  note  be  negotiable  or  not 
ChamUy  T.  Grundy,  608 

3;  And,  BewMe,  that  a  special  plea  alleging  the 


loss  of  the  note,  would  afford  do  defence  n 
the  case  of  a  niom-ntffotimbU  not*,  dmnkf 
T.  Orundy,  MS 

3.  Held,  also,  that  a  plea  sttUng  that  fhs  note 
had  been  destroyed,  panraaat  to  aa  sfrM- 
ment  between  the  maker  and  the  plaiatiff'i 
testator,  to  whom  it  was  giren,  eoold  sot,  bj 
v^ecting  the  allegations  as  to  the  tgreaint, 
be  treated  as  a  plea  setting  up  the  Ion  «f  tke 
note.  A. 

IL  Plea  of  Want  q/*  Cbimclenitum,  md  frvd. 

To  a  declaration  on  n  WU  of  exehaagedim 
by  A.  upon  B.  (the  defendant),  aad  endiMd 
by  A.  to  C,  and  by  C.  to  D.  (the  plaiatf)> 
the  defendant  plewied^— 

Fintr  that  there  neyer  was  aaj  valss  w 
oonaiderataon  for  the  aeeeptsaee  of  thttfl, 
or  for  the  drawing  or  eadwaemeat  tbemf  ^7 
A.;  that  A.'sendorMiBent  was  IB  Uaak;  that 
after  the  bill  was  drawn  and  aeeeplsd  Vr  tb« 
defMidant,  he  gave  it  toone  B-fer  their***! 
purpose  of  getting  lt.diseeunted  fisr  hia,aBd 
paying  over  the  proeeeda  to  bias;  that  B  4ii 
not  get  the  biU  dinconnlad,  or  pay  «*«  *• 
money  to  the  defendant^  but,  w  frmd  ^  ^ 
d^emdemt,  and  coatraiy  to  the  said  ipedil 
purpoaa,  aad  without  the  coaaeit  el  tki 
defendant  or  of  A.,  delivared  ymhili  te  mn 
person  to  the  defiBiidmil  imkaewi;*  thilG. 
never  guve  any  valoo  or  conaidaratiaB  fer  Ike 
endoffiement  of  the  bill  to  him;  and  that 
there  never  waa  any  value  or  eonnditttiia 
for  the  endoraement  to  the  plaiutifc 

Secondly,  the  aame  aa  ahove^  deva  lo  the 
aaUftok,  and  then  aa  foUowa.'-^thrt  C, 
before  and  at  the  Ume  of  the  eBdoneaat 
of  the  biU  to  hia»  h*d  notlee  of  its  bsTiaf 
been  obtained  from  the  defendant  hj  fiaad; 
and  Uiat  the  pblatifl;  before  and  at  the  tne 
of  the  endoraement  to  him,  had  aotiee  that 
the  bill  had  been  obtained  ftom  the  dtfoad- 
aat  by  fraud." 

Evidence  having  been  given  l^  the  de- 
fendant at  the  trial,  that  the  bill  bad  beea 
drawn  aad  accepted  aa  alleged  in  the  pica«, 
and  that  the  plaintiff  had  been  defraaded  of 
it  by  B.,  the  Judge  ruled  that  enoogh  had 
been  proved  to  call  upon  the  plaintiff  te  ihev 
that  he  had  given  value  for  the  bill:  the 
plaintiff's  evidence  lUling  to  satisfy  the  jai7» 
who,  in  answer  to  questions  put  to  the*  ^7 
the  Judges  found  that  the  blU  had  biia 
frandulentiy  obtained  from  thodefendaai^J 
B.,  that  the  plaintiff  was  cogniaaat  of  the 
fraud,  and  that  he  gave  no  conaideratioe  fv 
the  bill,  a  verdict  waa  entered  for  the  defead- 
ant  upon  both  iasuea :— Held,  that  the  nUag 
waa  correct,  and  the  pleaa  aubetaaliaDy 
proved.    Berry  v.  Afdtnnam,  ^ 

BOROUGH  COURT. 

Aj^MMment  of  Bailijfk, 
L  The  7  A  8  Vict  c  19,  recltn  that  'flMftl 
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are  bolden  for  toodiy  ooantiei,  handredty 
and  wapentakes,  hononrsy  manors,  and  other 
lordships,  libenie$,  Uid  franekuet,  haYing  bj 
enstoni  or  charter  jnrisdietion  for  Uie  reooYery 
of  debts  and  damages  in  personal  actions,  and 
that,  in  many  plaees,  great  extortion  is 
practised  under  eolonr  of  the  prooess  of  soch 
eonrts,"  and,  after  providing  certain  remedies, 
and,  amongst  other  things,  thai  the  judge  of 
eYery  snch  court  shall  appoint  bailiffs,  who 
alone,  and  no  others,  should  execute  the  pro« 
cess, — ^by  s.  8  enacts  that  all  actions,  Ac, 
against  any  bailiff  of  any  inch  court,  for  any- 
thing done  in  pursuance  of  his  duty,  shall  be 
tried  in  the  county  where  the  fhct  was  com- 
mitted, and  diall  be  eommeuoed  within  two 
calendar  months,  and  that »  month's  notice 
of  action  shall  be  given  before  the  com- 
mencement at  the  same. 

Quart,  whether  a  "borough  eourt*'  estab- 
lished by  charter  pursuant  to  the  proTisions 
of  the  6  A  6  W.  4»  e.  7^  fnd  7  W.  4  A  1 
Vict  0.  78,  —  having  Jurisdiction  for  the 
recovery  of  debts  and  damages  in  personal 
aetioDS,  and  also  in  cjeetment  between  land- 
lord and  tenaat,>-is  a  eourt  within  the  7  A  8 
?iot  e.  19?     Tarrami  r.  Baker,  U9 

2  Assuming  that  It  is, — Held,  that  one  who  de 
ftete  executes  the  process  of  the  eourt  under 
the  sevjeant-at-maee,  but  who  has  not  been 
appointed  by  the  recorder  (the  sole  Jvdge  of 
the  borough  court),  is  not  •  «  bailiff''  within 
the  statute,  so  as  la  be  entUled  to  »  motttii's 
notice  of  action.  lb. 

CANAL  COMPANY. 
Sf  Fatmo  Act. 


CARIilBR. 

Biffhia  and  LiaMUitt  of. 

1.  One  who  holds  himself  out  as  a  carrier  of 
goods  between  two  places  one  of  which  is 
■  beyond  the  confines  of  Bngland,  is  still  sub- 
'  jeet  to  the  common  law  liability  of  a  carrier 
for  hiro,  and  is  bonnd  to  accept  all  goods 
whieh  aro  reasonably  tendered  t»  hka  for 
eonveyanee  between  those  limits.  Gromek  v. 
Tile  LimdoH  and  iforiA- IFeffem  Baiimay 
Company,  tbb 

S.  A  common  carrier  has  no  general  right  to 
refuse  to  receive  a  parcel  tendered  H  him  for 
oonveyanee,  unless  informed  of  the  nature 
of  its  contents.  Jh. 

i.  A  railway  company  acting  as  common  car- 
riers, and  bound  by  statute  to  deal  equally 
with  all  persons,  cannot  make  a  regulation 
for  the  conveyance  of  goods,  whieh  in  praetiee 
afliMts  one  individual  only.  /6. 

CATTLS. 
Bm  lUlLWAT  OOHPAXT,  I.,  d^  5,  A. 


CSRTIORARL 
8at$  Habias  Conrus. 

CHAMBERS. 
Ste  Pbactiob»  V< 

CHAROK  D'AFFAIRES. 

Set  A]IBA88A]>0B. 

CHARTER-PARTY. 
CwMtr^tMtion  of, 

1.  By  a  charter-party  it  was  agreed,  that  the 
ship  should  proceed  to  Pemambnco,  and 
there  load  from  the  factors  of  the  freighters, 
having  first  discharged  her  cargo,  if  any, — 
any  legal  merchandise,  to  the  extent  of  a  full 
cargo,  that  the  freighters  might  hare  for 
shipment,  and  should  proceed  therewith  to 
Yaiparaiso,  a  legal  port  between  Valparaiso 
and  Guayaquil,  and  OuayaquH,  all  or  any, 
and  there  discharge  the  cargo  laden  on  board 
at  Pemambttco,  and  at  the  port  between  Val- 
paraiso and  Qaayaqnil  [and  Ouayaqnil] 
inclusive,  also  discharge  any  goods  taken  on 
board  at  Valparaiso  for  thst  purpose,  and  at 
any  and  all  the  aforesaid  ports  should  receive 
and  take  on  board  a  full  and  complete  cargo 
of  legal  merchandise,  and  therewith  proceed 
to  Cork  or  Falmouth  for  orders  to  discbarge, 
And  deMver  the  same  agroeable  to  bills  of 
hdlbg,  on  being  paid  freight  at  and  after  the 
rate  of  61.  6«.  per  Uin,-^tuek  freight  to  be  in 
fvXLfof  tht  vojfage;  tkt  cargo  from  Pemnm- 
buco  being  freight  free,  ae  teell  «#  (Aofe  goode 
efnpped  at  Vaiparaieo,  if  etng,for  the  porte  at 
wAteh  Ae  veeeei  ekould  toad  her  homeward 
cargo. 

Seventy  running  days  wen  to  be  allowed 
the  said  merohaati  if  the  ship  was  not  sooner 
despatched,  for  loading,  dieekarging,  and  re- 
ioetding  the  eaid  ekip  at  the  eeveral  porte  eke 
ekould  proceed  to  for  tkat  purpoee,  to  com- 
mence and  be  computed  from  the  several 
periods  of  the  vessel  being  dear,  and  ready 
for  those  purposes. 

The  ship  took  in  cargo  at  Pernambuco, 
which  was  discharged  at  Valparaiso.  At 
Valparaiso  she  took  on  board  goods  belonging 
to  the  freighters,  and  also  to  other  merchants, 
for  Faita  (a  port  between  Valparaiso  and 
Ouayaqnil)  and  Ouayaqnil,  part  of  which 
WON  to  be  discharged  thero,  and  the  rest  to 
be  carried  to  England.  Jfo  part  of  the  JUtse- 
ward  cargo  mae  put  on  board  of  Pmita,  The 
scTcnty  running  days  wero  all  eonsumed  at 
Pernambuco,  Valparaiso,  Paita,  and  Guaya- 
quil, vis.,  thirteen  at  Pernambuco,  thirty-nine 
at  Valparaiso,  eight  at  Paita,  and  the  rest  at 
Ouayaqnil,— plus  three  days,  for  which  de- 
murrage was  paid  to  the  master : — 

Held,  that  the  stipulated  freight  of  BL  be, 
eovered  the  whole  voyage,  and  tkat  tha 
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owner  was  not  enUtled  to  freight  for  the 
goods  carried  from  Valparaiflo  to  Paita, 
although  no  part  of  the  homeward  cargo  wae 
loaded  at  the  last-mentioned  place.  Swttting 
T.  DartheM  and  Other$,  538 

t.  Held  alao,  that  the  serentj  mnning  days 
"for  loaaing,  discharging,  and  re-loading/' 
only  applied  to  the  porta  of  loading,  infer- 
mediate  diwharge,  and  re-loading,  and  con- 
sequently that  the  charterers  were  entitled  to 
a  reasonable  time  for  unloading  the  home- 
ward cargo  in  London,  without  paying  de< 
munrnge.  lb. 

CHECK. 

See  Bakkiil 

CLUB. 
LiabUitg  of  Oomminm  'of  Ifgaqyimeat, 

k,  and  B.  and  twenty-four  other  persona  were 
members  of  the  committee  of  management 
of  a  club.  The  club  being  in  debt»  a  resolu- 
tion was  passed  at  a  general  meeting  of  the 
elnb  (at  which  B.  was  not  present),  on  the 
1st  of  June,  1852,  to  the  effect  that  a  loan  of 
40001.  was  necessary  to  free  the  society  ftrom 
outstanding  liabilities,  and  that  the  com- 
mittee be  empowered  to  rake  that  sum  on 
the  guarantee  of  the  society.  At  a  meeting 
of  the  committee  on  the  16th  of  June,  at 
which  B.  was  present,  the  aboTC  resolution 
was  discussed;  and,  at  a  second  general 
meeting  of  the  society,  held  on  the  same  day, 
the  resolution  for  the  loan  was  oonfirmed. 

At  a  meeting  of  the  committee  on  the  3d 
of  August,  at  which  B.  was  not  present^  the 
terms  of  a  loan  of  40002.  firom  the  Commer- 
cial Bank  were  arranged,  and  the  money  was 
placed  to  the  credit  of  the  club  on  the  6th, 
their  account  being  at  the  same  time  trans- 
ferred ftom  another  bank  to  the  Commercial 
Bank. 

On  the  12th  of  August,  the  signatures  of 
B.  and  of  certain  other  members  of  the  com- 
mittee who  were  authorised  to  sign  checks 
on  behalf  of  the  club,  were  transmitted  to  the 
Commercial  Bank ;  and  Tarious  cheeks  were 
afterwards  drawn  by  B.  and  other  members 
of  the  committee  upon  the  Commercial  Bank, 
for  the  current  expenses  of  the  club. 

An  action  haYing  been  brought  by  the 
Commercial  Bank  against  A.,  to  reeoYcr  the 
balance  due  to  them  from  the  dob,  and  judg- 
ment  haYing  been  recovered  therein  against 
A.  for  a  large  sum,  which  he  had  paid : — 
Held,  that  there  being  eridence  of  his  pre- 
▼ious  assent  to,  and  subsequent  ratification 
of,  the  act  of  the  committee  in  obtaining  the 
loan,  B.  was  liable  to  contribution ;  and  that 
the  proceedings  at  the  meetings  at  which  he 
was  not  present  were  admissible  in  evidence 
against  him  in  an  action  brought  by  A.  to 
enforce  such  oontribution.  The  Earl  of 
MoumeaeheU  t.  Barber,  53 


COLONIAL  80C1KTT. 
See  Club. 

COMMITHENT. 
See  BABKaurr,  VL 

COMMON. 
See  EircnoAcnfiirT. 

COKDUCTOB. 

See  MiTBOPOLXTAX  8ta«b  CiRiuai. 

COKSIDERATIOK. 
See  BiLii  OP  BzcaiTCi,  IL 

IVPASCT. 

CONSOLIDATION. 
See  PMcncn,  L  9. 

CONTRACT. 

L  Pariiee, 
A  eontraet  was  made  in  LondoOt  u  foUowi:— 
<<  Contract  between  Messrs.  V.  A  T.,  oT  Moir. 
laix,  in  Franco,  and  M.  K.,  of  Londoa.  M. 
M.  engages  himself  hereby  with  Mmoi.  V. 
A  T.,  from,  4o.,  to,  Ac,  for  the  proper  u4 
merchantable  cutting,  Ac,  of  French  proti* 
sions  at  Ifoirlaiz,  on  reoeiriog  afree  ptMfll 
out  to  Moirlaiz  from  London,  and  back  ipiif 
and  wages  of  ZOe.  sterling  per  week;  Uum. 
V.  A  T.  finding  tiie  requisite  tooU,"  U 
This  eontraet  was  signed,  **  For  V.  A  T.,  C 
K.  (tiie  defendnnt),  M.  IL^t-Held,  thitthe 
contracting  parties  were  V.  A  T.  sad  tke 
plaintiff;  and  that  the  defendant,  by  ligaiaf 
it  on  behalf  of  V.  A  T.,  did  not  render  liin- 
self  personably  liaUc    Mahonjf  j.  KehU, 

IL  Ooiutrueiion  of 
1.  A.,  being  possessed  of  eertaia  pkat  sod 
materials  for  the  ooostruotion  of  a  esasl  »A 
other  engineering  works  in  Hollaad,  is  Mii^ 
1853,  agreed  by  parol  to  seU  tiie  issm  ti  B.. 
and  two  persons  were  sent  to  the  spot  te  fsl** 
theuk.  An  inventory  was  aocordiagly  nsde, 
and,  on  the  31st  of  Maioh,  A.  and  B.  4p^ 
the  following  memorandum  at  the  foot  tbo** 
of,— « Agreed  between  B.  and  mjmUS,^^ 
12c" 

On  the  8tii  of  May,  a  written  eonUtd^ 
the  sale  of  the  plant  and  materials  ws«c^ 
cuted  by  A.  and  B..  by  which  it  was  s|R«^ 
"  that  A.  should  seU,  and  B.  should  paieki«« 
all  such  parte  of  the  plant,  materials,  tfd 
things  then  on  or  about  the  works  of  tbe 
canal,  which  belonged  to  A.,  and  Ibst  tbe 
price  to  be  paid  for  the  same  should  be  the 
fair  amount  of  the  value  of  *J>«'«»^»™, 
awtouai  to  be  etttled,  in  eaee  the  partiti  Amm 
differ  ae  to  ike  eame,  bg  arbitretiee,*  ^ 
manner  therein  provided;   "and  thst  B 
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•hoald  pfty  to  A.  the  unovnl  of  raoh  price  or 
Tftlne  within  two  calendar  monthi  after  raoh 
price  or  value  shoold  have  been  fixed  and 
determined  as  oforeeaid." 

B.  wae  let  into  poMcesion  of  the  plant  im- 
mediately after  the  31et  of  March,  and  re- 
mained in  poMcuion.  No  arbitration  wae 
erer  demandedi  or  any  diaiatii faction  ez- 
preseed  by  B.  at  the  price  fixed  by  the 
ralaers : — 

Held,  that  the  OTont  npon  which  the  arbi. 
tration  claaee  of  the  contract  of  the  8th  of 
May  was  to  take  eifect, — ^rii.  the  parties  dif- 
fering as  to  the  Talne,— never  having  arisen, 
A.  was  entitled,  at  the  expiration  of  two 
months  from  that  date»  to  reeoTcr  the  Talae 
agreed  on  by  the  memonndam  of  the  31  st 
of  March,  on  a  count  for  goods  sold  and  de- 
livered. Caunan  v.  FowUr,  181 
2.  A.  and  B.  went  (in  one  day)  to  several  places, 
distant  a  few  miles  from  each  other,  where 
they  agreed  for  the  puehase  and  iale  of  seve- 
ral lots  of  timber;  and,  at  the  last  place,  a 
memorandam  of  the  whole  transaction  was 
made  and  signed  by  A.  Part  of  the  timber 
was  accepted  by  B.,  but  he  refused  to  take 
the  rest : — Held,  that  the  whole  formed  one 
Joint  contract    Bigg  v.  WhUhifig^           195 

And  —  CoppiB  MurBas'-CoMPAar,  1. 

IIL  Rueiwxon  or  Ahandonment  of. 

To  a  declaration  on  a  contract  for  the  sale  of 
growing  trees,  alleging  for  breach,  thai,  al- 
though the  defendant  had  permitted  the 
plaintiff  to  fell  and  carry  away  certain  of  the 
trees,  he  refused  to  permit  him  to  fell  and 
carry  away  the  residue, — ^the  defendant 
pleaded,  that,  after  the  promise,  and  before 
breach,  the  plaintiff  fraudulently  felled  and 
carried  away  trees  which  were  not  sold  to 
him,  exoeediDg  in  number  and  value  the  sud 
residue,  which  trees  so  fraudulently  felled 
and  carried  away  were  taken  by  the  plaintiff 
in  fraudulent  substitution  of  the  trees  pur- 
chased by  him  as  in  the  declaration  men- 
tioned; that  the  plaintiff  kept  the  trees  so 
fraudulently  felled  and  carried  away  by  him; 
and  that  therefore  the  defendant  refused  to 
permit  him  to  fell  and  carry  away  the  residue 
of  the  trees  contracted  for : — 

Held,  that  the  plea  was  bad,  inasmuch  as 
it  showed,  not  a  rescission  or  abandonment  of 
the  oontract  by  the  plaintil^  but  a  mere  act  of 
trespass,  or  wrongful  act,  for  which  the  de. 
fendant  might  have  a  remedy ;  and  that  there 
was  no  estoppeL    Xewit  v.  Clifumf  245 

CONTRIBUTION. 
Sf  Club. 

COPPER  MINERS'  COMPANT. 
CbmSmeCioii  of  (hntraet  mnd  Act  of  ParliamenL 
1.  By  an  agreement  under  seal,  bearing  date 


the  2]8t  of  July,  1847,  and  espreised  to  be 
made  between  the  defendants  of  the  one  part 
and  the  plaintiff  of  the  other  part, — reciting, 
amongst  other  things,  that  the  plaintiff  had 
erected  a  factory,  works,  and  buildings  on 
part  of  a  piece  of  land  belonging  to  the  de- 
fendant!, for  the  purpose  of  carrying  on  the 
manufacture  of  patent  fuel;  that  the  defend- 
ants had  advanced  to  the  plaintiff,  for  and 
towards  the  erection  and  completion  of  the 
said  factoxy,  works,  and  buildings,  and  the 
machinery  therein,  25001. ;  and  that  the  de- 
fendants had  agreed  to  grant  a  lease  of  the 
said  piece  of  land,  and  the  manufactory  and 
buildings,  Ac.,  to  the  plaintiff,  and  to  enter 
into  eertain  other  arrangements  for  the  sup- 
ply of  coal  for  the  said  manufactory,  and 
otherwise,  on  the  terms  and  conditions  in  the 
agreement  menfioned, — it  was  agreed   be- 
tween them,  amongst  other  things, — 1.  that 
the  defendants  should  grant  a  lease  of  the 
said  piece  of  land,  with  the  manufactory, 
buildings,  and  machinery  thereouj  to  the 
plaintiff,  for  the  tern  of  twelve  years  from 
the  25th  of  March  then  lasts  at  a  peppercorn 
rent;   thati  immediately  upon   such   lease 
being  so  granted   by  the  defendants,  the 
plaintiff  should  execute  an  assignment  there- 
of by  way  of  mortgage  to  the  defendants,  as 
a  security  for  the  repayment  of  the  said  ram 
of  2500^;,  with  interest,  within  seven  years, 
rach  mortgage  to  contain  a  power  of  sale, 
and  all  other  usual  powers, — 3.  that  all  the 
coalt  eontumed  by  the  plaintiff  tor  the  purposes 
of  his  manufacture  during  the  §aid  term  of 
twelve  geare,  ehotUd  be  purckaeed  of  the  de- 
fendante,  provided  the  defendante  could  and 
ekould  eupplg  him  with   the   quantity   that 
ehould  from  time  to  time  be  required  bg  him^ 
or  to  such  extent  as  the  defendants  could 
■^PPl7>  *^  *  certain  price;   and  that  the 
plaintiff  should  use  no  other  coal  at  the  said 
factory  during  the  eaid  term,  than  that  which 
was  purchased  of  the  defendants,  except  in 
the  event  of  the  plaintiff  requiring  more  small 
ooal  than  the  defendants  could  and  should 
supply  him  with ;  in  which  case  the  plaintiff 
was  to  be  at  liberty  to  purohaie  and  oonrame 
coal  not  being  the  defendants'  coal, — 4.  that 
the  defendante  ehould  not  be  compelled   to 
ntpplg  fi^re  thorn  500  tone  per  week,  and  that, 
in  case  the  defendants  ibould,  from  some 
substantial  cause,  be  unable  to  supply  small 
coal  to  the  extent  agreed  upon,  the  defendants 
should  give  the  plaintiffs  six  months'  notice 
of  such  their  inability,  and  in  such  case  the 
plaintiff  should  be  at  liberty  to  obtain  his 
lupply  of  coal,  or  the  excess  beyond  the 
quantity  tbe  defAidants  could  supply,  from 
any  other   source, — 10.  that   the   plaintiff 
should  not  take  down  or  remove  the  manu- 
factory and  premises  so  erected  and  built,  or 
the  machinery  in  and  about  the  same,  but 
that  rach  buildings,  erections,  and  machinery 
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■faonld  be  aa4  remain  ai  a  aecvrity  to  the 
defendanta  for  all  moneys  that  ehonld  at  any 
time  be  owing  to  them,  either  on  a«oo«nt  of 
adYanee>  incident  to  the  erection  of  eueh 
baildingt  and  machinery,  or  for  adranees 
made  upon  mannfhetnred  fuel,  if  any,  or  for 
moneys  that  ahonld  be  doe  in  respect  of  ooals 
supplied,  or  any  other  aeeonnt  whatsoever 
under  or  by  Tirtne  of  the  agreement, — 11. 
that,  in  the  lease  granted  to  the  plaintiff,  a 
GOTcnant  for  title  should  be  insofted,  on  the 
part  of  the  defendants,  and  also  coTenants  oa 
the  part  of  the  plaintiiT,  that  the  premises 
should  not  be  used  for  any  other  purpose 
than  for  the  raannfaetare  of  pateni-fdel, 
or  nndei)et  or  assigned  without  the  consent 
of  the  lessors,— IS.  that,  in  ease  the  plaintilf 
should  ceaae  to  use  and  consume  the  small 
ooal  of  the  defendants,  by  reason  of  their  in- 
ability to  supply  him  therewith  «•  Jlere^n6«- 
fort  meat^ofied  and  agreed,  or  otherwise  how- 
soever, and  the  piaiatiff  should  eontinue  in 
the  occupation  of  the  premisew,  the  platntilT 
should  pay  to  the  defendants  a  rent  or  sum 
of  loot  per  annum  during  the  then  continu- 
ance of  that  agreement,  such  rent  to  com- 
mence within  six  months  after  the  plaintiff 
should  so  cea«e  to  use  and  consume  the  small 
coal  of  the  defendants  as  aforesidd, — 13.  that 
the  said  agreement^  to  be  determinable  as 
aforesaid,  should  continue  for  the  term  of 
twelve  years  from  the  date  thereofi  and  that» 
ai  the  eicpiration  of  ^e  s^d  term  of  twelve 
years  from  the  date  thereof^  If  the  plidntiff 
should  so  elect  and  determine,  and  of  such 
election  or  determination  should  give  one 
month's  notice  in  writing  to  the  defendants, 
the  defendants  should  pay  to  the  plaintiff  the 
then  value  of  the  machinery  and  fixtures, 
such  value  to  be  ascertained  by  arbitratioa, 
in  the  manner  therein  mentioned. 

In  an  action  upon  this  agreement,  the  decla- 
ration alleged  a  breach  of  the  defendants'  im- 
plied covenant  to  deliver  to  the  plaintiff  500 
tons  of  coals  weekly,  although  he  was  ready 
to  receive  and  to  pay  for  the  same,  and  al- 
though the  defendants  were  not  unable  from 
any  substantial  cause  so  to  supply  the  same. 

The  defendants  pleaded, — first,  setting  out 
the  agreement  verbatim^  that  no  lease  of  the 
said  piece  of  land,  with  the  manufactory, 
bmldinga,  and  machinery  thereon,  had  ever 
been  granted  by  the  defendants  to  the  plain- 
tifl^—thirdly,  that,  from  the  day  of  the  al- 
leged breach  until  the  commencement  of  the 
action,  the  defendants  were  prevented  by  a 
substantial  cause  from  supplying  the  coal  to 
the  plaintiff  according  to  the  agreement, — 
fourthly,  that,  before  the  day  of  the  alleged 
breach,  and  from  thence  until  the  commence- 
ment of  the  Bttit,  the  plaintiff  abandoned  and 
ceaaed  to  oarry  on  in  tha  aaid  fiMtoxy  the 
iBanui)MUir9  of  the  said  patent-fuel  !»  tha 


agreement  mentiooed^  ftnch  abandonnMBt  and 
oeaaation  of  the  aaid  mannfaetnre  not  being 
eanaed  by  or  tiiroi^  the  non-delivofy  of 
ooal  by  Uie  defiMidanta  to  tiia  plaintiff,  or  by 
any  other  breaeh  of  the  agroemant  hj  the 
defendanta,r-fiflli^,  that  the  defendanta  did 
si^ly  the  plaintiff  with  all  anch  iTantitirt 
of  eoal  aa  were  required  of  tham  by  tha  plain- 
tiff to  be  deliTered  to  him  far  tlie  patpoaaa  of 
the  aaid  manufacture, — sixthly,  aa  ia  ao  mncih 
of  tha  claim  of  the  plaintiff  aa  ralatad  to  that 
part  of  tha  breaeh  wliich  exteoded  bvm  the 
34th  of  January  in  tha  declaration  mentlooed, 
to  the  24th  of  July,  18»1,  briag  tha  day  of  the 
paaaing  of  *'  The  Oovamor  and  QanqiaAy  of 
Copper  Miners'  A6L,  IMl,"  that,  in  mapect 
of  BO  mnofa  of  the  aaid  claim,  tha  plaintifl^  at 
&a  time  of  tha  paaaing  of  tha  aaid  aaft»  vas  a 
preaent  creditor  and  claimant  ftgalnst  tfaa  de- 
fendanta within  the  meaning  and  intent  of 
the  aaid  aet;  and  tliat»  after  the  passing  of 
the  aaid  not,  and  befbre  tha  aamoieneeawat 
of  the  8ult»  the  lands,  Ae.,  and  effacta  bob- 
tioned  in  the  aaid  aet,  and  eompriaed  ia  the 
mortgage  aecurity  in  the  aaid  act  iwcated, 
ware,  nnder  the  proviaiona  of  tha  aa^  dn^ 
reoonveyed  to  tha  defendanta  by  tha  Baak  of 
England ; — 

Held,  on  demurrer, — ftra^  that  fh^  defend- 
ants had  by  the  agreement  eoeeaaaiesl  to 
grant  a  lease  to  the  plaintiff,  and  to  aapply 
him  with  the  stipulated  quantity  of  eoab  for 
a  period  of  twelve  years ;  and  that  the  grant- 
ing of  the  lease  was  not  a  condition  prece- 
dent to  their  liabiUty  to  perform  their  com- 
naM  to  supply  the  ooals,  and  conaeqoenUy 
that  tlie  plaintiff  was  entitied  to  Judgment  osi 
the  first  plea. 

Secondly,  that  tiie  inability  of  the  dafead- 
ants  to  supply  the  ooals  fh>m  any  sabatantial 
eaase,  was  no  defence,  unleaa  aix  montha* 
notice  of  anch  inability  was  given,  according 
to  the  stipulation  in  the  fourth  elanse  of  the 
agreement;  and  therefbre  that  the  plaintiff 
was  entitied  to  Judgment  on  the  tfiird  pSca: 

Thirdly,  that  the  defendants'  covenant  waa 
limited  to  the  aupply  of  coala  for  the  pnrpoea 
of  the  manufacture  of  patent-fuel,  and  there- 
fore that  they  were  entitied  to  Judgment  on 
the  fourth  and  fifth  plena. 
2.  By  an  act  (14  A  15  Vict  c.  cv.)  for  facilita- 
ting the  aettlement  of  the  afialra  of  the  Cop- 
per Miners'  Company,  it  was  recited,  araoagat 
other  things,  that  the  defendants,  being  in  a 
state  of  great  pecuniary  embarrassment, 
desirctaa  of  arranging  their  aflairs,  and 
tributing  their  aasets  nteably  among 
creditors;  that  the  Bank  of  England  had  ad- 
vanced large  anms,  and  were  mortcagaea  in 
possession  of  a  considerable  portion  of  tha 
defendants'  property,  with  the'  nanal  powara 
of  aati,'  that  there  waa  alaoa  larga cImb of 
.  erediton  by  4«b9&^mi>>»  1q«ii  n^tof^  and 


COPPER  MINERS'  COMPANY. 


COSTS. 


801 


missory  notes ;  that  a  rait  in  Chancery  bad 
been  instituted  by  the  Bank  against  the  de- 
fendants, and  it  was  referred  to  the  master  to 
take  an  aeeount  of  all  the  debts,  liabilities, 
and  engagements  of  the  defendants,  and  to 
ascertain  what  creditors  were  entitled  to  the 
benefit  of  the  ^st-deeds  which  had  been 
•zeonted  by  the  defendants ;  that  the  Bank 
had  been  vnable  to  sell  the  property  mort- 
gaged, and  were  willing  to  giro  up  possession, 
upon  terms  adTantageoos  to  the  defendants ; 
and  that  a  t^rj  large  minority  of  the  holders 
of  debentares,  promissory  notes,  and  loan 
notes  of  the  defendants,  and  of  the  creditors 
of  the  defendants,  were  willing  to  compound 
for  their  claims  on  the  defendants,  and  to 
accept  payment  of  such  composition  in  stock 
of  tiie  company  as  in  the  act  set  forth. 
After  Tarloas  prorisioas  for  carrying  oat  the 
oontemplated  arrangement,  it  was  enacted  by 
s.  22,  that,  on  the  rocouTeyance  to  the  said 
QoYemor  and  Company  of  Copper  Miners  in 
England,  from  the  Bank  of  England,  of  the 
•ands,  Acy  and  effects  comprised  in  the  said 
recited  mortgage  seenrityy  or  any  part 
thereof,  in  pursuance  of  any  arrangement  to 
be  made  between  them,  the  said  lands,  Ac, 
and  effects,  or  the  part  thereof  comprised  in 
•uch  reeonreyance,  should,  notwithstanding 
the  coatinuanee  of  the  trusts  of  the  said 
rcolted  indentures  of,  Ac,  or  of  the  said  s«it. 
Test  in  the  said  OoTernor  and  Company  of 
Copper  Miners  in  England ;  and  that,  eul^ect 
and  without  pr^odice,  as  to  the  said  lands, 
Ac,  and  effects,  to  any  such  arrangement, 
all  property  and  effects  whatsoever,  to  be 
held,  possessed,  and  acquired  by  the  bM 
QoTecnor  and  Company  of  Copper  Miners  in 
Enginad,  should  be  held  and  ei^oyed  by  them 
freed  and  disdiarged  from  aM  rights,  claims, 
and  remedies  whalsoever  by  or  on  the  part 
of  any  holder  of  any  debentures,  promissory 
notes,  or  loan  notes  of  the  said  Goremor  and 
Company  of  Copper  Miners  in  England 
theretofore  issued,  or  on  the  part  of  any 
other  present  creditor  or  lelaimani  against  the 
aaid  ^^ovemor  and  Company  upon  any 
aecoant  whatsoever,  except  any  claim,  Ac^ 
of  the  Bank  of  England  which  might  be 
mentioned  in  such  reconveyance  as  reserved 
to  or  retained  by  the  Baak : — 

Held,  that  the  22d  section  did  not  include 
Che  claim  of  the  plaintiff  in  this  action ;  for, 
that  the  *^  creditor  or  claimant''  in  that  section 
most  be  a  person  having  a  debt  or  liquidated 
demand  against  the  oompany ;  aad  that  thooe 
words  eoald  not  by  any  fair  construotaon  in- 
elnde  a  person  having  a  right  of  action  for  a 
breach  of  a  covenant  like  that  in  question ; 
»nd,  consequently,  that  the  plaintiff  was 
•ntitled  to  judgment  on  the  demurrer  to  the 
fizth  plea.  Wood  r.  The  Oopptf  Minenf 
Otmpamg,  428 


COPYHOLD. 
Set  Railway  Compakt,  IIL 

COPYRIGHT. 
Varfimg  Entry  in  Begitiry  Book, 

1.  To  entitle  any  one  but  the  author  of  a 
literary  work  to  register  it  at  Stationers'  Hall 
pursuant  to  the  5  A  6  Vict  c  45,  s.  13,  there 
must  be  an  absolute  assignment  of  the  copy- 
right    JSx  parte  BaetoWf  631 

2.  An  entry  having  been  improperly  made  on 
the  register,  the  eoort  granted  a  rule  to  **  vary 
or  expunge  it"*  lb. 

COSTS. 
I.  0/  Conmiy  Cowri  AfptaU, 

1.  It  is  an  Snflezible  rale  of  this  court,  to  give 
the  saeoessful  paity  on  an  appeal  from  the 
oonnty  court  tho  costs  of  the  appeal.  Leide- 
aioan,  App.,  Stkedm,  Resp.,  38 

2.  Qmmre  as  to  eosts  where  an  appeal  is  struck 
oat  withont  argnment,  on  the  gronnd  of  want 
of  Jurisdiction.  Fraaer,  App.,  Fotkeryiilt 
RmP.>  298 

IL  Taxatiom  «^ 

1.  A  verdict  was  taken  for  the  amount  of  an 
attorney's  bill  rabject  to  taxation.  By  a 
Judged  order,  the  proeeedlngs  on  the  verdict 
were  stayed,  to  give  the  defendant  time  to 
get  the  bat  taxed ;  and  the  order  went  on  to 
provide,  that,'*  if  on  taxation  the  damages 
should  be  reduced  to  50(.  or  under,  the  verdict 
should  be  entered  for  the  redueed  sum  and 
the  phdntifEs  and  defendant  should  respect- 
ively have  the  same  rights  under  the  15  A  16 
Vict  e.  IxxviL,  as  they  would  have  if  the 
verdict  had  been  found  at  the  trial  for  the 
reduced  sum."  This  order  was  made  under 
an  erroneous  impression  that  that  statute  took 
away  the  attorney's  privilege  where  he  re- 
covered a  snm  exceeding  201.,  and  not  exceed- 
ing 50t  Still  acting  under  that  impression, 
the  plaintiffs  afterwards  obtained  a  rule  to 
rescind  so  much  of  the  order  as  is  set  out 
above,  on  the  ground  that  the  death  of  the 
Judge  since  the  trial  precluding  them  fh>m 
obtaining  a  certificate  under  the  1 19th  section, 
that  the  cause  was  fit  to  be  tried  in  the  supe- 
rior court,  they  were  undaly  pr^ndiced.  The 
court  discharged  the  rule  with  costs.  Bor* 
radaiU  V.  Neleonj  656 

2.  The  bill  being  for  business  done  in  Chanceryi 
an  order  of  the  Master  of  the  Rolls  was  ob- 
tained for  the  taxation  thereof  by  a  master 
of  that  court : — Held,  that  an  application  that 
the  costs  of  the  taxation  should  be  paid  by 
the  attorney, — more  than  one-sixth  of  the 
bill  having  been  disallowed,  oould  not  pro- 
perly be  made  to  this  court  lb, 

8.  In  a  plaint  in  the  county  court  the  defend- 
ant pleaded  a  setK>ff  for  work  and  labour,  Ao.* 
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DAMAGES. 


u  an  attorney.  Before  the  day  of  bearing, 
the  plaintiff  obtained  a  judge's  order  to  tax 
the  defendant'a  bill. 

The  jadge  of  the  eounty  eonrt,  on  the  hear- 
ing, allowed  the  set-off.  This  court  refused 
to  reseind  the  order  for  taxation.  £x  parte 
Cooper,  663 

COUNTY  COURT. 

L  Ooete  under  15  A  16  Viet,  e.  54,  t.  4. 

L  Order  reviewabUnl-^A  judge's  order  for  the 
allowanoe  of  eosts  to  the  plaintiff,  under  the 
county  oourtactof  15  A  16  Vict.  o.  54,  s.  4, — 
where  he  has  obtained  a  Yerdict  for  less  than 
the  amount  which  gives  concurrent  jurisdic- 
tion to  the  superior  courts, — on  the  ground 
that  the  cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdic- 
tion of  the  county  court  within  which  the 
defendant  carried  <m  his  business  at  the  time 
of  the  action  brovght,  may  be  reviewed  by 
the  court.    Stokee  t.  OrieoeU,  678 

i,  Affidavita,} — Although,  in  such  a  case,  the 
onus  of  showing  that  the  defendant  does  not 
earry  on  his  business  within  the  limits,  is  by 
the  statute  cast  upon  the  plaintiff,*~el]ght 
evidence  of  the  fact  will  be  enough  to  call 
upon  the  defendant  by  his  affidavit  distinctly 
to  negative  it.  76. 

H.  Computation  of  Dhtanoe, 
Semble,  that  the  twenty  miles  mentioned  in  the 
9  A  10  Vict  c.  95,  e.  128,  are  to  be  measured 
in  a  straight  line  on  the  horisontal  plane  from 
point  to  point,  or,  as  it  is  popularly  called, 
**  as  the  crow  ilies."    Stoket  v.  Orietell,    678 

IIL  Set'Off. 
Atiomeif*9  BiUJ] — In  a  plaint  in  the  county 
court,  the  defendant  pleaded  a  set-off  for 
work  and  labour,  Ac,  as  an  attorney.  Be- 
fore the  day  of  hearing,  the  plaintiff  obtained 
a  judge's  order  to  tax  the  defendant's  bill. 
The  judge  of  the  county  court,  on  the  hearing, 
allowed  the  set-off.  This  court  refused  to 
rescind  the  order  for  taxation.  Ex  parte 
Cooper,  663 

And  tee  LoNOOX  Shall  Debts  Act. 

IV.  Appeah  from, 

1.  JurUdiction.'] — The  snperioi  courts  hare  no 
jurisdiction,  under  the  13  A  14  Vict  c.  61,  s. 
^4,  to  hear  an  appeal  from  a  decision  of  the 
county  court  upon  an  interpleader  summons. 
Fraaer,  App.,  Fothergill,  Resp.,  298 

2.  Cotte."] — Qucere,  as  to  eosts,  where  an  appeal 
is  struck  out,  without  argument,  on  the 
ground  of  want  of  jurisdiction.  lb. 

3.  It  is  an  inflexible  rule  in  this  court,  to  give 
the  successful  party  on  an  appeal  from  the 
county  court  the  costs  of  the  appeal.  Liede- 
mann,  App.,  SehultZf  Resp.,  38 

COUNTY  VOTER. 
See  Pablxavxst. 


COVENANT. 

I.  Ifot  executed  by  Covenantee, 

A  covenantee  in  an  ordinary  indenture,  who 
is  a  party  to  it,  may  sue  the  covenantor  who 
executed  it,  although  he  himself  has  mot  exe- 
cuted it;  notwithstanding  there  may  be 
cross-covenants  on  the  part  of  the  covenantee, 
which  are  stated  in  the  deed  to  be  the  consi- 
deration for  the  oovenants  on  the  pari  of  the 
covenantor.    Morgan  v.  Pike,  473 

II.  Provieo/or  Be-entry. 

1.  Where  one  seised  in  fee  settles  lands  on 
himself  for  life,  with  remainders  to  other 
persons,  reserving  a  leasing  power,  whieh  he 
afterwards  exercises,  reserving  rent  to  him- 
self, hie  keire  amfaMi^M,— those  in  remainder 
shall  have  the  rsnU    Oreenaway  v.  Hart,  340 

2.  So,  where  one  seised  in  fee  settles  lands  on 
A.  for  life,  with  remainders,  and  givM  him 
a  leasing  poirer,  which  he  exercis^M,  reserving 
rent  during  the  term,  to  himself,  hie  keire  et$id 
aeeigne, — those  in  remainder  shall  take  it  A. 

3.  By  a  deed  to  lead  the  uses  of  a  reeoveiy, 
lands  were  limited  to  the  use  of  such  persons 
as  A.  should  by  deed  or  will  appoint,  and,  in 
default  of  and  until  appointment^  to  the  nse 
of  B.,  in  truet  for  A.,  hie  keire  and  amigue^ 
reserving  to  A.  a  leasing  power.  A.  (reeiting 
the  power)  demised  for  a  term  to  C,  '*  yield- 
ing and  paying  unto  A.,  hie  keire  and  aeeigne, 
during  the  term,"  a  certain  rent,  with  cove- 
nant! to  pay  rent,  repair,  Ac,  and  a  proviso 
for  re-entry  by  A.,  kit  keire  and  aeeign^,  in 
case  of  breach: — Held,  that  the  covenants 
enured  in  favour  of  the  assignee  of  the  rever- 
sion. Ik. 

CROPS,  GROWING. 
See  Mattieon  v.  Bart,  357. 

CROSS-RBMAINDBRS. 
See  Detise,  2. 

CUSTOM. 
See  SHiPPiHtt,  I,  t. 

DAMAGES. 
L  Meaeure  of, 

1.  The  measure  of  damages  in  an  action  lor  not 
redelivering  shares  lent  to  the  defendant  apen 
a  contract  to  return  them  on  a  given  day,  is 
not  the  market-price  at  the  time  ef  tk« 
breach,  but  the  market-price  at  ike  time  ef  tk^ 
trial     Owen  v.  Routk,  327 

2.  Dieekarge  under  tke  Ineolvent  Act,  1^2 
VicL  e.  110.]— The  discharge  of  an  iasrivent 
under  ihe  1  A  2  Vict  c  110,  does  not  operate 
to  release  him  from  a  claim  for  unliqaidatctf 
damages  for  not  redelivering  inining-ihare% 
pursuant  to  a  contract  for  that  purpose,      /k 

3.  #Sif5ffati(Mi{    danuigM    may  be   recoTsrsd 
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agaiMt  a  banker  for  dishonouring  an  accept- 
ance and  checks  of  a  customer,  there  being 
Kafficient  assets  in  his  hands  at  the  time  to 
meet  them.     BoHn  y.  Steward,  595 

II.  JMuffieUncjf  of  Damtgttu 

fhe  court  refused  to  grant  a  rule  for  a  new 
trial,  on  the  ground  of  the  insufflcieney  of  the 
damages,  where  the  Jury  had  given  only  on* 
farthing  damages  in  an  action  of  trespass  for 
talcing  the  plaintiff  before  a  magistrate  upon 
an  nnfoanded  charge  of  felony,  merely  be- 
caase  a  question  of  character  was  inYolved. 
Appt  Y.  Day,  112 

DEFECT  OF  FENCE& 
See  Railway  Compamt,  IL 

DEVISE. 

CoiMlm^lfoa  o/. 

1.  A  testator,  having  a  son,  William,  and  two 
daughters,  Anna  and  Maria,  devised  an  estate 
called  **  ScaitclifTe"  to  trustees,  to  hold  in  fee, 
in  trust  to  receive  the  rents  and  profits,  and 
pay  the  same  to  Anna  for  her  sole  use  during 
her  life  ;  and,  from  and  after  her  decease,  to 
stand  seised  and  possessed  of  the  same  estate, 
and  nUo  of  all  accruing  ahare  and  intertat  to 
nkiek  Anna  mighi  become  entitled  by  turvivor- 
ekip  under  the  truet*  of  that  willf  or  otherwiee, 
to  the  use  of  all  and  every  the  lawful  child 
and  children  of  Anna,  and  the  issue  of  such 
of  them  as  should  then  be  dead,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common  ; 
but,  in  case  Anna  should  die  without  leaving 
lawful  issue,  then  the  trustees  were  to  stand 
seised  of  the  estate  devised  to  them  in  favour 
of  Anna,  as  well  as  of  the  accruing  share  and 
interest  to  which  she  might  become  entitled 
by  survivorship  under  the  trusts  of  that  will 
or  otherwise,  to  the  use  of  such  persons,  Ac, 
as  Anna  should  by  will  appoint ;  and  in  de- 
fault of  appointment,  to  the  use  of  William 
and  Maria,  or  such  of  them  as  should  be  then 
living,  and  the  issue  of  such  of  them  as 
should  be  then  dead,  their  heirs  and  assigns 
for  ever,  in  equal  shares  and  proportions,  as 

•  teoanU  in  common,  such  last-mentioned  issue 
to  take  only  the  share  or  shares  their  deceased 
parent  or  parents  would  respectively  have 
taken.  If  living. 

The  testator  also  devised  another  estate 
called  "The  Royd,"  to  the  same  trustees,  to 
hold  in  fee,  in  trust  to  receive  the  rents  and 
profits,  and  pay  the  same  to  his  daughter 
Maria  for  her  sole  use  during  her  life ;  and, 
from  and  after  her  decease,  to  stand  seised 
and  possessed  of  the  same  estate,  and  aleo  of 
oil  accruing  ahart*  and  intereeta  to  u^hich 
Maria  might  become  entitled  under  the  trueta 
of  that  voill,  or  otherwiae,  to  the  use  of  all 
and  every  the  lawful  ehild  and  children  of 
and  the  issue  of  such  of  them  at 


should  be  then  dead,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common ;  but,  in  case 
Maria  should  die  without  leaving  lawful 
issue,  then  the  trustees  were  to  stand  seised 
of  the  estate  devised  to  them  in  favour  of 
Maria,  as  well  as  of  the  accruing  share 
and  interest  to  which  she  might  become 
entitled  by  survivorship  under  the  trusts  of 
that  will,  or  otherwise,  to  the  use  of  such 
persons,  Ac,  as  Maria  should  by  will  appoint ; 
and,  in  default  of  appointment,  to  William 
and  Anna,  or  such  of  them  as  should  l>e  then 
living,  and  the  issue  of  tuch  of  them  as 
should  be  then  dead,  their  heirs  and  assigns 
for  ever,  in  equal  shares  and  proportions,  as 
tenants  in  common,  such  last-mentioned  issue 
to  take  only  the  share  or  shares  their  deceased 
parent  or  parents  would  respeotively  have 
taken,  if  living. 
Maria  died  unmarried  and  Intestate : — 
Held,  that  the  words  ''all  accruing  share 
and  interest  to  which  Anna  might  become 
cntitied  by  survivmrship  under  the  trusts  of 
the  will  or  otherwise,"  were  not  intended  to 
control  the  devise  of  the  moiety  of  the  estate 
to  Anna,  contingent  on  the  death  of  Maria 
without  leaving  issue,  and  without  having 
exercised  her  power  of  appointment,  although 
there  might  be  nothing  else  in  the  will  to 
which  they  could  apply ;  but  that  the  express 
limitation  of  the  estate  in  question,  to  Wil- 
liam and  Anna  as  tenants  in  common  in  fee, 
must  have  its  ordinary  legal  effect  Green- 
wood V.  SuteliffCf  229 
2.  Eatate  Tail,'] — Testator  gave  and  devised 
certun  freeholds  and  leaaeholde  to  his  son 
John,  his  heirs  or  assigns  for  ever,  or  accord- 
ing to  the  nature  or  tenure  thereof;  provided 
that,  in  case  of  the  decease  of  John  without 
leaving  lawful  ieaue,  then  he  gave  and  de- 
mised the  same  to  his  son  William,  to  hold 
the  same  to  him,  his  heirs  and  assigns  for 
ever,  or  acoording  to  the  nature  or  tenure 
thereof.  He  then  gave  and  devised  other 
property  of  the  like  description  to  his  son 
William,  with  a  similar  proviso  in  favour  of 
John,  in  the  event  of  William's  dying  without 
leaving  lawful  iaeue: — Held,  that  the  circum- 
stance of  the  gift  comprising  leaaehold  as  well 
as  freehold,  did  not  alter  the  settled  con- 
struction of  the  words  "  dying  without  leav- 
ing lawful  is^uey^as  applied  to  the  realty; 
and,  conseqnenUy,  that  the  testator's  two 
sons  took  estates-tail  in  the  freeholds  re- 
spectively devised  to  them,  with  cross-re- 
mainders in  tail  between  them.  Bamford  v. 
Lord,  708 
DEMURRAGE. 

See  Shipping,  L  2. 

DISTANCE. 

(hmputation  of 

Semble,  that  the  twenty  miles  mentioned  in  tha 
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DRAINAGE  ACT. 


EXECUTOR. 


\ 


9  A  10  Viet  Q.  9$,  ■.  128,  m  lo  b«  meMiired 
In  a  straight  lina  on  th«  lioriionUl  plane  from 
point  to  point,  or,  at  it  ia  popularly  called, 
*<u  the  erow  flies."    AoAet  t.  QrimeU^    978 

BRAINAGB  ACT. 

ConHmetion  of, 

the  71  >t  lection  of  The  Rye  and  Derwent 
Drainage  Act,  9  A  10  Viet  c  ezzTiiL,  em- 
powers the  conuniwionen  to  appoint  Yalnere 
to  eiUmate  the  amount  of  benefit  derived,  or 
likely  to  be  derived,  by  the  lands  in  the 
various  townships  embraced  by  the  act,  from 
the  works  thereby  contemplated,  and  to  fix  a 
rate  thereon  accordingly, — subject  to  objec- 
tions (s.  74),  and  with  power  to  appeal,  s.  75. 

By  s.  81,  the  eommissionen  are  to  "charge 
and  assess  all  tuek  lamd*^  within  the  said 
parishes  and  townships  u  shall  have  been 
included  in  such  statement  of  the  said 
valuers,  and  rated  by  them  u  aforesaid,  and 
tk€  tn^teetivt  oceupiert  of  tuck  la»d§,  with  an 
acre  tax,  according  to  the  several  prices  and 
sums  at  which  the  said  lands  shall  have  been 
classed  and  taxed  by  the  said  valuers." 

S.  84  provides,  that  in  case  any  rates  shall 
not  be  duly  paid  within  twen^-eight  days 
after  the  time  appointed  for  that  purpose, 
•very  peraon /ailing  to  pay  the  Mune  shall  also 
pay  interest  for  the  same,  at  6  per  cent  per 
annum  from  the  day  whereon  Uie  same  ought 
to  be  paid. 

8.  85  enacts  that  all  the  occupiers  of  lands 
so  rated  shall  pay  all  such  sums  of  money  as 
shall  be  so  assessed,  taxed,  or  charged  in 
respect  of  the  several  lands  in  their  respective 
occnpa^ons,  and  may  retain  the  same  out  of 
the  rents ;  and  every  such  occupier  shall  be 
discharged  of  so  much  money  as  the  said  rate 
so  paid  by  him  shall  amount  to,  as  if  the 
same  had  been  actually  paid  to  bis  landlord, 
bui  not  of  any  intertat  which  may  have  bten  in- 
CMrrtd  by  tuck  occupier  for  non-payment 
thoreof:  provided  that  no  occupier  shall  be 
compelled  to  pay  more  than  the  rent  which 
aJuUl/rom  time  to  time  become  due  from  him  to 
hie  landlord. 

S.  89  enacts,  that,  if  any  person  being  the 
occupier  of  any  of  the  lands  rated  or  taxed 
by  virtue  of  the  act,  shall  refuse  or  neglect  to 
pay  the  money  so  rated  or  taxed  on  such 
lands,  within  thirty  daye  a/ier  tke  reepe^ve 
timee  of  payment,  the  same  and  all  arrears 
thereof  may  be  enforced  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  so 
neglecting  or  refusing  to  pay, — or  the  com- 
missioners may  enter  upon  the  lands,  and 
take  the  rents  and  profits  till  the  same  be 
satisfied. 

And  by  s.  90,  unoccupied  lands  are  to 
remain  u  security  for  the  payment  of  the  tax, 
and  all  goodf  and  chattels  which  shall  at  any 


time  thereafter  be  found  theraoD,  may  be  Ca- 
trained,  Ac 

Held, — fint  that  one  who  comes  into  the 
occupation  of  lands  sul()eet  to  the  tax,  V^cr 
the  expiration  of  thirty  daye  after  the  tim« 
appointed  for  payment  thereof,  is  liablo  to  be 
distrained  upon,  there  being  a  eontiwiiiig 
default: 

Secondly,  that  his  liability  axtaads  to  nat 
oeemuy  dme,  as  well  as  rent  mthutUy  dm  t» 
his  landlord ; 

Thhfdly,  that  his  liability  for  nilmel  ooaa- 
nences  only  from  the  time  of  his  owm  da- 
fault 

Held,  also,  that  the  seisars  of  growiag 
crops  could  not  be  justified.  MaUieomY.Bmrt, 

KJECTMENT. 
See  Arbitbakbbt,  L  2. 

S3TATE  IK  FX& 
See  Dansi,  1. 

£STATE-TAIU 
See  DiTXSB,  2. 

BSTOPPBL. 

See  CoHTiucT,  IIL 
Patmbbt. 

BVIDBNCB. 

L  Jheiaratiom  by  deeeaeed  Poreoma, 

In  an  action  by  an  executor  fbr  woik  d 
the  testator,  it  appeared  that  the  claim 
for  extras  and  alterations  in  a  machine 
had  been  made  by  the  testator  for  the 
fendant  under  a  written  contract 
aof  produced.    It  appeared  that  the 
price  of  the  machine  bad  been  paldt 
in  order  to  show  that  the  defendant  had 
seated  to  the  alterations,  evidence  was 
and  received,  of  a  declaration  by  the 
that  the  defendant  had  paid  him  2(ML  oo 
count: — Semble,  that  this  dedaration 
properiy  received,  as  being  aa 
against  the  interest  of  the  party  making 
Edie  V.  Kinye/ord, 

It   tleage  or  Practice  of  Trade, — See  Sbpfos^ 

1.3. 

BXSCUTOa. 
ProbaU, 

The  plaintiff,  suing  as  executor,  having  ad* 
mitted  that  he  had  not  obtained  probata  of 
the  testatrix's  will, — the  court,  in  exereiae  of 
its  general  common  law  jurisdiction  to  pre- 
vent an  abuse  of  its  process,  stayed  the  pro- 
ceedings  until  probata  should  be  takaa  s«^ 


ttd. 


it. 
7&» 


VEHE  COVERT. 


L  0.  U. 


805 


•nd  reofonabte  aotlee  thereof  glTW  to  the 
defendant     Wehb  r.  Adkitu,  401 

FBUB  COVERT. 

jSm  HoSBAJn)  AMD  WXTS. 

7ENCBS. 
iSm  Railwat  Compabt,  IL 

FINB. 
Sm  Railwat  CoMPAirr,  IIL 

FOREIGN  MINISTER. 
See  Ambassadob. 

FORTT  SHILLING  FREEHOLD. 
See  PARUAinHT. 

FRAUD. 

Plea  of, — See  Bill  of  ExohaxoBi  II. 
Plbadiho,  IV. 

FRAUDS,  STATUTE  OF. 
See  Statuti  of  Fbauds, 

FRAUDULENT  TRANSFER. 
See  Bakkrupt,  IV. 

FREEHOLD  INTEREST. 
See  Pabliambbt. 

FREIGHT. 
See  SBiPPiMfl,  L  1. 

GATEWAY. 
See  Lbasb. 

GOODS  BARGAINED  AND  SOLD. 
See  Patmeht. 

GOODS  SOLr  AND  DELIVERED. 
See  Cobtbact. 

GROWING  CROPS. 
See  Matttean  r.  ffart,  857. 

GUARANTEE. 

OonetrucHon  of. 

The  deelmration  eet  oat  an  Bgreement  between 
A.  (the  plaintiff)  of  the  first  part,  and  B.  of 
the  seeond  part* — figned  by  B.  and  C.  (the 
defendant) — whereby  A.  agreed  to  let  pre- 
mieee  to  B.  at  a  certain  rent»  payable  qnar- 
terlyi  and  eonelnding  aa  follows  r^ — *'And  C. 
does  also  agree  and  undertake  to  see  the  rent 
paid  quarterly  by  the  said  B.,  or  otherwise 
does  agree  to  pay  the  said  rent  quarterly  for 
the  said  B."   ArermeDt,  that  B.  entered,  and 

2Z 


that  three .  qoarten*  rent  were  in  arrears 
breaeh,  that  neither  B.  nor  C.  had  paid  the 
same : — Held,  on  demurrer,  that  a  sul&eienl 
consideration  for  the  defendant's  promise  ap» 
peared  by  necessary  implication  from  the 
instrument  set  ont    CahaUero  t.  Slater,  800 

HABEAS  CORPUS. 

To  krioff  up  a  Party  eowmtitied  under  12  ^  18 
VieL  e.  106^  s.  260. 

1.  A  bankrupt,  on  his  examination  before  a 
commissioner,  beiog  asked  why  a  certain 
check  for  1002.  had  been  drawn  in  favour  of 
his  brother  (who,  he  admitted,  did  not  re- 
eeiTc  the  money),  and  how  the  proceeds  were 
appropriated,  answered  that  his  memory  did 
not  serve  him :  the  commissioner  eommittod 
him  to  prison,  for  not  answering  to  his  satis- 
faction, under  the  12  A  13  Viet  c  106,  s. 
260  :~Held,  that  he  was  justified  la  so  doing. 
Ex  parte  Bradbury,  15 

2.  The  261st  section  of  the  statute  provides, 
that,  upon  a  habeas  corpus  to  discharge  the 
bankrupt  firom  a  commitment  under  s.  260, 
the  court  shall,  if  required  by  the  bankrupt, 
in  case  the  whole  examination  is  not  set  out 
in  the  warrant,  "inspect  and  consider  the 
whole  of  the  examination  of  such  pereon, 
whereof  any  such  question  was  a  part:" — 
Qu<Bre,  as  to  the  mode  of  obtaining  the  ex- 
amination, where  the  rule  is  merely  to  show 
cause  why  a  habeas  corpus  should  not  issue, — 
it  not  being  the  practice  to  grant  a  certiorari' 
for  that  purpose.  lb, 

HEALTH. 
See  Public  Hbalth  Act. 

HUSBAND  AND  WIFE. 

Conveyance  by  Wi/e  under  (Ae  3  A  4  IT.  4,  & 

74,  e,  91. 

The  court  dispensed  with  the  concurrence  of 
the  husband  (who  was  living  separate  from 
his  wife),  under  the  8  A  4  W.  4,  o.  74,  s.  91, 
in  a  conveyance  of  property  in  which  the 
wife  had  a  separate  interest  under  the  will  of 
her  deceased  father,  where  the  husband  had 
reftised  to  execute  the  deed.  In  re  leabella 
Qriereon  Perrin,  420 

L  0.  U. 
^eeoiml  etated. 

Upon  a  sale  of  a  leasehold,  the  purchaser  agreed 
to  pay  a  deposit  of  50^,  and  the  residue  on 
completion.  Instead  of  actually  paying  the 
502.,  he  gave  the  vendor  bL  and  an  I.  0.  It 
for  i&l. : — Held,  that  the  vendor,  failing  ip 
make  a  good  titie,  was  not  entitled  to  reoover 
the  45^  upon  an  account  stated ;  and  thai 
the  defence  was  admissible  under  never  1b- 
debted.     WUeon  y.  Wileon,  €U 


806       INCROACHMENT. 


MARGATE  PIER. 


INCROACHICENT. 

By  Tenant 
^j  an  indenture,  reciting  that  the  parties  of 
the  first  part  had  encroached  apon  a  common, 
and  were  respectivelj  in  possession  of  their 
several  encroachments,  and  that  they  had 
agreed  to  relinquish,  release,  and  convey  all 
and  singular  their  several  and  respective 
estates  and  interests  therein  to  the  parties  of 
the  third  part^ — ^It  was  witnessed,  that,  in  con- 
sideration of  10«.  to  each  of  them  paid  by 
the  parties  of  the  third  part,  they  and  each 
and  every  of  them  granted,  baigained,  sold, 
Ac,  and  each  of  them  did  grant,  Ac.,  to  the 
parties  of  the  third  part,  the  several  premises, 
describing  them.  The  deed  contained  a 
proviso  that  each  of  them  the  parties  of  the 
first  part,  and  their  wives,  should  have  the 
liberty  and  privilege  of  holding  their  respec- 
tive messuages,  Ac,  during  their  respective 
lives. 

After  the  date  of  the  conveyance,  and 
whilst  in  possession  under  the  proviso,  one 
of  the  grantors  enclosed  other  luid  from  the 
waste  aoyoining : — Held,  that,  in  the  absence 
of  clear  evidence  that  he  intended  the  en- 
croachment for  himself  at  the  time  he  made 
it,  it  mast  be  assumed  to  be  part  of  the 
holding  at  the  termination  of  the  life-interest. 
J>oe  d.  Crofi  V.  Tt<£6i{ry,  304 

INFANCY. 

The  withdrawal  by  a  defendant  of  a  plea  of 
infancy,  whether  true  or  false,  is  a  sufllcieDt 
consideration  for  an  agreement,  on  the  part 
of  the  plaintiff,  to  accept  a  smaller  in  satis- 
faction of  a  greater  sum.     Cooptr  t.  Parker, 

118 

INSOLVENT  DBBTOB. 
DUekarge  of. 

UnKquidated  J)amag9$J] — The  discharge  of  an 
insolvent  under  the  1  A  2  Vict  c.  110,  does 
not  operate  to  release  him  from  a  claim  for 
unliquidated  damages  for  not  re-delivering 
mining  shares,  pursuant  to  a  contract  for  that 
parpose.     Owen  v.  South,  327 

JUDGES  ORDER. 
Where  rertivable  by  the  Court, 

A  Judge's  order  for  the  allowance  of  costs  to  the 
plaintiff,  under  the  county  court  act  of  15  A 
16  Vict,  c  54,  s.  4,  where  he  has  obtained  a 
rerdict  for  loss  than  the  amount  which  gives 
concurrent  jurisdiction  to  the  superior  courts, 
— on  the  ground  that  the  cause  of  action  did 
Hot  arise  wholly  or  in  some  material  point 
within  the  Jurisdiction  of  the  county  court 
within  which  the  defendant  carried  on  his 
business  at  the  time  of  the  action  brought, 
may  bo  reviewed  by  the  court  Stokee  v. 
OrieeeU,  678 

And  tee  Costs. 


LANDLORD  AND  TENANT. 

Conetruetion  of  Agreement, 

The  declaration  set  out  an  agreement  between 
A.  (the  plaintiff),  of  the  first  part,  and  B.  of 
the  second  part, — signed  by  B.  and  C  (the 
defendant), — whereby  A.  agreed  to  let  pre- 
mises to  B.  at  a  certain  rent,  payable  quar- 
terly, and  concluding  as  follows : — **  And  C. 
does  i^so  agree  and  undertake  to  see  the  rent 
paid  quarterly  by  the  said  B.,  or  otherwise 
does  agree  to  pay  the  said  rent  quarteriy  for 
the  said  B."  Averment,  that  B.  entered, 
that  three  quarters'  rent  were  in 
broach,  that  neither  B.  nor  C.  had  p^d  the 
same : — Held,  on  demurrer,  that  a  snJBeieBt 
consideration  for  the  defmdants'  promise  ap- 
peared by  necessaxy  implication  from  the 
instniment  set  out     Oaballero  t.  ^laisr^  3M 

LAT  DATS. 
jSee  Shippuio,  L  S. 

LEASE. 

Deeeription  of  Premieee  demited. 

Under  a  lease  of  "  all  that  messuage  or  tene- 
ment, called,  Ac,  now  or  late  in  the 
tion  of  C,"  the  boundaries  given  not 
rately  defining  the  premises, — Held,  that  a 
"  gateway"  under  a  portion  of  the  messuage, 
and  leading  to  a  yard  behind,  in  which  were 
some  small  houses,  not  included  in  the  demise, 
the  tenants  of  which  had  always  used  the 
gateway,  did  not  pass,  in  the  absence  of 
evidence  to  show  that  it  had  been  in  the 
exclusive  occupation  of  C.    Dyne  t.  J^w^ey, 

Itt 

LEGATION,  SECRETART  OF. 
See  Ambassador. 

LICENSE. 
See  MsTBOPOLrrAii  Stage  Cabuaos. 

LOCAL  COMMISSIONER. 
See  Public  Hkalth  Act. 

LOCAL  PAVING  ACT. 
.  See  PATnro  Act. 

LONDON  SMALL  DEBTS  ACT. 
Privilege  of  Attorney, 
The  London  (City^  Small  Debts  Bxtenstoo  Act, 
1852  (15  A  16  Vict  c  Ixsviu),  does  not  de. 
prive  an  attorney  suing  for  a  bill  of  costs  in 
the  superior  courts,  of  the  costs  of  the  aetioi]^ 
where  he  recovers  a  sum  exceeding  202.  JBer- 
radaile  v.  Jfelton,  6&5 

MARGATE  PIER. 
The  10th  seotion  of  tiie  PubUo  Health  Ac^  II 


MEASUBEL 


NEW  TRIAL. 
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A  12  Vict.  e.  63,  imposes  a  penalty  of  602. 
upon  any  person  aetiug  as  a  member  of  a 
local  board  of  bealth  who  is  disqualified  or 
disabled  by  any  prorisions  of  the  act»  such 
penalty  to  bo  reoorered  by  any  person,  with 
full  costs  of  suit,  by  action  of  debt ;  and  one 
of  the  disqualifications  consists  in  the  being 
eonoemed  in,  or  participating  in  the  profits  of, 
any  bargain  or  contract  entered  into  by  such 
board, — with  a  proviso,  that  no  person,  being 
a  proprietor,  shareholder,  or  member  of  any 
company  or  concern  established  for  the  supply 
of  water  or  for  the  carrying  on  of  any  other 
works  of  a  like  public  nature,  should  be  dis- 
abled from  being,  continuing,  or  acting  as 
member  of  the  said  board,  by  reason  of  any 
contract  entered  into  between  such  company 
or  concern  and  such  board,  but  that  no  such 
person  should  Tote  as  member  of  the  said 
local  board  upon  any  question  in  which  such 
company  or  concern  was  interested.  And  s. 
133  enacts,  ''that  no  proceedings  for  the 
recovery  of  any  peniJty  incurred  under  the 
provisions  of  this  act  ihall  be  had  or  taken 
by  any  person  other  than  the  party  griettd" 
Ac,  without  the  consent  in  writing  of  the 
Attorney-General. 

The  defendant  was  a  proprietor  of  stock  in 
the  Margate  Pier  Company,  and  also  a  mem- 
ber of  the  local  board  of  health  at  Margate ; 
and,  in  this  latter  capacity,  attended  a  meet- 
ing of  the  board  and  voted  upon  a  question 
upon  which  the  Margate  Pier  Company  was 
interested : — 

Held,  that»  assuming  the  defendant  to  have 
incurred  by  so  doing  the  penalty  imposed  by 
the  10th  section  of  the  11  k  12  Vict.  o.  63, 
an  action  for  such  penalty  could  not  be 
brought  against  him  by  a  person  who,  not 
being  a  party  grieved,  otherwise  than  as  one 
of  the  public,  had  not  obtained  the  consent 
of  the  Attorney- General,  pursuant  to  s.  133. 
Bcyee  v.  Higgint,  1 

MEASURE. 
See  BiBTAircB. 

MEMORANDA. 

I.  Judge*, 

Death  of  Talfonrd,  J.,  626 

Appointment  of  Crowder,  J.^  626 

n.  Queen'e  OowneeL 

Stephen  Temple,  Esq.,  of  the  Inner  Temple, 

212 

Edward  James,  Esq.,  of  Lincoln's  Inn,    212 

William  Robert  Grove,  Esq.,  of  Lincoln's 

Inn,  212 

METROPOLITAN  STAGE-CARRIAGE. 

Defacing  Cbniltiefor'e  lAeenee, 

1.    The  employer  of  a  oondnctor  of  a  metro- 


politan stage-oarriage  is  not  justified  in  en- 
dorsing upon  such  conductor's  license,  which 
has  been  deposited  with  him  pursuant  to  the 
6  A  7  Vict  c.  86,  s.  8,  the  reason  for  which 
he  discharges  him  from  his  service.  Rogere 
T.  J/aenamard,  27 

2.  A  declaration  stated  that  the  plaintiff  had 
duly  obtiuned  a  license  to  act  as  a  conductor 
of  metropolitan  stage-carriages,  under  the 
13  A  14  Vict  c.  7 ;  that  the  defendant,  a  pro- 
prietor of  a  metropolitan  stage-carriage 
employed  him  to  act  as  conductor ;  that  the 
plaintifT,  on  entering  on  such  employment, 
delivered  his  license  to  the  defendant,  under 
the  provisions  of  the  act  (6  A  7  Vict  c.  86, 
8.  8),  to  be  retained  by  him  whilst  the  plain- 
tiff  remained  in  his  service ;  and  that  the 
defendant  vrrongfuUy  and  maliciously  wrote 
in  ink  on  the  license,  before  he  redelivered 
the  same  to  the  plaintiff  on  his  quitting  such 
service,  the  words  "discharged  for  being  1«. 
Ad,  short  A.  M.,"  to  signify  that  the  plain- 
tiff had  been  dismissed  as  being  dishonest; 
and  that^  by  reason  thereof,  the  license  be- 
came defaced,  damaged,  and  useless  to  the 
plaintiff,  and  he  had  been  prevented  ftom 
obtaining  employment  under  it : — Held,  that 
the  declaration  disclosed  a  sufllcient  cause  of 
action. 

The  defendant  pleaded,  that  the  plaintiff, 
whilst  in  his  employ  as  such  conductor,  re- 
ceived on  his  aooount  the  sum  of  12«.  %d,  \  and 
that,  in  breach  of  his  duty,  and  intending  to 
defraud  the  defendant,  the  plaintiff  accounted 
to  him  for  10#.  Hit  only,  and  thereby  de- 
Arauded  him  of  1«.  id, ;  and  that  the  defend- 
ant wrote  on  the  license  the  words  compkuned 
of,  to  signify  that  the  plaintiff  had  been  dis- 
missed  for  dishonesty,  as  it  was  lawftil  for 
him  to  do : — Held,  that  the  plea  disclosed  no 
Justification  for  the  act  complained  of.        76. 

MISDIRECTION. 

See  ATTORinBT,  L  3. 

Raxlwat  CovpAinr,  L  6. 

MONET  PAID. 
jSee  Club. 

NECESSARIES. 
See  Srxppiko,  IIL 

NEGLIGENCE. 
See  Attornbt,  I. 

NEW  TRIAL. 
L  Time  for  mating  for, 

Sleriff*e  NoteeJ] — The  court  refused,  on  the 
fourth  day  of  Hilary  Term,  to  hear  a  motion 
for  a  new  trial  In  a  ease  tried  before  the  under 
sheriff  on  .the  9th  of  December  preceding^ 
where  the  notes  of  the  under  sheriff  whie^ 


808 


NONSUIT. 


PAVING  ACT. 


had  only  been  beipoken  on  tbe  ftrak  day  of 
•  tarm,  were  not  prodooed.     WaikimB  t.  Pack- 

419 


IL  Intujieieney  of  Jktmuget, 

The  eonrt  refused  to  grant  a  mle  for  a  new 
tiialy  on  the  ground  of  the  inrafflcieney  of  the 

..  damages,  where  the  Jury  had  given  only  one 
/Qrtking  damages  in  an  aetion  of  trespass  for 
taking  the  plaintUT  before  a  magictrate  upon 
an  unfounded  charge  of  felony,  merely  be- 
cause a  question  of  chaxactar  was  inTolTed. 
Appt  T.  Da^,  112 

IIL  Conduct  of  the  TrutL 

Where  eonnsel  at  the  trial  eleot  to  rely  upon  a 
particular  matter  which  is  reserred  by  the 
judge  as  a  question  of  law,  he  cannot  after- 
wards object  that  it  was  not  presented  to  the 
jury  as  a  question  of  fact  Morgan  v.  Coueh- 
man,  100 

IV.  Mudirteiion, 

1.  Pigi  were  tlellvered  by  A.  at  a  railway 
station  at  Alnwiclc,  to  be  carried  to  Newoaatle, 
A.  paying  the  carriage,  and  receiving  a  ticket 
intimating  the  terms  upon  which  alone  the 
company  undertook  to  cany  them,  one  of 
which  was  as  follows : — "  That  the  company 
be  not  responsible  for  the  non-delivery  of  the 
stock  within  any  certain  or  reasonable  time, 
nor  in  time  for  any  particular  market,  nor 
are  they  required  to  forward  by  any  partioalar 
train. 

In  an  action  by  A.  against  the  company  in 
tfte  county  court,  for  injury  to  the  pigs  from 
delay  in  tho  conveyance  of  them,  the  judge 
left  it  to  the  jury  to  say  whether  the  company 
received  the  pigs  as  common  earriers  for  hire 
for  carriage,  or  whether  ibey  received  them 
under  the  special  contract  set  forth  in  the 
ticket  The  jury  having  found  against  tho 
company  :—:-Hel(^  a  misdirection,  inasmuch 
M  there  was  no  evidence  whatever  that  the 
company  had  received  the  pigs  upon  any 
other  contract  than  that  set  forth  in  the  spe- 
cial contract  TAe  York,  NewcoMtU,  and 
Berwick  Baiiway  Company,  App.,  Criepf 
Resp.,  527 

2.  If  the  judge  tells  the  plaintilTs  counsel  that 
he  will  nonsuit  him  on  a  point  of  law,  the 
latter  does  not  by  mere  acquiescence  lose  his 
right  to  move :  but,  if  tho  judge  says  he  will 
nonsuit  the  plaintif!^  because  there  is  no  evi- 
dence  to  leave  to  the  jury,  the  plaintiff's 
oounsel,  if  he  means  to  object,  should  insist 
upon  going  to  the  jury,  or  he  cannot  after- 
wards complain.  Per  Cresswell,  J.  Hughee 
V.    Tho   Oreai    Weetom  Bailwajf   Company f 
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NONSUIT. 
8m  Niw  Tiiax^  IIL 


NOTICE  OF  ACTION. 
Who  entitled  to. 
One  who  de  facto  ezecntes  the  proeest  of  a 
borough  court  under  the  seijeant-at-nnee, 
hot  who  has  not  been  appointed  by  the  re. 
eordei  (the  sole  jndge  of  the  boroagh  aoait), 
is  not  a  '^bailiif,''  within  the  7  A  8  VieL  e. 
19,  s.  8,  so  as  to  be  entitled  to  a  moatli's  no- 
tice  of  action.     Tarrani  r.  Bakery  199 

NOTICB  TO  DIBPUTB. 
See  BancBUPT,  VIL 

NUL  TIEL  RBCORD. 
Tried  of  /• 


Upon  a  trial  by  the  record,  Che  court  amended 
the  declaration  by  inserting  therein  the  tme 
date  of  the  judgment  recovered,  under  Iba 
15  A  16  Vict  c.  76,  s.  222.  JVbMe  T.  C%mp^ 
Moa.  dO« 

OBITUARY. 
Deaik  of  Talfourd,  /.,  528. 

PARAPBT  WALL. 
See  pATma  Act. 

PARLIAMBNTL 
B^futration  of  Fofert. 

40t.  Freehold.} — One  who  has  a  freeboM  fai- 
terest  in  property  of  the  value  of  itta,  bvt 
subject  to  an  agreement  to  pay  thereont  a 
poor-rate  charged  upon  his  tenant  in  reepeet 
of  the  premises,  has  not  a  fireehold  estate  of 
the  **  clear  yearly  value  of  401.,"  so  as  to  •■- 
title  him  to  a  vote  for  the  county.  MooT' 
houeo,  App.,  Giiborteon,  Resp.,  79 

PARTY  GRIEVED. 
Sec  Public  Hbaltb  Act. 

PAVING  ACT. 
Conetrudiom  <^  a  Looad  Poping  AeL. 

The  55  G.  8,  c  zxr.  s.  8,  empowers  eertaia  local 
commissionert,  in  lien  of  the  powers  whick 
they  had  before,  under  two  acts  of  41  G.  3,  e. 
czxxt,  and  48  G.  8,  c.  ezxziz.,  "  to  view  and 
inspect  any  tfrvef,  equare,  or  other  puhtic 
wage  or  place  within  the  limits,  Aa, 
now  is,  or  hereafler  may  be,  bnilt  upon,  or  im 
any  building,"  and,  if  upon  such  riew  they 
should  be  of  opinion  that  the  foot  and  ear- 
riage  ways  of  tiie  same  are  fit  and  proper  la 
be  levelled  or  filled  in  and  paved,  to  giva 
nodce,  by  their  surveyor,  "  to  the  owner  or 
owners,  proprietor  or  proprietors,  lessee  or 
lessees,  of  any  such  land,  ground,  hovBe^ 
shop,  warehouse,  coach-house,  stable,  ccBar, 
Tault,  tenement,  or  hereditament^  eitmated  im 
oajf  tnek  Uroct,  f}iMir%  or  other  pnumge  er 


PAYMENT. 


PLEADma. 


80» 


place,**  requiring  them  to  eompoand  for  the 
paving  thereof,  and,  in  defttalt  of  payment, 
to  distrain  (or  lae,  a.  4)  for  the  ezpenees  of 
inch  paring,  Ac. 

A  canal  company,  incorporated  by  an  act 
of  65  O.  S,  c  exoT.,  vnder  the  direction  of 
their  act,  boilt,  in  the  district  over  which  the 
local  paying  commissioners  had  Jorisdietion, 
certain  bridges,  the  roadwi^s  over  which 
were  used  as  publio  highways,  and  formed 
the  sole  communio|kttoD  at  the  particular  spot 
between  the  streets  on  either  side  of  the 
bridges,  and  which  bridges  were  built  of 
brick,  and  had  hriok  parapet-walls  from  four 
to  fire  feet  high  on  the  outer  side  of  each 
footway : — 

Held,  that  these  bridges  were  not  <'  public 

passages  or  plaees  built  upon,"  within  the 

aseaning  of  the  lecal  paving  act    ArmU  r, 

TIU  Begenft  Camml  OM^Mmy,  Mi 

And  M*  Pbhaltt. 

PATMBirr. 
Xndenee  to  rasfatn  PUa  of, 

A.  and  B.  were  both  in  the  habit  of  sending 
goods  to  C,  a  fkotor,  for  sale.  In  the  course 
of  his  dealings  with  C,  B.  purchased  of  him 
goods  belonging  to  A.,  which  were  inroioed 
to  him  by  C.  in  his  own  name ;  though  upon 
the  balance  of  aooonnti  between  them,  C. 
was  indebted  to  B.  A.  afterwards  filed  ao 
afidavit  in  the  court  of  bankrupiey,  in  which 
be  alleged  thai  C.  was  Justly  and  truly  in- 
debted  to  him  in  a  certain  sum  for  goods 
belonging  to  him  sold  and  deliTcred  by  C.  as 
the  factor  or  agent  of  A.,  to  B.,  and  for 
whieh  goods  0.  reoetMcI  jm]fm€iU  by  means  of 
goods  sold  and  deliTcmd  to  him  by  B.,  and 
whioh  goods  were  used  by  C.  in  his  trade  of 
a  cheesemonger.  Upon  this  afldavit^  a  fiat 
was  worked  out  against  C.  to  its  termia»- 
lioa  I — Held,  that  this  aftduTit  does  not  estop 
A.  from  suing  B.  for  the  price  of  the  goods, 
or  aflbrd  suflteient  CTldeiiee  to  sustain  a  plea 
<tipmjfmmt  in  that  aelieB.  Jfoiyaa  t.  C^mek- 
mtoh  100 

PBNALTT. 

A  local  paving  act  enacted  that  ao  person 
should  be  capable  of  acting  m  a  commisstoiier 
under  it»  unless  rated  as  an  occupier  of  lands, 
Ac,  within  the  town,  and  possessed  of  a  oer- 
tain  amount  of  property,  or  until  he  had 
taken  and  subscribed  a  certain  oath.  In  an 
action  against  one  for  acting  as  a  commis- 
sioner under  the  act  **  when  he  was  not  duly 
qualified"  the  defendant  prored  that  he  was 
rated  and  was  possessed  of  the  requisite  pro- 
perty qualification,  but  did  not  prove  that  he 
bad  taken  and  subscribed  the  oath  required 
by  the  act : — Held,  that  he  was  not  bound  to 
prove  the  oath.  Ttgpper,  App.,  IfewUm, 
Besp.|  lU 

VOL.  XIV.— 69  2 


PENALTY. 
See  PoBLio  Health  Act. 

PLBADING. 

L  SktUmeni  of  ConeteUraHon. 

The  deolaiation  set  out  in  the  instrument  bo- 
tween  A.  (the  phuntiir)  of  the  first  part,  and 

B.  of  the  second  part» — signed  by  B.  and  C. 
(the  defendant), — whereby  A.  agreed  to  let 
premises  to  B.  at  a  ceitain  rent,  payable 
quarterly,  and  concluding  as  follows : — "  And 

C.  docs  also  agree  and  undertake  to  see  tho 
rent  paid  quarteriy  by  the  said  B.,  or  other- 
wise does  agree  to  pay  the  said  rent  quar- 
terly for  the  said  B."  Averment,  that  B. 
entered,  and  that  three  quarters'  rent  were 
in  arrear :  breach,  that  neither  B.  nor  C.  had 
paid  the  same : — Held,  on  demurrer,  that  a 
sufliclont  consideration  for  the  defendant's 
promise  appeared  by  necessary  implication 
from  the  instrument  set  out  CohaUero  v. 
Slater,  SOO 

IL  Flea  «f  JueHJUatient—See  MrnnoTCfutAn 

StAOB  CABBtAAB,  2. 

m.  Jn/a»ejf, — See  Pbacticb,  TL 

IV.  Plea  o/  Framd, 

To  a  declaration  on  a  contract  for  the  sale  of 
growing  trees,  alleging  for  breach,  that,  al- 
though the  defendant  had  permitted  the 
plaintiff  to  fell  and  carry  away  certain  of  the 
trees,  he  refused  to  permit  him  to  foil  and 
carry  away  the  residue, — the  defendant 
pleaded,  that,  after  the  promise,  and  before 
brea^  the  plaintiff  fraudulently  felled  and 
carried  away  trees  which  were  not  sold  to 
him,  exceeding  in  number  and  value  the  said 
residue,  which  trees  so  fraudulently  felled 
and  carried  away  were  taken  by  the  plaintiff 
In  fraudulent  subetKntion  of  the  trees  pur- 
chased by  him  as  in  the  declaratioB  men- 
tioned; that  the  plaintiff  kept  the  trees  so 
fraudulently  felled  and  carried  away  by  him ; 
and  that  therefore  the  defendant  revised  to 
permit  him  to  fell  and  carry  away  the  residaa 
of  the  trees  contracted  for:— Held,  that  the 
plea  was  bad,  iaaamnoh  as  it  showed,  not  a 
rescission  or  abandonment  of  the  contnet  by 
the  plaintiff,  but  a  mere  act  of  trespass,  or 
wrongful  act,  for  which  the  defendant  might 
have  a  remedy ;  and  that  there  was  no  estop- 
peL    Levne  v.  CH/ioUf  345 

V.  Alien  Enmny, 

The  defendant,  on  the  2d  of  March,  obtained 
time  to  plead,  on  the  usual  terms :  on  the 
28th,  war  was  declared  between  this  country 
and  Russia  (of  which  country  tho  plaintiff 
was  a  snl^ect) ;  and,  en  the  29th,  the  defend- 
ant applied  for  leave  to  plead  that  the  plain- 
tiff was  an  alien  enemy,  which  the  Judge 

z2 
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PRACnCB. 


PUBLIC  HEALTH  ACT. 


declined  to  allow  :•«>  The  court  reAised  to 
•nist  the  defendAnk     Sktp^Ur  r,  Dmramt^ 

682 

PRAcrreE. 

I.  StatfCmg  Ph>oetd%ng9. 

1  The  pUuiitUf,  ining  m  executor,  lutTiog  ad- 
mitted that  he  liad'  not  obtained  probate  of 
the  teetatrix^B  will, — the  eovt,  in  ezerdie  of 
its  general  common  law  Joriidiction  to  pre- 
Tent  ad  ahoie  of  iti  proceii,  stayed'  the  pro- 
ceedings until'  probate  should'  be  taken  ont, 
and  reasonable  notice  thereof  given  to  the 
defendant     WM  r,  Adkim,  401 

2.  An  action  having  been  bronght  against  a 
foreign  minister  and  three  other  persons, 
npon  a  contract  entered  into  by  them  Jointly 
in  the  country  from  which  the  minister  was 
accredited,  his  attorney  gave  an  undertaking 
to  appear,  and  appeared  and  pleaded  on  his 
behalf,  and  afterwards  obtained  a  rule  for  a 
special  jury: — Held,  that,  by  thus  voluntarily 
attorning  to  the  jurisdiction,  the  minister  was 
stopped  from  applying  to  the  court  to  strike  out 
his  name,  or  to  stay  the  proceedings,  on  the 
ground  of  his  privilege.     Taylor  v.  But,  487 

8.  Comtolidatum.} — ^Eight  separate  actions  hav- 
ing been  brought  against  a  steam  navigation 
company  by  eight  passengers,  for  breach  of 
contract,  in  supplying  them  with  a  less  com- 
modious passage  for  Australia  than  contraoted 
for, — ^the  court  refused  to  stay  the  proceed- 
ings in  seven  of  them  until  the  trial  of  the 
eighth,  though  the  defendants  offered  to  be 
bound  in  each  by  the  verdict  in  that  one. 
Wetbrvok  V.  Th*  Auftralitm  Bogal  MmU 
SUam  Jfavigatwm  CompuMjff  113 

II.  WUUrawing  PUa. 

The  withdrawal  by  a  defendant  of  a  plea  of  in- 
'  liuicy,  whether  true  or  false,  is  a  suAcient 
eonsideration  for  an  agreement  on  the  part 
of  the  plaintiff  to  accept  a  smaller  in  satisfac- 
tion of  a  greater  sum.   Coopw  v.  Parker,  118 

IIL  Ckanginff  the  FmiM. 

The  venue  may  be  changed  In  an  action  upon  a 
'   specialty,  before  issue  Joined,  upon  an  affida- 
vit disclosing  special  circumstances.    PcwA- 
Uy  V.  Th€  Mayor,  kc,  of  Birmingkatn,     421 

IV.  N^a  Titl  Record. 

TTpon  a  trial  by  the  record,  the  court  amended 
die  declaration  by  inserting  therein  the  true 
date  of  the  Judgment  recovered,  under  the 
16  k  16  Vict  c.  76,  s.  222.  NobU  v.  Ckap^ 
man,  400 

V,  RuU  TtiamahU  at  Chamber*, 

rt  is  competent  to  the  court,  in  ease  of  neces- 
sity, to  grant  a  rule  on  the  last  day  of  term, 
returnable  at  chambers.    Caeee  v.  Wright, 
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PRINCIPAL  A)YD  AGENT. 
See  AOBST. 

PRIVILSOE. 
See  AMBAStASon. 

PROMOTIONS. 
See  Mbmovavba. 

PROTECTED  TRANSACTIONS. 
See  Baitkbvft,  Y. 

PUBLIC  PASSAGE. 
See  Patzbo  Act. 

mmm       PUBLIC  HEALTH  ACT. 

Penalty  for  eustimg  ae  a  OoatmieeUmer,  hei»§ 

diefnalified. 

The  19th  section  of  the  Public  Health  Act*  11 
k  12  Vict  c  63,  imposes  a  penalty  of  SOIL 
upon  any  person  acting  as  a  member  of  » 
local  board  of  health  who  is  disqualified  or 
disabled  by  any  provisions  of  thf  aet»  audi 
penalty  to  be  recovered  by  any  person,  with 
taXL  costs  of  suit,  by  action  of  debt ;  and  on* 
of  the  disqualifications  consists  in  tiie  being 
concerned  in,  or  participating  in  the  profits  ot, 
any  bargain  or  contract  entered  into  by  such 
board, — ^with  a  proviso,  that  no  person,  beln^ 
a  proprietor,  shareholder,  or  member  of  sn  j 
company  or  ooneeni  established  for  the  snp^y 
of  water  or  for  the  carrying  on  of  sny  other 
worics  of  a  like  public  nature,  should  be  dSa- 
abled  flrom  being,  continuing,  or  aetiBg  as 
member  of  the  said  board,  by  reason  of  anj 
contract  entered  Into  between  such  companj 
or  concern  and  such  board,  but  that  no  such 
person  should  vote  as  member  of  the  said 
local  board  upon  any  question  in  whidi  se^ 
oompany  or  concern  was  interested.  And  a. 
133  enacts,  "that  no  proceedings  for  fha 
recovery  of  any  penalty  incurred  under  the 
provisions  of  this  act  shall  be  had  or  taken 
by  any  person  other  than  the  party  yrieted," 
Ac,  without  the  consent  in  writing  of  th« 
Attomey-GeneraL 

The  defendant  was  a  proprietor  of  stock  in 
the  Margate  Pier  Company,  and  also  a  mem- 
ber of  the  local  board  of  health  at  Bfargals; 
and,  in  this  latter  capacity,  attended  a  meet- 
ing of  the  board  and  voted  upon  a  questiBa 
upon  which  the  Margate  Pier  Company  wsa 
interested : — 

Held,  that,  assuming  the  defendant  to  havo 
incurred  by  so  doing  the  penalty  imposed  bj 
the  19th  section  of  the  11  A  12  Vict  «.  63, 
an  action  for  such  penalty  could  not  ba 
brought  against  him  by  a  person  wIms  ao( 
being  a  party  grieved,  otherwise  than  as  on« 
of  the  public,  had  not  obtained  the  consent 
of  the  Attorney-General,  pursuant  to  1. 133. 
Boyee  v.  Biyyine, 


RAILWAY  COMPANT. 
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RAILWAY  COMPANT. 

L  LiabiUti€9  of,  «$  Common  Carrion* 

1.  One  wbo  holdj  blmMlf  out  as  »  carrier  of 
goods  between  two  placet  one  of  wbiob  It 
beyond  the  confines  of  England,  is  still  sub- 
ject to  the  common  law  liability  of  a  carrier 
for  hire,  and  is  bound  to  accept  all  goods 
which  are  reasonably  tendered  to  him  for 
«onTctyaace  between  those  limits.  Cromdk  r, 
Fke  Lomdom  tmd  Nonh-WmHm  Bailmay 
Company,  255 

3.  A  common  canier  has  no  general  right  to 
reAise  to  receiYe  a  parcel  tendered  to  him  /or 
conYcyance,  nnlees  infonned  of  the  nalnre 
of  iti  contents.  lb, 

8.  A  railway  company  acting  as  common  car- 
riers, and  bound  by  statute  to  deal  equally 
with  an  persons,  cannot  make  a  regulation 
for  the  couTeyuaoe  of  goods,  which  in  prsiifitice 
affeets  one  individual  only.  75. 

4.  A  declaration  against  a  railway  oompsny 
stated,  that  the  defendants  were  common 
carriers  of  goods  mud  cattle  for  hire  fh>m  A. 
to  B. ;  that  the  ptaintiif  at  A.  tMirered  to 
the  defendants,  and  they  receiYed  cf  him, 
certain  p4g8,  to  be  carried  by  them  from  A. 
to  B.,  and  at  B.  delirered  for  the  plaintiff 
wtkin  a  fvstoiiuMe  time  in  thnt  hehatfj  and 
that,  by  the  defendants'  default,  the  pigs 
were  not  deMrered  at  B.  within  a  reasonable 
time, — whereby  the  plaintiff  sustained  dam 


The  deVendanfts  pleaded, — ^not  guiliy,~^mid 
»  special  plea  setting  up  the  receipt  of  the 
pigs  to  be  cairied  suljeot  to  a  special  contract 
^*  that  the  defendants  would  not  he  liable  or 
Tcsponsible  for  the  cairiage  or  deUreiy  of  the 
pigs  within  any  certain  or  definite  time,  nor 
in  time  for  any  particular  mai^etT* 

At  the  trial,  it  was  pnyred,  thsCt,  when  the 
pigs  were  deiirered  to  the  defendants,  the 
plaintiff  signed  a  note  containing  the  terms 
Alleged  in  the  special  plea;  and  it  was  further 
proTcd  that  the  pigs  were  fbrwarded  to  their 
destination  by  the  earliest  train  by  which, 
according  to  the  arrangements  on  that  line, 
uattle  could  be  couTeyed  iVom  A.  to  B. 

Upon  this  evidence,  the  Judge,  saying  that 
the  oontnct  alleged  in  the  declaration  was 
not  prowd,  and  that  tiiere  was  nothing  to 
leave  to  the  Jury,  nonsuited  the  plaintiff, — 
the  plaintiff's  counsel  offering  no  objection : — 

Held,  that  it  was  not  competent  to  the 
plaintiff  afterwards  to  move  to  set  aside  the 
nonsuit^  on  the  ground  of  misdirection. 
BngU*  V.  7%«  Qrtat  W*s»Um  RoUway  Oom- 
pony,  fi37 

5.  A  railway  company  is  not  responsible  for  the 
non-delivery  of  live-stock,  where  the  owner 
has,  in  defiance  of  the  known  course  of  busi- 
ness of  the  company,  permitted  them  to  be 
delivered  at  one  of  the  company's  stations 
without  ao  aeknowledgment  from  the  proper 


vfllcer  of  their  receipt  for  the  purpose  of 
being  carried, — ^although  they  are  proved  to 
have  been  delivered  to  one  in  the  company's 
employ.  Slim  v.  The  Hfneat  Northern  Bnil- 
wag  Ocnnpmiy,  647 

6.  Pigs  were  delivered  by  A.  at  a  railway 
station  at  Alnwick,  to  be  carried  to  Newcastle, 
A.  paying  the  carriage,  and  receiving  a  ticket 
intimating  the  terms  upon  which  alone  the 
company  undertook  to  carry  them,  one  of 
which  was  as  follews  :-^'  That  the  company 
be  not  responsible  for  the  non-delivery  of  the 
etock  within  any  certain  or  reasonable  time, 
nor  in  time  for  any  particular  market,  nor 
are  they  required  to  forward  by  any  particular 
train* 

In  an  action  by  A.  against  the  company  in 
the  county  eonrt,  for  ii^ury  to  the  pigs  from 
delay  in  the  conveyance  of  them,  the  judge 
left  it  to  the  jury  to  say  whether  the  company 
receired  the  pigs  as  common  carriers  for  hire 
for  carriage,  or  whether  they  received  them 
under  the  special  contract  set  forth  in  the 
ticket  The  jnry  having  found  against  the 
company: — Held,  a  misdirection,  inasmuch 
as  there  was  ao  evidence  whatever  that  the 
company  had  received  the  pigs  upon  any 
other  contract  than  that  set  forth  in  the  spe« 
eial  contract  J*ke  York,  Jfewcaetle,  and 
Berwick  XaUway  Company,  App.,  Criep, 
Resp.,  527 

II.    Liability  as  to  Fencing  jagainet  adjoining 

Leutd. 

The  obUgation  of  a  railway  oompaay,  under 
the  8  A  9  Vict  e.  20,  s.  68,  to  fence  against 
the  owners  and  occupiers  of  lands  adjoining 
the  railway,  is  coextensive  only  with  the 
common  law  prescriptive  obligation  to  repair 
fences ;  and  therefore,  assuming  a  highway 
running  parallel  with  the  railway,  to  be 
"adjoining  land"  within  the  meaning  of  tho 
statute,  the  company  are  not  responsible  for 
injury  done  to  cattle  alraying  thereon,  in 
consequence  of  their  getting  through  an 
open  gate  into  the  station-yard,  and  thence 
on  to  the  raUway :  though  it  would  be  other- 
wise, if  the  cattle  were  using  the  highway 
according  to  the  dedication  of  the  owner  of 
the  soil.  The  Maneheeier,  SheJMd,  and  Liu- 
eolnehire  Bailwag  Company,  App.,  WaUie, 
Resp.,  218 

The  68th  section  of  the  8  A  9  Vict  a.  19,  which 
provides  for  the  fenoing  of  railways  from  the 
adjoining  lands,  is  a  substitution  for  the  10th 
section  of  the  5  <fc  6  Vict  c.  55.  Jb, 

IIL  CbfiMyoace  •/  Copyholde  to. 

The  lord  of  a  manor,  entiUed  by  custom  to 
fines  on  surrender  and  admittance  to  copy- 
holds, is  not  entitied  to  the  payment  of  any 
fine  upon  the  execution  of  a  conveyance  by 
a  copyholder  to  a  railway  company  under 
the  05th  section  of  the  Lands  Clauses  Con- 
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RATIFICATION. 


SHIPPING. 


nlidatioD  Aot,  8  A  9  Viet  0. 18,  or  upon  the 
enrolnient  of  raoh  eonTojsiwo ;  sor  to  maj 
eompeoMtion  (under  ■.  98)  for  the  loei  there- 
ol  The  Eed€9%€Mical  C^mmitnonen /or  Bng- 
Uoid  Y.  The  Lmtdam  and  Soutk-WeaUrn 
Sailway  Oompany,  743 

RATIFICATION. 
See  Clvb. 

BATB8. 
See  Dmaemaqm  Act. 

BS-EirrRT. 

Pro9ieof»r, — See  Cotbhaht,  H, 

aiGSNTS  CAKAL  COMPANT. 
See  PATora  Act. 

EEGI6TRATI0N. 
See  PABUAwnrr. 

RSGRANT. 
See  Stamp,  L  1. 

REPAIR  OF  FENCB8. 
See  Railway  Coxfaxt,  IL 

REVERSION, 
^••tj^ee  «/, — See  Cotbvavt,  IL  8. 

RUNNING  DATS. 
See  Besptimq,  L  2. 

RTB  AND    DSRWENT  DRAINAGE  ACT. 
See  DuAnrAaa  Act. 

SAILING  REGULATIONS. 
«S'e«  Shippiho,  IL 

SATISFACTION. 

The  withdrawal  bj  »  defendant  of  a  plea  of 
iofanej,  whether  true  or  false,  is  a  infficieDt 
consideration  for  an  agreement  on  the  part 
of  the  plaintiff  to  aeoept  a  smaller  in  satisfae- 
tion  of  a  greater  sam.     Cooper  y.  Porker, 

118 

SECRETARY  OF  LEGATION. 

See  Ambassadoii. 

SERJEANT.AT-MACB. 
See  fiosocoH  Court. 

SET-OFF. 

0/  Attorney'^  Bill 

Jn  a  plaint  in  the  eounty  coor^  the  defendant 
pleaded  a  set-off  for  work  and  IiUmw,  Ae., 


as  an  attoni^.  Before  the  daj  of  bearing 
the  plaintiff  obtained  a  judge's  order  to  tax 
the  defendant's  bilL  The  judge  of  the  eoont^ 
oourt,  OB  the  hearings  allowed  the  Bet-Q& 
The  eourt  reftaaed  to  rsacind  the  osdar  Ibr 
taxation.  •  £x  parte  Cooper,  66S 

SHERIFF'S  NOTBS. 

The  eoort  lelbsed,  on  the  fourth  day  of  BQaiy 
Term,  to  hear  a  motion  for  a  new  trial  iu  s 
ease,  tried  before  the  under-sheriff  on  the  9th 
of  December  preeeding,  where  the  neiaa  of 
the  under-sheriff  which  had  only  heea  be- 
spoken OB  the  first  dayof  tern,  were  aoi  pto- 
daeed.     Watkim  r^  Paekmam,  419 

SHIPPING. 

L  ComHrueium  of  CharUr-partifm 

1.  B7  a  eharttr-partj  it  was  agreed,  that  tba 
ship  should  preeeed  to  Pewambnoa^  asid 
there  load  from  thefacton  of  the  Irsii^tar^ 
hairing  first  diaehargad  her  eargo^  if  asj^— 
aB7  legal  mewhandise»  to  the  extent  of  b  fbO 
cargo,  that  the  fkuighten  might  lunre  for 
shipmcBt^  and  should  proceed  therewith  to 
Valparaiso,  a  legal  port  betwecu  Valparaiso 
and  Guayaquil,  aad  Guayaquil,  all  or  amy, 
and  there  discharge  the  cargo  laden  ob  board 
at  Penambnoo,  aad  at  the  post  betweem  Val- 
paraiso and  Guayaquil  [and  Guajaqvilj 
inelnsire,  also  disohaige  any  goods  tahea  oa 
board  at  Valparaiso  for  that  purpose,  and  ut 
aay  and  all  the  aforesaid  ports  shall  receivu 
and  take  ob  board  a  full  aad  complete  cargo 
of  legal  merchandise^  aad  therewith  preaatd 
to  Cork  or  Falmouth  for  orden  to  dieehaige^ 
aad  deUyer  the  same  agreeably  to  biDa  of 
lading,  on  being  paid  freight  at  aad  alter  tho 
rate  of  bU  5».  per  ton,— radt  frtighi  to  be  im 
/uU/or  the  voyage  ;  cAe  eargo  from  Permamt- 
bveo  being  freight  f reef  ae  weU  ae  thoee  ffoode 
ehipped  at  Valparaieo,  ifang,for  theporte  at 
which  the  veeetl  ehould  load  her  homeward 
cargo, 

ScTcnty  running  days  were  to  be  allowied 
the  said  merchant,  if  the  ship  was  not  aooacr 
despatched,  for  loading,  dieekargimg,  awd  re- 
loadii^  the  eaid  ehip  at  the  eeoeral  parte  ehe 
ehomld  proceed  to  for  that  parpoee,  to  com- 
menee  and  be  computed  from  the  aoTeial 
periods  of  the  Tcssel  being  clear,  and  resdy 
for  those  purposes. 

The  ship  took  in  cargo  at  Pemaasbueo, 
whteh  was  discharged  at  Valparaiao.  At 
Valparaiso  she  took  on  board  goods  beloBging 
to  the  freigbten,  and  also  to  other  mer^sntsw 
for  Paita  (a  port  between  Valparaiso  aad 
Guayaquil)  and  Guayaquil,  part  of  which 
were  to  be  discharged  at  Paita,  and  the  rcsttc 
be  carried  to  England.  No  part  of  the  how 
ward  cargo  woe  put  on  hoard  at  Paita,  Tho 
scTcnty  mhning  days  were  all  nmsntd  al 
Peraambuee^  Valpaiuisa^  Pidta,  aad  Guaja- 


SHIPPINO. 


STAMP. 
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qui],  Ti&y  thirtaen  at  P«niuiilraeo,  thirty-nine 
•t  ValparaiiOy  eight  at  Paita,  and  the  rest  at 
Goayaqnil, — plus  three  days,  for  which  de- 
Barrage  wai  paid  to  the  matter  :^- 

Held,  that  the  stipulated  freight  of  bk  bi, 
•OTered  the  whole  ToyagOi  and  that  the 
owner  wai  not  entitled  to  freight  for  the 
gooda  carried  from  Valparaifo  to  Paita, 
althongh  no  part  of  the  homeward  eargo  waa 
loaded  there.    Stoeeting  r.  JkurOeM,  (38 

S.  Held  alio,  that  the  serenty  ninning  days 
"for  loading,  diacharging^  and  re-loadingy" 
only  applied  to  the  porti  of  loading,  iiUer' 
mttdiaU  diteharg^f  oiul  rt'loadiug,  and  oon- 
leqaently  that  the  charterer!  were  entitled  to 
a  reuonable  time  forvnloading  the  home* 
ward  eargo  in  London,  withoat  paying  de- 
morrage.  Jb, 

ft.  **B9gmtar  3Wim  a/  Loading/'y-'Bj  a  char- 
ter-party, the  ship  waa  to  proceed  to  New- 
castle,  and,  on  arriral  there,  "  be  ready  forth- 
with, t»  rtguUir  tmnu  of  loadutg,"  to  take  on 
board  a  full  and  complete  cargo  of  four  keels 
of  coals,  and  the  remainder  coke.  The  load- 
ing of  coal  at  Newcastle  is  by  act  of  parlia- 
ment regnlated  by  ''tarns;"  bat  there  is  no 
■tatntMy  regolation  as  to  the  loading  of  coke. 
In  an  action  open  the  charter-par^  in  the 
oovnty  conrt»  for  not  loading  the  €oke  within 
a  reasonable  time : — ^Hdd,  that  the  expression 
"  regnlar  toms  of  leading,"  with  reference  to 
coal,  meant^  in  "  tnm"  at  the  spont»  as  di- 
rected by  the  act  of  parliament;  and  that 
CTidcnoe  which  was  offered  to  show  that  the 
nsage  or  practice  of  Newcastle,  was,  to  load 
coke  "  in  torn"  in  the  same  manner,  was  im- 
properly rijeeted.  Ltidmnaim,  App.,  Sehmlta, 


Resp. 


88 


IL  Admiralty  Sailing  Hegulationa, 

By  the  Admirsilty  sailing  regolations,  made 
porsnant  to  the  14  A  16  Vict  c  79,  steam- 
vessels  are  required  to  exhibit  lights  in  par- 
tionlar  positions :  and  the  27th  section  of  the 
statate  directs,  that  when  any  Tessel  proceed- 
ing in  one  direction  meets  a  resscl  proceeding 
in  another  direction,  and  the  matter  peretivet, 
that,  if  both  continue  their  respectiTC  eonrses, 
they  will  pass  so  near  as  to  IutoItc  a  risk  of 
a  collision,  he  shall  put  his  helm  to  port  In 
an  action  by  the  owners  of  a  steam-Tcsscl 
which  had  shown  the  proper  lights,  for  a  col- 
lision,— ^Hcld,  that  it  was  for  the  ^ury  to  say 
whether  or  not  the  master  of  the  other  Tcssel 
had  disobeyed  the  directions  of  the  statute ; 
and  that  it  did  not  rest  upon  the  master's 
ofHfMoa  as  to  the  probability  of  a  collision. 
The  General  Steam  Navigation  Oon^pang  r. 
Mann,  127 

IIL  LiabUitg  of  Owner  for  Neeeeeariee. 

A  TCssel  having  been  a  fortnight  windbound  at 
Newport,  her  owner  residing  at  Bxeter,  one 
day's  post  from  Newport,  the  master  bonrowed 


bL  tnm  a  broker,  to  enable  him  to  purchase 
proTisions  necessary  for  the  use  of  the  ship : — 
Held,  that  the  jury  were  justified  in  inferring 
that  there  was  such  a  reaeonable  neeeeeiig  for 
borrowing  the  money,  as  to  render  the  owner 
liable  for  it,  though  tibcre  was  no  proof  that 
the  goods  might  not  have  been  obtained  by 
the  master  on  credit    Edwarde  r,  Havili, 

107 

SHALL  DBBTS  ACT. 

See  LoxDOR  Small  Debts  Act. 

SOUTHAMPTON  B8TATE. 

Ckmtbruetion  o/  Looal  Fining  ulef,— 
See  PATUia  Act. 

STAQB  CAKRUGB. 
See  Mxtxofoutav  Staab  Cabbiaos. 

STAMP. 
L  On  Deed. 

1.  By  an  indenture  reciting  that  the  parties  of 
the  first  part  had  encroached  upon  a  common, 
and  were  respectiTcly  in  possession  of  their 
scTcral  encroachments,  and  that  they  had 
agreed  to  relinqoish,  release,  and  couTcy  all 
and  singular  their  scYcral  and  respectiTo 
estates  and  interests  therein  to  the  parties  of 
the  third  part,  it  was  witnessed  that^  in  con- 
sideration of  19e,  to  each  of  them  paid  by 
the  parties  of  the  third  part,  they  and  each 
and  CTcry  of  Uiem  granted,  bargained,  sold, 
Ac,  and  each  of  them  did  grants  Ac.,  to  the 
parties  of  the  third  part,  the  seyersl  premises, 
describing  them.  The  deed  contained  a  pro- 
Tiso  that  each  of  them  the  parties  of  the  first 
part  <^d  ^oir  wires,  should  have  the  liberty 
and  priTilege  of  holding  their  respectiTO 
messuages,  Ac.,  during  their  respectiTc 
Utcs  : — Held,  first  that  there  being  a  com- 
munity of  interest  in  the  subject-matter  of 
the  oonTcyance  in  all  the  oonrcying  parties, 
one  stamp  only  was  necessary, — seoondly, 
that  the  proviso  for  the  occupation  of  the 
premises  by  the  grantors  and  their  wires  for 
life,  did  not  operate  as  a  re-grant,  so  as  to 
require  a  stamp.    JDoe  d.  Croft  r.  Tidhwy, 

804 

2.  A  mortgage-deed,  though  expressed  to  be 
made  for  securing  the  repayment  or  retrans- 
fer  of  an  uncertain  and  unlimited  amount  of 
money  or  stock,  is  admissible  in  eridence, 
and  arailable  (under  the  13  A  14  Vict  c  07, 
sched.  title  «  Mortgage")  for  such  amount  of 
money  or  stock  intended  to  be  thereby  se- 
cured, as  the  ad  valorem  duty  denoted  by  the 
stamp  thereon  will  extend  to  cover.  Morgan 
V.  Pike,  47? 

8.  Quare,  as  to  power  of  the  commissioners  of 
stamps  in  such  a  case  to  afix  the  denoting 
stamp  under  section  14  ?  Jb, 


814  STATUTE  OP  FRAUDS. 


VOTER. 


IL  On  AgrtemenU 

Wh«re  a  proposal  mado  oiaUj  ig  aiMntod  to  ia 
writinf^  the  lattor,  being  oTidenee  of  aa 
agreement^  if  not  admifiible  without  a 
•tamp,— aa,  where  it  ii  written  by  the  de- 
fendafttf  and  signed  by  the  piaimiif,  Stgarty 
V.  Milne,  027 

STATUTE  OF  FRAUDS. 

Contract  wtkin  29  Car,  %e.Z,t.  17. 

A.  and  B.  went  (in  one  day)  to  soTeral  plaoes, 
distant  a  few  miles  from  each  oiher,  where 
they  agreed  for  the  porebase  and  sale  of  8eT«« 
ral  lots  of  timber;  and,  at  the  last  plaee,  a 
memorandnm  of  the  whole  transaotton  was 
made  and  signed  by  A.  Part  of  the  timber 
was  accepted  by  B.,  but  he  refused  to  take 
the  rest : — ^Held,  that  the  whole  formed  one 
Joint  contract    Bigg  r,  Whuikimg,  196 

STATING  PROCBBOINaS. 
&«PnAoncn,  L 

TENANTS  IN  COMMON. 
jSm  Ditui,  1. 

TRADING. 
iSW  Bavkbuft,  L 

TURNS  OF  LOADING. 
Ac  Sjupfuw. 

USAGE. 
Ac  SaiPPDroy  L  S. 


VENDOR  AND  PURCHABSB. 
D^etiof  TitU. 

h  A  purchaser  of  a  leasehold  may  ol^  ts 
the  Tender's  title  on  the  ground  that  he  hu 
incurred  a  forfeiture  by  omitting  for  Os  spaee 
of  a  month  to  pay  the  annual  premitn  of 
insurance  pursuant  to  his  eorenant;  allhoagh 
it  does  not  appear  that  the  leesor  has  tdm 
adTantage  of  the  forfeiture.  Wtboa  r.  WU- 
•on,  eu 

2.  Upon  a  sale  of  a  leasehold,  the  purehisw 
agreed  to  pay  a  depout  of  502.,  and  the  NsidM 
on  completion.  Instead  of  actaaUypaytaflho 
6M.,  be  gare  the  render  M.  and  an  L  0.  TJ. 
for  464  .'—Held,  that  the  Tendor,  fidUag  ts 
make  a  good  title,  was  not  entitled  to  rworw 
the  462.  upon  an  aeeouni  stated;  and  thai 
the  defence  was  admissible  aider  nersr  ia- 
debted.  Ik, 

VENUE. 

Chamging, 

The  renue  may  be  changed  in  an  acticB  opaa 
a  specialty,  before  issue  j<^ed,  upon  an  efi- 
daTit  disclosing  special  cirenmstaaccs.  PaA* 
Ug  V.  Tko  Mayor,  At,,  of  Birmiagkam,   411 


VESTING  ORDER. 
Seo  BAiKBunv  IL 

VOTER. 
Am  Pabliamsbt. 
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